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COSTS. 


ORDEE  IN  COtJNCIL, 
Dated  the  1  Ith  of  August  1842. 

WhIereas,  there  was  this  day  read  at  the  Board  a  repre* 
sentsfction  from  the  Judicial  Committee  of  the  Privy  Council, 
dated  the  1 0th  August  instant ;  and  in  the  words  following  : — • 
viz.  "  The  Lords  of  the  Judicial  Committee  having  taken 
into  consideration  the  scale  on  which  the  costs  of  Appeals, 
and  other  matters  referred  by  your  Majesty  to  this  Com- 
mittee, are  usually  taxed  by  the  Masters  of  the  Court  of 
Queen's  Bench,  or  other  persons  to  whom  your  Lordships 
have,  from  time  to  time,  referred  the  same  ;  their  Lordships 
agree  humbly  to  represent  to  your  Majesty,  that  it  is  expe- 
dient that  the  scale  of  costs  hitherto  allowed  in  the  said 
proceedings  before  this  Committee,  should  be  reduced  ;  and 
their  Lordships  recommend  that,  provisionally,  and  until 
further  consideration,  such  costs,  in  all  Appeals,  or  matters 
not  being  Appeals,  from  the  Courts  of  Ecclesiastical  or  Ad-  Costs  hitherto 

miralty  Jurisdiction,  should  be  taxed  and  allowed  by  all  such  ^^^o^^^jto  be 

^  '  ,  .  .      reduced  ac- 

taxing   officers  as  shall  hereafter  be   directed   to   ascertain  cording  to 

and  report  the  same  to  the  Board,  according  to  the  Sche-  schedule  an- 

dule    hereunto    annexed ;    and    that  this  rate    of  charges 

should  be  observed  by  Solicitors  conducting  business  before 

this  Committee.'* 

Her  Majesty  having  taken  this  representation  into  con- 
sideration, was  pleased,  by  and  with  the  advice  of  Her  Privy 
Council,  to  approve  thereof,  and  of  what  is  therein  recom- 
mended, and  to  order,  as  it  is  hereby  ordered,  that  the  same 
be  duly  and  punctually  observed,  complied  with,  and  carried 
into  execution.  Whereof  all  persons  whom  it  may  concern 
are  to  take  notice,  and  govern  themselves  accordingly. 
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SCHEDULE  OF  FEES  AlK)^  K   REFER KKl)  TO. 


Kelaiiiiug-  Fee     ....... 

Perusing  Official  Copy  of  Proceedings 

(11  lis  Fee  to  Le  raised  at  the  discretion  of 
the  Clerk  of  Appeals.) 
Attendances  at  the  Council   Office,   or  elsewhere, 

on  ordinary  business,  such  as  to  enter  an 

Appeal  on  ati  Appearance,  to  make  a  Search, 

to  lodge  a  Petition  or  Affidavit,  or  to  retain 

Counsel. 
Instructions  for  Petition  of  Appeal 
Drawing  Petition  or  Case,  per  folio 
Drawing  Appendix,  per  folio 
Copying,  per  folio 
Attendance  on  Order  of  Reference 
Drawing  small  Petitions  for  Orders,  &c 
Instructions  for  Case 
Attending  Consultation 
CoiTecting  Proof  Sheets,  per  printed  sheet 
Correcting  Foreign  or  Indian  Proof  Sheets,  per 

printed  sheet     ..... 
Attending  on  Setting  down  for  Hearing 
Attending  Clerk  of  Council  for  Order 
Attending  at  Council  Chamber  on  a  Petition 
Attending  Coimcil  Chamber  all  day  on  an  Appeal 

not  called  on     .         . 
Attending  a  Plearing  . 
Attendmg  a  Judgment 
Sessions  Fee  (for  the  legal  year)  equal  to   four 

Term  Fees        .         .         .         . 


£,  s.     d. 
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BULE  issued  by  the  Judicial  Committee,  directing  Judges 
of  the  Courts  in  the  Colonies  and  Foreign  Settlements  of 
the  Crown  to  give  their  reasans  in  writing  for  the  Judg- 
ment appealed  from  ;  and  to  transmit  the  same  with  the 
Record. 


At  the   Council   Chamber,    Whitehall;  the  12th  of  February' 

1845. 

By  the  Judicial  Committee  of  the  Privy  Council. 

Whereas  by  an  Act  passed  in  the  Eighth  year  of  Her  Ma- 
jesty's reign,  intituled,  "  An  Act  for  amending  an  Act  passed 
"  in  the  fourth  year  of  the  reign  of  His  late  Majesty,  enti- 
"  tied,  An  Act  for  the  better  administration  of  Justice  in  His 
^^  Majesty^ s  Privy  Council,  and  to  extend  its  jurisdiction  and 
*^  powers,"  it  was  enacted,  "  that  it  should  be  lawful  for  the 
*'  Judicial  Committee  of  the  Privy  Council  to  make  any 
"  general  rule  or  regulation  to  be  binding  upon  all  Courts  in 
"  the  Colonies,  and  other  foreign  settlements  of  the  Crown, 
"  requiring  the  Judge's  notes  of  the  evidence  taken  before 
"  such  Court  on  any  cause  appealed,  and  of  the  reasons 
"  given  by  the  Judges  of  such  Court,  or  by  any  of  them,  for 
''  or  against  the  judgment  pronounced  by  such  Court,  which 
"  notes  of  evidence  and  reasons  should  by  such  Court  be 
*'  transmitted  to  the  Clerk  of  the  Privy  Council  within  one 
''  calendar  month  next  after  the  leave  given  by  such  Court  to 
"  prosecutQ  any  appeal  to  Her  Majesty  in  Council,  and  such 
"  order  of  the  said  Committee  should  be  binding  upon  all 
"  Judges  of  such  Courts  in  the  Colonies  or  Foreign  Settle- 
"  ments  of  the  Crown."  Now,  therefore:,  the  Lords  of 
the  said  Judicial  Committee  of  the  Privy  Council  are  pleased 
to  order,  as  it  is  hereby  ordered,  that  when  any  Appeal  shall 
be  prosecuted  from  any  judgment  of  any  Court  in  the  Colo- 
nies or  Foreign  Settlements  of  the  Crown,  the  reasons  given 
by  the  Judges  of  such  Court,  or  by  any  of  such  Judges,  for  or 
against  such  judgment,   shall   be,  by  the  Judge  or  Judges 
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of  sucli  Court,  communicated  in  writing  to  the  Registrar  of 
such  Court,  or  other  officer,  whoso  duty  it  is  to  prepare  and 
certify  the  transcript  record  of  the  proceedings  in  the  cause, 
and  that  the  same  be  by  him  transmitted  in  original  to  the 
Clerk  of  Her  Majesty's  Privy  Council,  .at  the  same  time 
when  the  documents  and  proceedings  proper  to  be  laid  before 
Her  Majesty  in  Council  upon  the  hearing  of  the  Appeal  are 
transmitted. 

Whereof  the  Judges  of  all  such  Courts  in  the  Colonies  or 
Foreign  Settlements  of  the  Crown  are  to  take  notice,  and 
govern  themselves  accordingly. 

C.  C.  Greville. 
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Act  6tli  &  7th  Vict,  cliap.  38. 

An  Act  to  make  further  BegKlatiom  for  facilitating  the  hearing 
A'ppeals  and  other  Matters  by  the  Judicial  Committee  of  the 
Privy  CowiciL—[28th  July  1843.} 

Whereas  it   has  been   found  expedient  to  make  further 
Regulations  for  hearing  and  making^  report  to  Her   Majesty 
in  Appeals  and  other  matters  referred  to  the  Judicial  Cora- 
mittee  of  the  Privy   Council,    and   for   the  more   effectual 
appointment   of  siirrogates   in    ecclesiastical   and  maritime 
causes  of  appeal,  and  for  making  orders  or  decrees  incidental 
to  such  causes  of  appeal,  and  for  the  punishment  of  con- 
tempts,  and   compelling   appearances    and    enforcement  of 
judgments,  orders,  and  decrees  of  Her  Majesty  in  Council, 
or  of  the  said  Judicial  Committee,  or  their  surrogates  in  such 
causes  of  appeal :  Be  it  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  Appeals,  &c.^ 
in  any  appeal,  application  for  prolongation  or  confirmation  of  by^not  less^  " 
letters  patent,  or  other  matter  referred  or  hereafter  to  be  re-  than  three 
f erred  by  Her  Majesty  in  Council  tO'  the  Judicial  Committee  Se^^d^ciai 
of  the  Privy  Council,  it  shall  be  lawful  for  Her  Majesty,  by  Committee 
Order  in  Council  or  special  direction  under  Her  Royal  Sign  Council^^^' 
Manual,  having  regard  to  the  nature  of  the  said  appeal  or  under  a  spe- 
other  matter,  and  in  respect  of  the  same  not  requiring  the  ^'f-r^f 
presence  of  more  than  three  members  of  the  said  committee,  Majesty. 
to  order  that  the  same  be  heard,  and  when  so  ordered  it  shall 
be  lawful  that  the  same  shall  be  accordingly  heard  by  not  less 
than  three  of  the  members  of  the  said  Judicial  Committee, 
subject  to  such  other  rules  as  are  applicable,  or  under  this 
Act  may  be  applicable,  to  the  hearing  and  making  report  on 
Appeals  and  other  matters  by  four  or  more  of  the  members  of 
the  said  Judicial  Committee. 

11.  And  be  it   enacted,  that  in  respect  of  all  incidents.  Powers  of 

4-\\       T     A'    '    \ 

emergents,  dependents,  and  things  adjoined   to,   arising   out  Committee 
of,  or  connected  with  Appeals  from  any  Ecclesiastical  Court,  and  their 
or  from  any  Admiralty  or  Vice- Admiralty   Courts  (save  in  f^ ^Ts^^^U 


M\ 


Arr'K.vni.x 


appon  13 
liCclosias- 
tioal  uud 
Admiralty 
Courts. 


from 


2  &  3  W.  4. 
c.  92. 


3&4:W.  4. 
c.  41. 


Who  to  be 
surrogates 
and  exami- 
ners of  the 
Judicial 
Committee  in 
Ecclesias- 
tical and 
Admiralty 
Appeals. 


Past  pro- 
ceedings of 
surrogates 
of  tlie  Judi- 
cial Com- 
mittee valid, 
notwith- 
standing 
certain  in- 
formalities. 


giving  a  definitive  sontenco,  or  any  intorlocutoiy  dorjree  hav-- 
ing  tho  force  and  effect  of  a  definitive  sentence,)  the  said 
Judicial  Committeo  and  their  surrogates  sliall  have  lull  power, 
subject  to  such  rules,  orders,  and  regulations  as  shall  from 
time  to  time  be  made  by  the  said  Judicial  ('ommittee,  (with 
the  approval  of  Her  Majesty  in  Council,)  to  make  all  such 
interlocutory  orders  and  decrees,  and  to  administer  all  such 
oaths  and  afTirmations,  and  to  do  all  such  things  as  may  be 

necessary,  or  the  Judges  of  the  Courts  below  appealed  from, 
or  their  surrogates  in  the  cases  api)ealed,  or  the  Judges  of 
the  Courts  appealed  to  or  their  sun-ogatos,  or  the  Lords  Com- 
missioners of  Appeals  in  prize  causes  or  their  surrogates,  and 
the  Judges  delegate  or  their  condelegates  under  Commissions 
of  Appeal  under  tlie  Grreat  Seal  in  ecclesiastical  and  maritime 
causes  of  Appeal,  would  respectively  have  had  before  an  Act 
passed  in  the  third  year  of  the  reign  of  His  late  Majesty, 
intituled  ^n  ^c/! /or  transferring  tJie  2^otvers  of  the  High  Court 
of  Delegates,  both  in  Ecclesiastical  and  Maritime  causes,  to  His 
Majesty  in  Council,  and  another  Act  passed  in  the  following 
session  of  Parliament,  intituled  An  Act  for  the  better  acU 
ministration  of  justice  in  His  Majesty^ s  Privy  Council,  were 
passed. 

III.  And  be  it  enacted,  that  the  surrogates  and  examiners, 
of  the  Arches  Court  of  Canterbury  and  the  High  Court  of 
Admiralty  of  England,  and  such  persons  as  shall  from  time 
to  time  be  appointed  surrogates  or  examiners  of  the  said 
Coui'ts,  shall  be  by  virtue  of  this  Act,  surrogates  and  exami- 
ners respectively  of  the  Judicial  Committee  of  the  Privy 
Council,  in  all  causes  of  Appeal  from  Ecclesiastical  Courts,  and 
from  any  Admiralty  or  Vice- Admiralty  Court. 

lY.  And  be  it  enacted,  that  all  orders,  decrees,  and  things 
heretofore  done  and  expedited,  in  such  causes  of  Appeal,  by 
the  surrogates  appointed  by  the  said  Judicial  Committee  of 
the  Privy  Council,  shall  be  deemed  to  be  valid  and  effectual, 
if  otherwise  lawfully  done  and  expedited, notwithstanding  any 
informality  or  want  of  authority  in  respect  to  the  same,  in  the 
orders  of  His  late  Majesty  in  Council  of  the  fourth  day  of 
February  one  thousand  eight  hundred  and  thirty-three,  of  the 
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said  Judicial  Committee  of  the  fifth  day   of  February  one 

thousand  eight  hundred  and  thirty-three,  of  the  order  of  His 

late  Majesty  in  Council  of  the  ninth  day  of  December  one 

thousand  eight  hundred  and  thirty-three,  of  an  order  of  the 

said  Judicial  Committee  of  the  tenth  day  of  December  one 

thousand  eight  hundred  and  thirty-three,   and  an  order  of 

His  late  Majesty  in  Council  of  the  twelfth  day  of  August  one 

thousand  eight  hundred  and  thirty- five. 

V-.  And  be  it  enacted,  that,  subject  to  such  rules  and  regu-  ^^anner  of 
i,     .  ,,  ,.         ...        T  1    ^      ,^         -1  T    T   •   1    conducting 

lations  as  may  irom  tmie  to  time  be  made  by  the  said  J  udicial  Appeals 

Committee  with  the  approval  of  Her  Majesty  in  Council,  and  before  the 
save  and  in  so  much  as  the  practice  thereof  may  be  varied  by  Committer. 
the  said  Acts  of  the  reign  of  his  late  Majesty  or  by  this  Act, 
the  said  causes  of  Appeal  to  Her  Majesty  in  Council  shall  be 
commenced  within  the  same  times,   and   conducted  in  the 
same  form  and  manner,  and  by  the  same  persons  and  officers, 
as  if  Appeals  in  the  same  causes  had  been  made  to  the  Queen 
in  Chancery,  the  High  Court  of  Admiralty  of  England,  or 
the  Lords  Commissioners  of  Appeals  in  prize  causes  respec- 
tively ;  and  all  things  otherwise  lawfully  done  and  expedited 
in  the  said  causes  of  Appeal  by  the   Registrar  of  the  High 
Court  of  Admiralty  of  England,  his  deputy  or  deputies,  in 
consequence  of  the  passing  of  the  said  Acts  of  the  reign  of 
His  late  Majesty,  shall  be  deemed  to  be  valid  to  all  intents 
whatsoever. 

YT.  And  whereas  by  the   provisions   of  the   hereinbefore  So  much  of 
secondly-recited  Act  it  was  enacted,   that  the    said  Judicial  ^939^^'    * 
Committee  should  have  and  enjoy  in  all  respects,  such  and  empowers 
the  same  power  of  punishing  contempts  and  of  compelling  (^^*Jj^ft\^ie 
appearances,  and  that  His  Majesty  in   Council  should  have  and  His 
and  enjoy  in  all  respects  such  and  the  same  powers  of  enforc-  ^^ajesty  m 
ing  judgments,  decrees,  and  orders,  (both  in  personam  and  in  to  punish 
reir,)  as  are  given  to  any  Court  Ecclesiastical  by  an  Act  of  contempts, 
Parliament  passed  in  a  session  of  Parliament  of  the  second 
and  third  years  of  the  reign  of  His  Majesty  King    William 
the  Foui'th,  intituled  An  Act  for  enforcing  the  process  upon  con- 
tempts in  the  Courts  Ecclesiastical  of  England  and  Ireland, 
and  that  all  such  powers  as  are  given  to  Courts  Ecclesiastical, 
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Punishing 
contempts, 
compelling 
appearances, 
enforcing 
judgments, 
Ac,  in  causes 
of  Appeal. 


3&4  Vict., 
c.  65. 


Orders,  &c*, 
may  be  en- 
forced by 
sequestration 
against  cer- 
tain persons 
pronounced 
contumacious 
and  in  con- 
tempt. 


if  of  punishing  oontompts  or  of  compoUing  appearances,  should 
be  exorcised  by  the  said  Judicial  Committee,  and  of  enforcing 
decrees  and  orders  should  be  exercised  by  His  Majesty  in 
Council,  in  such  and  the  same  manner  as  tlie  powers  in  and 
by  such  Act  of  Parliament  given,  and  should  bo  of  as  much 
force  and  elfect  as  if  the  same  had  been  thereby  expressly 
given  to  the  said  Committee  or  to  His  Majesty  in  Council ; 
be  it  enacted.  That  so  much  of  the  said  Act  as  relates  to  the 
powers  thereby  given  to  the  said  Judicial  Committee  and  to 
His  Majesty  in  Council,  under  the  last-recited  act,  shall  be 
repealed. 

VII.  And  be  it  enacted,  that  for  better  punishing  con- 
tempts, compelling  appearances,  and  enforcing  judgments  of 
Her  Majesty  in  Council,  and  all  orders  and  decrees  of  the 
said  Judicial  Committee  or  their  surrogates,  in  all  causes  of 
Appeal  from  Ecclesiastical   Courts  and  from  Admiralty  or 
Yice- Admiralty  Courts,  Her  Majesty  in  Council  and  the  said 
Judicial  Committee  and  their  surrogates  shall  have  the  same 
powers  by  attachment  and  committal  of  the  person  to  any  of 
Her, Majesty's  gaols,  and  subsequent  discharge  of  any  person 
so  committed,  as  by  any  statute,  custom,  or  usage  belong  to 
the  Judge  of  the  High  Court  of  Admiralty  of  England :  and 
the  said  Judicial  Committee  shall  have  the  same  immunities 
and  privileges  as  are  confen-ed  on   the  Judge   of  the   High 
Court  of  Admiralty  of  England  under  an  Act  passed  in  the 
fourth  year  of  the  reign  of  Her  Majesty,  intituled  An  Act  to 
improve  the  practice  and  extend  the  jurisdiction  of  the  High 
Court  of  Admiralty  0/ England,  as  fully  as  if   the  same  had 
been  thereb}^  expressly  given  to  the  said  Judicial  Committee. 
VIII.  And  be  it  enacted,  that  in  all  causes  of  Appeal  to 
Her  Majesty  in  Council  from  Ecclesiastical  Courts,  and  from 
Admiralty  or  Vice- Admiralty  Courts,  in  which  any  person 
duly  monished  or  cited  or  required  to  comply  with  any  lawful 
order  or  decree  of  Her  Majesty  in  Council,  or  of  the  said 
Judicial  Committee  or  their  surrogates,   and  neglecting  or 
refusing  to  pay  obedience  to  sucb  lawful  order  or  decree,  or 
committing  any  contempt  of  the  process  under  the  Seal  of 
Her   Majesty   in   ecclesiastical   and  maritime  causes,  shall 
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I'Gside  out  of  the  dominions  of  Her  Majesty,  or  shall  have 
privilege  of  peerage,  or  shall  be  a  Lord  of  Parliament  or  a 
Member  of  the  House  of  Commons,  it  shall  be  lawful  for  the 
said  Judicial  Committee  or  their  surrogates  to  pronounce 
such  person  to  be  contumacious  and  in  contempt,  and  after 
he  shall  have  been  so  pronounced  contumacious  and  in  con- 
tenipt  to  cause  process  of  sequestration  to  issue  imder  the 
said  Seal  of  Her  Majesty  against  the  real  and  personal  estate, 
goods,  chattels,  and  effects,  wheresoever  lying  within  the 
dominions  of  Her  Majesty,  of  the  person  against  or  upon 
whom  such  order  or  decree  shall  have  been  made,  in  order  to 
enforce  obedience  to  the  same,  and  payment  of  the  expenses 
attending  such  sequestration,  and  all  proceedings  consequent 
thereon,  and  to  make  such  further  order  in  respect  of  or  con- 
sequent on  such  sequestration,  and  in  respect  to  such  real  and 
personal  estate,  goods,  chattels,  and  effects  sequestrated  there- 
by, as  may  be  necessary,  or  for  payment  of  monies  arising 
from  the  same,  to  the  person  to  whom  the  same  may  be  due, 
or  into  the  Registry  of  the  High  Court  of  Admiralty  and 
Appeals,  for  the  benefit  of  those  who  may  be  ultimately  enti- 
tled thereto. 

IX.  And  be  it  enacted,  and  all  inhibitions,  citations,  moni-   Inhibitions, 

tions,  and  other  instruments  incidental  to  or  arising'  out  of  S?-'  *°  ^®  ^^ 

.  .  Her  Ma- 

such  causes  of  Appeal,  shall  be  issued  in  the  name  of  Her  jesty's  name, 

Majesty,  and  under  Seal  of  Her  Majesty  in  ecclesiastical  and  ^^<1  of  force 

maritime  causes,  and  shall  be  of  full  authority  in  all  places  the  British 

throughout  the  dominions  of  Her  Majasty.  Dominions. 

X.  And  be  it  enacted,  that  in  all  Appeals  in  ecclesiastical  Monitionsfor 
and  maritime  causes  to  Her  Majesty  in  Council  it  shall  be  the  p!e5stry 
lawful  for  Her  Majesty  in  Council,  and  the  said  Judicial  oftheAdmi- 
Committee  or  their  surrogates,  at  the  petition  of  any  person  ^nderOrders 
interested  in  the  same,  to  decree  monitions  for  the  transmis-  &c. 

sion  of  any  sum  or  sums  of  money  respecting  which  any 
order  or  decree  may  be  made,  or  any  questions  may  be  de- 
pending arising  out  of  such  causes,  and  the  proceeds  of  all 
ships  or  vessels,  goods,  and  cargoes,  respecting  which  any 
Appeals  may  be  depending,  into  the  Eegistry  of  the  High 
Corurt  of  Admiralty  and  xippeals,  for  the  benefit  of  the  person 
VOL.  III.  c 
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or  {)er9on9wlio  may  ha  ultimat,ely  entitled  thereto,  or  for 
|)ii\nnf'iit  thorool'  to  the  person  to  wlu^m  tlie  same  may  bo 
lawlully  duo. 
All  Apponls  XI.  And  be  it  enacted,  that  it  shall  be  lawi'ul  for  ll(3r 
uHticiil  and  Majesty,  by  order  in  Council,  to  direct  that  all  causes  of  Ap- 
Admiralty  p^jj  ['j,q^^^  Ecclesiastical  Courts,  and  from  the  Vice-AdniiraUy 
berotbrredto  Court  of  the  Cape  of  Good  Hope,  and  all  Vice- Admiralty 
tlio  Jiidicial  Coui-ts  to  the  westward  thereof,  in  which  the  Appeal  and 
an  Order  in'  i  etition  ot  ivetorence  to  Eer  Majesty  shall  have  been  lodged 
^^oimcil.  in  the  Registry  of  the  High  Court  of  Admiralty  and  Appeals^ 

witliin  twelve  calendar  months  from  the  giving  or  pro- 
nouncing of  any  order,  decree,  or  sentence  appealed  from, 
and  all  causes  of  Appeal  from  Vice- Admiralty  Courts  to  the 
eastward  of  the  Cape  of  Good  Hope,  in  which  the  Appeal  and 
Petition  of  Reference  to  Her  Majesty  shall  have  been  lodged 
in  the  Registry  of  the  High  Court  of  Admiralty  and  Appeals, 
within  eighteen  calendar  months,  from  the  giving  or  pro^ 
nouncing  any  order,  decree,  or  sentence  appealed  from,  shall 
be  referred  to  the  Judicial  Committee  of  the  Privy  Council, 
and  the  said  Judicial  Com.mittee  and  their  surrogates  shall 
have  full  power  forthwith  to  proceed  in  the  said  Appeals,  and 
.  •  the  usual  inhibition  and  citation  shall  be  decreed  and  issued, 

and  all  usual  proceedings  taken,  as  if  the  same  had  been  re- 
ferred to  the  said  Judicial  Committee  by  a  special  order  of 
Her  Majesty  in  Council  in  each  cause  respectively. 
Costs  may  be       XII.  And  be  it  declared  and  enacted,  that  as  well  the 
tlie  Judicial     costs  of  defending  any  decree  or  sentence  appealed  from  as  of 
Committee,      prosecuting  any  Appeal,  or  in  any  manner  intervening  in  any 
.    *       cause  of  Appeal,  and  the  costs  on  either  side,  or  of  any  party, 
in  the  Coui^t  below,  and  the  costs  of  opposing  any  matter 
which  shall  be  referred  to  the  said  Judicial  Committee,  and 
the  costs  of  all  such  issues  as  shall  be  tried  by  direction  of  the 
said  Judicial  Committee  respecting  any  such  Appeal  or  mat- 
ter, shall  be  paid  by  such  party  or  parties,  person  or  persons, 
as  the  said  Judicial  Committee  shall  order,  and  that  such 
costs  shall  be  taxed  as  in  and  by  the  said  Act  for  the  better 
administration  of  justice  in  the  Privy  Council  is  directed  re- 
specting the  costs  of  prosecuting  any  Appeal  or  matter  refer- 


APrENDIX".  XIX; 

red  Iby  her  Majesty  under  the  authority  of  the  said  Act,  save 
the  costs  arising  out  of  any  ecclesiastical  or  maritime  cause 
of  Appeal,  which  shall  be  taxed  by  the  Registrar  hereinafter 
named,  or  his  Assistant  Registrar. 

XIII.  And  be  it  enacted,  that  the  Registrar  of  the  High    Appointment 

Court  of  Admiralty  of  Enalandiov  the  time  beins:  may  be    otEegistrar 

.         '^      .  .  .  .       ^^d  Assistant 

appointed  by  Her  Majesty  to  be  Registrar  of  Her  Majesty  in   Eegistrar  in 

ecclesiastical  and  maritime  causes,  and  shjxll  have  power  to    eeclesiastical 

.  .  .  ^  and  mari- 

appomt  an  Assistant  Registrar,  as  provided  by  an  Act  passed   time  causes. 

in  the  fourth  year  of  the  reign  of  Her  Majesty,  intituled  An  3  &  4  Vict.,. 
Act  to  make  provision  for  the  Judge^  Regidrar,  and  Marshal  <^- ^^• 
of  the  High  Court  of  Admiralty  of  England,  and'  shall  during 
his  good  behaviour,  and  while  he  shall  be  Registrar  of  the 
said  High  Court  of  Admiralty,  hold  his  office  of  Registrar  of 
Her  Majesty  in  ecclesiastical  and  maritime  causes,  and  shall 
do  all  such  things,  and  shall  have  the  same  powers  and  privi- 
leges in  respect  to  the  same,  as  belong  to  his  predecessors  in 
the  office  of  Registrar  of  His  Majesty  in  ecclesiastical  and 
maritime  causes. 

XIV.  And  be  it  enacted,  that  all  records,  muniments,   Custody  of 
books,  papers,  v/ills,  and  other  documents  remaining  in  the   records,  &c.,. 
Registry  of  the  High  Court  of  Admiralty  and  Appeals,  apper-   of  Ddf  °ates 
taining  to  the  late  High  Court  of  Delegates  and  Appeals  for   and  Appeals, 
prizes,  shall  be  and  remain  in  the  custody  and  possession  of 

the  said  Registrar  of  Her  Majesty  in  ecclesiastical  and  mari- 
time causes. 

XV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial 
Judicial  Committee  from  time  to  time  to  make  suck  rules,  Committee 
orders,  and  regulations  respecting  the  practice  and  mode  of  to  make^^ 
proceeding  in  all  Appeals  from  Eccleskstical  and  Admiralty  ^^^^^'  ^^•' 
and  Vice- Admiralty  Courts,  and  the  conduct  and  duties  of  pra^tice^fnd 
the  officers  and  practitioners   therein,  and   to  appoint   such  ^^^^  ^^ 
officer  or  officers  as  may  be  necessary  for  the   execution  of  Appeals,^lc!^ 
processes  under  the  said  Seal  of  Her  Majesty,  and  in  respect 

to  all  Appeals  and  other  matters  refeiTed  to  them,  as  to  them 
shall  seem  fit,  and  from  time  to  time  to  repeal  or  alter  such 
rules,  orders,  or  regulations :  Provided  always,  that  no  such    Proviso, 
rules,  orders,  or  regulations  shall  be  of  any  force  or  effect 
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Judicial 
('ounuitttM? 
of  Privy 
Council  to 
proi'ocd 
with  causes 
tlopoiuliiij^ 
li(^ioro  liito 
lli-h  Court 
of  Delegates. 


Definition  of 
terms. 


until  tlio  saiiiL'  shall  have  Ixm-ii  ajipivjvofl   ]iy  \h'v  Miijosty  in 
Couneil. 

XVI.  And  whoroas,  in  certain  causes  wliioh  were  depend- 
ing before  tlio  late  High  Court  of  Delegates,  certain  decrees 
or  orders  were  made  and  interposed,  and  are  TK)t  yet  fully 
carried  into  effect :  and  whereas,  in  consequence  of  the  death 
of  the  Judges  Delegate,  or  some  of  them,  named  in  the  seve- 
ral commissions  under  the  Great  Seal,  such  decrees  or  orders 
cannot  bo  carried  into  ettect ;  be  it  enacted,  that  all  swch 
causes  of  Appeal  and  complaint  which  were  depending  before 
the  High  Court  of  Delegates,  and  in  which  any  decree,  order, 
or  thing,  for  the  reason  lastly  hereinbefore  mentioned,  is 
outstanding  and  not  fully  ended  and  determined,  shall  be 
transferred  to  the  Judicial  Committee  of  the  Privy  Council ; 
and  the  said  Judicial  Committee  shall  take  up  and  proceed 
with  the  said  causes  in  the  same  manner  as  if  the  same  had 
been  originally  causes  of  Appeal  and  complaint  depending 
before  the  said  Judicial  Committee. 

XVII.  And  be  it  enacted,  that  in  this  Act  all  words  denot- 
ing a  male  person  shall  be  taken  to  include  a  female  also,  and 
all  words  denoting  one  person  or  thing  shall  be  taken  to 
include  also  several  persons  or  things,  unless  a  contrary  sense 
shall  clearly  appear  from  the  context ;  and  that  the  words 
"  Arches  Court  of  Canterburf/,'^  used  in  this  Act,  shall  be 
construed  to  extend  to  such  Court  as  shall  exercise  the 
jurisdiction  of  the  said  Court  or  be  substituted  for  the  same ; 
and  that  wherever  the  words  *'  Ecclesiastical  Court"  have 
been  used  in  this  Act,  the  same  shall  be  construed  to  extend 
to  such  Cornet  as  shall  exercise  the  jurisdiction  or  any  part 
of  the  jurisdiction  exercised  by  any  Ecclesiastical  Court  or  be 
substituted  for  the  same  ;  and  the  words  "  Ecclesiastical  and 
Maritime  Cause  of  Appeal"  shall  be  construed  to  extend  to 
causes  appealed  from  Ecclesiastical  Courts  and  such  Court  as 
shall  exercise  the  jurisdiction  or  any  part  of  the  jurisdiction 
exercised  by  any  Ecclesiastical  Court,  or  be  substituted  for 
the  same. 
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Act  7  &  8  Vict.,  chap.  69. 

An  Act  for  nmendhuj  an  Act  jmssed  in  the  Fourth  Year  of  the 
Reign  of  His  late  Majestf/y  intituled  An  Act  for  the  better 
Administration  of  Justice  in  His  Majesty's  Privy  Council ; 
and  to  extend  its  Jurisdiction  and  Poivcrs. — [Gth  August 
1844.] 

■  Whereas  the  Act  passed  in  the  fourth  year  of  the  reign 
of  His  late  Majesty,  intituled  An  Act  for  the  better  Adminis-  ^  ^  "^  ^l^-  4- 
tration  of  Justice  in  His  Ma,jestifs  Paivy  Council,  hath  been 
found  beneficial  to  the  due  administration  of  justice :  and 
whereas  another  Act,  passed  in  the  sixth  year  of  the  said 
reign,  intituled  An  Act  to   amend  the  Law  touching  Letters  ^  &  ^>  W,  4. 
Patent  for  Inventions,  hath  been  also  found  advantageous 
to  inventors  and   to  the  public :  and  whereas  the  Judicial 
Committee  acting  under  the  authority  of  the  said  Acts  hath 
been  found  to  answer  well  the  purposes  for  which  it  was  so 
established  by  Parliament :  but  it  is  found  necessary  to  im- 
prove its  proceedings   in  some  respects  for  the  better  de- 
spatch of  business,  and  expedient  also  to  extend  its  juris- 
diction and  powers  :  and  whereas  by  the  laws  now  in  force 
in  certain  of  Her  Majesty's  Colonies  and  Possessions  abroad 
no  Appeals  can  be  brought  to  Her  Majesty  in  Council  for 
the  reversal  of  the  judgments,  sentences,  decrees,  and- orders 
of  any  Courts  of  Justice,  mthin  such   Colonies,  save  only 
of  the  Courts  of  Error  or  Courts  of  Appeal  within  the  same, 
and  it  is  expedient  that  Her  Majesty  in  Council  should  be 
authorised   to   provide  for  the  admission  of  Appeals   from 
other  Courts  of  Justice  within  such  Colonies   or  Possessions  : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  Lords  Spi- 
ritual and  Temporal,  and  Commons  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  it  i^y^Orderlu ' 
shall  be  competent  to  Her  Majesty,  by  any  order  or  orders  Council,  may 
to  be  from  time  to  time  for  that  purpose  made  with  the  F^^^^^  -^ 
advice  of  her  Privy  Council,  to  provide  for  the  admission  of  sion  of  an 
any  Appeal  or  Appeals  to  Her  Majjesty  in  Council  from  any  -^PP^^  *^<^"^ 
judgments,  sentences,  decrees,  or  orders  of  any  Court  of  although 
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thor««  shall 
not  b<»  !» 
Coiul  oT 
Knor  or  of 
Ai»ihm1  in 
such  Colony; 
ami  Tuay 
rovf»ko  such 
Orders. 


Orders  may 
be  either 
general  or 
ypecial. 


General  Or- 
ders to  bo 
published. 

Nothing  here- 
in to  aflfect  the 
present  pow- 
ers for  regu- 
lating Ap- 
peals from  tho 
Colonies. 


On  Petition, 
her  Majesty 
may  grant  an 
extension  of 
patent  term 
in  certain 
cases. 


Justiro  within  any  Britisli  Colony  or  Possession  abroad,  aT- 
ilu>u<^li  siKih  Court  shall  not  bo  a  Conrt  of  Errors  or  a  Court 
of  A])pcal  witliin  su(ih  eoh)ny  or  iK)ssession  ;  and  it  shall  also 
be  compt^tont  to  Jler  Majesty,  by  any  sucli  order  or  orders 
as  afor(\said,  to  make  all  such  provisions  as  to  Her  Majesty 
in  Council  shall  seem  meet  for  the  instituting  and  prose- 
cuting any  such  Appeals,  and  for  caiTjdng  into  effect  any 
such  decisions  or  sentences  as  Her  Majesty  in  Council  shall 
pronounce  thereon :  Provided  always,  that  it  shall  be  com- 
petent to  Her  Majesty  in  Council  to  revoke,  alter  and  amend 
any  such  order  or  orders  as  aforesaid,  as  to  Her  Majesty  in 
Council  shall  seem  meet :  Provided  also,  that  any  such  order 
as  aforesaid  may  be  either  general  and  extending  to  all  Ap- 
peals to  be  brought  from  any  such  Court  of  Justice  as  afore- 
said, or  special  and  extending  only  to  any  Appeal  to  be 
brought  in  any  particular  case :  Provided  also,  that  every 
such  general  Order  in  Council  as  aforesaid  shall  be  published 
in  the  London  Gazette  within  one  calendar  month  next  after 
the  making  thereof:  Provided  also,  that  nothing  herein 
contained  shall  be  construed  to  extend,  to  take  away,  or 
diminish  any  power  now  by  law  vested  in  Her  Majesty  for 
regidating  Appeals  to  Her  Majesty  in  Council  from  the 
judgments,  sentences,  decrees,  or  orders  of  any  Courts  of 
Justice  within  any  of  Her  Majesty's  Colonies  or  Possessions 
abroad. 

II.  And  whereas  it  is  exp)edient  for  the  further  encourage- 
ment of  inventions  in  the-  useful  arts,  to  enable  the  time  of 
monopoly  in  patents  to  be  extended  in  cases  in  which  it  can 
be  satisfactorily  shown  that  the  expense  of  the  invention 
hath  been  greater  than  the  time  now  limited  by  law  will 
suffice  to  reimburse ;  be  it  enacted,  that  if  any  person,  having 
obtained  a  patent  for  any  invention,  shall  before  the  expira- 
tion thereof  present  a  Petition  to  Her  Majesty  in  Council, 
setting  forth  that  he  has  been  unable  to  obtain  a  due  re- 
muneration for  his  expense  and  labour  in  perfecting  such 
invention,  and  that  an  exclusive  right  of  using  and  vending 
the  same  for  the  fm-ther  period  of  seven  years,  in  addition  to 
the  term  in  such  patent  mentioned,  will  not  suffice  for  his 
reimbursement   and  remuneration,   then,  if    the  matter  of 
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such  petition  shall  be  by  Her  Majesty  referred  to  the  Ju- 
dicial Committee  of  the  Privy  Council,  the  said  Committee 
shall  proceed  to  consider  the  same  after  the  manner  and  in 
the  usual  course  of  its  proceedings  touching  patents^  and  if 
the  said  Committee  shall  be  of  opinion,  and  shall  so  report 
to  Her  Majesty,  that  a  further  period  greater  than  seven 
years  extension  of  the  said  patent  term  ought  to  be  granted 
to  the  petitioner,  it  shall  be  lawful  for  Her  Majesty,  if  she 
shall  so  think  fit,  to  grant  an  extension  thereof  for  any  time 
not  exceeding  fourteen  years,  in  like  manner  and  subject  to 
the  same  rules  as  the  extension  for  a  term  not  exceeding 
seven  years  is  now  granted  under  the  powers  of  the  said  Act 
of  the  sixth  year  of  the  reign  of  his  late  Majesty. 

III.  Provided  always  and  be  it  enacted,  that  nothing  Her  Majesty 
herein  contained  shall  prevent  the  said  Judicial  Committee  ^%nfion  for 
from  reporting  that  an  extension  for  any  period  not  exceeding  a  lesser  term 
seven  years  should  be  granted,  or  prevent  her  Majesty  from     ,^^  -, 
granting  an  extension  for  such  lesser  term  than  the  petition 

shall  have  prayed. 

IV.  And  whereas  doubts  have  arisen  touching  the  power  As  to  exten- 

given  by  the  said  recited  Act  of  the  sixth  year  of  the  reign  ^J^erepaTen- 

of  his  late  Majesty  in  cases  where  the  patentees,  have  wholly  tees  have  as- 

or  in  part  assisfned  their  rio^ht ;  be  it  enacted,  that  it  shall  ^^S^'^^    .  ^"' 
^  °  .  ,   .       patent  rights, 

be  lawful  for  Her  Majesty,  on  the  report  of  the  Judicial 
Committee,  to  grant  such  extension  as  is  authorized  by 
the  said  Act  and  by  this  Act,  either  to  an  assignee  or 
assignees,  or  to  the  original  patentee  or  patentees,  or  to 
an  assignee  or  assignees  and  original  patentee  or  patentees 
conjointly. 

V.  And  be  it  enacted,  that  in  case  the  original  patentee  Disclaimer 
or  patentees  hath  or  have  departed  with  his  or  their  whole  or  ^^^  memo- 
any  part  of  his  or  their  interest  by  assignment  to  any  other  teration  under 

person  or  persons,  it  shall  be  lawful  for  such  patentee,  toge-  ^  ^  ^  ^V.  4. 

.,  ,  .  .  .„  111!  ^'  ^^1  may  D0 

ther  with  such  assignee  or  assignees  it  part  only  hath  been  made,  not- 
assigned,  and  for  the  assignee  or  assignees  if  the  whole  hath  withstanding 
been  assigned,  to  enter  a  disclaimer  and  memorandum  of  tentee'may 

alteration  under  the  powers  of  the  c^aid  recited  x\ct;  and  such  J^^'^^  assigned 
T     1    •  T  -I  r         1      1  •        1       •       1  ^^^  patent 

disclaimer  and  memorandum  of  such  alteration_,  having  been  right. 

so  entered  and  filed  as  in  the  said  recited  Act  mentioned, 
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sliall  bo  valid  .'iinl  offcictual  in  favour  oF  any  porson  or  per- 
sons in  wlioin  tlio  rights  under  the  said  letters  patent  may 
then  be  or  thoreafior  become  legally  vested ;  and  no  objec- 
tion shall  be  made  in  any  proceeding  whatsoever  on  the 
ground  that  the  party  making  such  disclaimer  or  memo- 
randum of  such  alteration  had  not  sufficient  authority  in  that 
behalf. 
Disclaimor  VI.  And  be  it  enacted,  that  any  disclaimer  or  meraorandim 

ami  menu)-  ^^  alteration  before  the  pa&sin£i:  of  this  Act,  or  by  virtue  of 
ultenitiou  the  said  recited  Act,  by  such  patentee  with  such  s-ssignee  or 
to^tre  deemed  ^^  such  assignee  as  aforesaid,  shall  be  valid  and  effectual  to 
vuHd.  bind  any  person  or  persons  in  whom  the  said  letters  patent 

might  then  be  or  have  since  become  vested  ;  and  no  objection 
shall  be  made  in  any  proceeding  whatsoever  that  tlie  party 
making  sncli  disclaimer  or  memorandum  of  alteration  had 
not  authority  in  that  behalf. 
Now  letters         VII.  And  be  it  enacted,  that  any  new  letters  patent  which 
ed,  underT&6  before  the  passing  of  this  Act  may  have  been  granted,  under 
If.  4.,  to  as-   ^^Q  provisions  of  the  above-recited  Act  of  the  sixth  year  of 

signees  before  ^    .  •       •     ^  nr    ■  •  • 

passing  of  tins   the  reign  of  his  late  Majesty,  to  an  assignee  or  assignees, 
valk/  ^^  ^^^     shall  be  as  valid  and  effectual  as  if  the  said  letters  patent  had 
been  made  after  the  passing  of  this  Act,  and  the  title  of  any 
party  to  such  new  letters  patent  shall  not  be  invalidated  by 
reason  of  the  same  having  been  granted   to  an  assignee  or 
Proviso.  assignees  :   Provided  always,  that  nothing  herein  contained 

shall  give  any  validity  or  effect  to  any  letters  patent  hereto- 
fore granted  to  any  assignee  or  assignees  where  any  action  or 
proceeding  in  scire  facias  or  suit  in  equity  shall  have  been 
commenced  at  any   time  before  the  passing   of    this  Act, 
wherein  the  validity  of  such  letters  patent  shall  have  been  or 
may  be  questioned. 
Judicial  Cora-         VIII.  Provided  always,  and  be  it  enacted,  that  in  the  case 
appolnt^krk   of  any  matter  or  thing  being  referred   to  the  Judicial  Com- 
of  Privy  Coun-   mittee,  it  shall  be  lawful  for  the  said  Committee  to  appoint 
proofs  in  mat-   one  or  other  of  the  clerks  of  the  Privy  Council  to  take  any 
ters  referred    formal  proofs  required  to  be  taken  in  dealing  with  the  matter 
or  thing  so  referred,  and  shall;  if  they  so  think  fit,  proceed 
upon  such  clerk's  report  to  them  as  if  such  formal  proofs  had 
been  taken  by  and  before  the  said  Judicial  Committee. 
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IX.  And  be  it  enacted,  that  in  case  any  Petition  o£  Ap-  Ju<liciui  Cum 
,1  ini  TTi  li^TTiiT'i.       inittt'ij,  may 

peal  wliatev^er  shall  be  presented,  addj'essed  to  Mer  Majesty   pi.„e(3B(l  to 

m  Council,  and  such  Petition  shall  be  duly  lodged  with  the   heuriu,'^  of 
clerk  of  the  Privy  Council,  it  shall  be  lawful  for  the   said   out  special 
Judicial  Committee  to  proceed  in   hearing  and  reportiupj   order  of  lo- 
uj)ou  such  Appeal,  without   any   special  Order  in   Council, 
referring  the  same  to  them,  provided  that  Her  Majesty  in 
Council  shall  have,  by  an  Order  in  Council  in  the  month  of 
November,  directed  that  all  Appeals  shall  be  referred  to  the 
said  Judicial  Committee  on  which  petitions  may  be  presented 
to  Her  Majesty  in  Council  during  the  twelve  months  next 
after  the  making  of  such  order ;  and  that  the  said  Judicial 
Committee  shall  proceed  to  hear  and  report  upon  all  such 
Appeals  in  like  manner  as  if  each  such  Appeal  had  been 
referred  to  the  said  Judicial  Committee  by  a  special  order  of 
Her  Majesty  in  Council :  Provided  always,  that  it  shall  be    proviso, 
lawful  for  Her  Majesty  in  Council  at  any  time  to  rescind  any 
general  order  so  made ;  and  in  case  of  such  order  being  so 
rescinded,  all  Petitions  of  Appeal  shall,  in  the  first  instance, 
be  preferred  to  Her  Majesty  in  Council,  and  shall  not  be  pro- 
ceeded with  by  the  said  Judicial  Committee  without  a  special 
order  of  reference. 

X.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Ju-iiciaiOom- 

Judicial  Committee  to  make  an  order  or  orders  on  any  Court  reLii^Jiiotes 

in  any  colony  or  foreign  settlement,  or  foreign  dominion  of  of  evidence 

the  Crown,  requiring  the  Judge  or  Judges  of  such  Court  to  (i^^\^!|.!.  ,,J  ^^^^y 

transmit  to  the  Clerk   of  the  Privy   Council  a   copy  of  the  Colony,  &c., 
„.-  .  .-TIP  ir>ij    oftheOrov/Li 

nutes  of  evidence  m  any  cause  tried  beiore  sucn  uourt,  and 

of  the  reasons  given  by  the  Judge  or  Judges  for  the  judgment 

pronounced  in  any  case  brought  by  appeal  or  by  writ  of  error 

before  the  said  Judicial  Committee. 

XI.  And  be  it  enacted,  that  it  shall  and  may  be  lawful  Jmliciiii  Com^ 

.,T-i--ir>  •  ,  1  11  iiuttee  luav 

for  the  said  Judicial  Committee  to  make  any  general  rule  or  p^^^ke  rules  to 

reo-ulation,  to  be  bindinof  upon  all  Courts  in  the  Colonies  and  ^®  binding 
other  Foreign  Settlements  of  the  Crown,  requiring  the  J  udges    courts  require 
notes  of  the  evidence  taken  before  such  Court  on  any  cause  "Q^gg^^}-"^^^-, 
appealed,  and  of  the  reasons  given  by  the  Judges  of  such  deuce,  vfcc. 
Court,  or  by  any  of  them,  for  or  against  the  judgment  pro- 
nounced by  such  Court ;  which  notes  of  evidence  and  reasons 

d 
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shall  by  sucli  Court  be  transmitted  to  the  clerk  of  the  Privy 

CuuDcil  withiu  one  calendar  month  next  after  the  leave  givt*u 

by  such  Court  to  prosecute  any  appeal  to  Her  ^lajesty  in 

Council ;   and  such  order  of  the  said  Committee   shall   be 

binding  upon  all  Jud^^'cs  of  such  Courts,  in  the  Colonies  or 

Foreign  Settlements  of  the  Crown. 

In  caj<os  of         XII.     And  be  it  enacted,  that  in  all  causes  of  Appeal  to 

romplv  with  "^^^^*  Majesty  in  Council  from  Ecclesiastical  Courts,  and  from 

<  )i(l('i  <ii'         Admiralty  or  Vice- Admiralty  Courts,  which  now  are  or  may 

"^"^^"  '  ^l^^'  hereafter  be  depending,  in  which  any  person  duly  monished, 

^'liHtinj? may   or  cited,  or  requestf^d  to  comply  with  any  lawful  order  ur 

bep-iiinshcHi     j^cree  of  Her  Maiesty  in  Council,  or  of  the  Judicial  Com- 

ft>^  lor  roll-  ,  ,  .  . 

tempt.  mittee  of  the  Privy  Council  or  their  surrogates,  made  before 

or  after  the  passsing  of  this  Act,  shall  neglect  or  refuse  to 
pay  obedience  to  such  lawful  order  or  decree,  or  shall  commit 
any  contempt  of  the  process  under  the  Seal  of  Her  Majesty 
in  ecclesiastical  and  maritime  causes,  it  shall  be  lawful  for  the 
said  Judicial  Committee  or  their  surrogates  to  pronounce 
such  person  to  be  contumacious  and  in  contempt,  and,  after 
he  or  she  shall  have  been  so  pronounced  contumacious  and 
in  contempt,  to  cause  process  of  sequestration  to  issue  under 
the  said  Seal  of  Her  Majesty  against  the  real  and  personal 
estate,  goods,  chattels,  and  effects,  wheresoever  lying  within 
the  dominions  of  Her  Majesty,  of  the  person  against  or 
upon  whom  such  order  or  decree  shall  have  been  made,  in 
order  to  enforce  obedience  to  the  same  and  payment  of  the 
expenses  attending  such  sequestration,  and  all  proceedings 
consequent  thei'eon,  and  to  make  such  further  order  in  re- 
spect of  or  consequent  on  sucli  sequestration,  and  in  respect 
to  such  real  and  personal  estates,  goods,  chattels,,  and  effects 
sequestrated  thereby,  as  may  be  necessary,  or  for  payment 
of  monies  arising  from  the  same  to  the  person  to  whom  the 
same  may  be  due,  or  into  the  registry  of  the  High  Court  of 
Admiralty  and  Appeals,  for  the  benefit  of  those  who  may  be 
ultimately  entitled  thereto. 
Act  may  be  Xill.  And  be  it  enacted,  that  this  Act  may  be  repealed  or 
tSs?  teiion]'  amended  during  this  session  of  Parliament. 
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Act  Stli  &  9th  Vict.,  chap.  30. 

An  Act  to  amend  an  Act  "passed  in  the  Third  and  Fourth  Years 
of  the  Reign  of  His  lute  Majesty  King  William  ihe  Fourth, 
intituled  An  Act  for  tlie  better  Administration  of  Justice 
in  His  Majesty^s  Privy  Council. —  [30tli  June  1845.] 

Whereas  by  an  Act  passed  in  the  Session  held  in  the  third 
and  fourth  years  of  the  reign  of  his  late  Majesty  King  William  ^^ 
the  Fourth,  intituled  An  Act  for  the  letter  administration  of  c.  ;:. 
Justice  inllisAIajesti/s  Privy  Coi(?ia7,afterrecitingthat  vari- 
ous Appeals  to  His  Majesty  in  Council  from  the  Courts  of /Swc^- 
der  Dewanny  Adaivlut  at  the  several  Presidencies  of  Calctttta, 
Madras,  and  Bombay,  in  the  Fast  Indies,  had  been  admitted 
by  the  said  Courts,  and  the  transcripts  of  the  proceedings  in 
Appeal  had  been  from  time  to  time  transmitted  under  the 
Seal  of  the  said  Courts  through  the  East  India  Company, 
then  called  the  United  Company  of  Merchants  of  England, 
trading  to  the  Fast  Indies,  to  the  office  of  His  Majesty's 
said  Privy  Council,  but  that  the  suitors  in  the  causes  so 
appealed  had  not  taken  the  necessary  measures  to  bring  on 
the  same  to  a  hearing,  it  was  enacted  that  it  should  be  law- 
ful for  His  Majesty  in  Council  to  give  such  directions  to  the 
said  company  and  other  persons,  for  the  purpose  of  bring- 
ing to  a  hearing  before  the  Judicial  Committee  of  the  Privy 
Council  the  several  cases  appealed  or  thereafter  to  be  ap- 
pealed to  His  Majesty  in  Council  from  the  several  Courts  of 
iSudder  Deivan7iy  Adawlut  in  the  Fast  Indies,  and  for  ap- 
pointing agents  and  counsel  for  the  different  parties  in  such 
Appeals,  and  to  make  such  orders  for  the  security  and  pay- 
ment of  the  costs  thereof  as  His  said  Majesty  in  Council 
should  think  fit,  and  thereupon  such  Appeals  should  be  heard 
and  reported  on  to  His  Majesty  in  Council,  and  should  be  by 
His  Majesty  in  Council  determined,  in  the  same  manner, 
and  the  judgments,  orders,  and  decrees  of  His  Majesty  in 
Council  thereon,  should  be  of  the  same  force  and  effect,  as 
if  the  same  had  been  brought  to  a  hearing  by  the  direction 
of  the  parties  appealing,  in  the  usual  course  of  proceeding  : 
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Provided  always,  tliat  such  last-mentioned  powers  sliould 
ii-ot  extend  to  any  Appeals  from  the  said  Courts  of   Sxiddff 
l)eu:annjj  Ada  whit  other  than  Appeals  in  which  noproceed- 
iu<:>:3  then  had  been  or  should  thereafter  be  taken  in  England 
on  either  side  for  a  period  of  two  years  subsequent  to  the 
admission  of  the  Appeal  by  such  Court  of  Sudder  Bewanmi 
Adawlnt  :  And  whereas  by  certain  Orders  in  Council  made 
under  certain  powers  contained  in  the  said  Act  provision  is 
made  for  registering  in  the  Council  Office  the  arrival  in  this 
country  of  tlie  transcripts  of  the  proceedings  in  Appeals 
from  the  said  Courts  :  And  whereas  it  is  considered  advisa- 
ble that  the  said  Act  should  be  amended  in  manner  herein- 
■!o.;tod  pro-  after  mentioned  :     Be  it  therefore  enacted  by  the  Queen's 
;  i-  i  [r  4.     ^"^^ost  excellent  Majesty,  by  and  wath  the  advice  and  consent 
.  II,  not  to    of  the  Loi'ds  Spiritual  and  Temporal,  and  Commons,  in  this 
'>^i*lJ  admit-  pi'^sent  Parliament  assembled,  and  by  the  authority  of  the 
'  -ihySi'dder  same,  that  the  hereinbefore  recited  provisions  of  the  said 
Jj.]l  i3^(j    Act  shall  not  apply  to  the  case  of  any  Appeal  which  shall  be 
admitted  by  any  of  the  said  Courts  of  Sudder  Deirannif 
Adaiulu^  after  the  first  day  of  January   one  thousand  eight 
hundred  and  forty-six. 
Appeals  ad-         If.     And  be  it  enacted,  That  any  Appeal  to  be  admitted 
^.st.MKlS46    ^y  ^^^J  ^^  ^^®  ^^^^  Courts  of  Sudder  Deivanny  Adaiulut  after 
t )  be  con-       the  said  first  day  of  January  one  thousand  eight  hundred 
rhnmioiied  by  ^^^  forty-six^  shall  be  considered  and  be  held  to  be  aban- 
oonsont,  im-   cloned  and  withdrawn  by  consent  of  the  parties   thereto, 
unless  some  proceedings  shall  be  taken  in  England  in  the 
same  by  one  or  more  of  the  parties  thereto  within  two  years 
after  registration  at  the  Council  Ofiice  of  the  arrival  of  the 
transcript  ;  and  any  such  Appeal  as  aforesaid  shall  be  held 
to  be  abandoned  and  withdrawn  in  like  manner  under  any 
other  circumstances  which  Her  Majesty  in  Council  may  from 
time  to  time  by  any  orders  or  rules  in  that  behalf  direct  to  be 
taken  and  considered  as  a  withdrawal  thereof;  and  the  East 
India  Company  are  hereby  required  from  time  to  time  to 
ascertain  and  certify  to  the  proper  Conrts  in  the  East  Indies^, 
all  Appeals  which  may  from  time  to  time  become  abandoned 
and  dropped  under  the  provisions  of  this  clause. 


REPORTS  OF  CASES 

HEARD  AND  DETERMINED 


» 


BY  THE 


JUDICIAL    COMMITTEE 


•ANI>  THE 


LORDS   OF   THE   PPJVY   COUNCIL, 

ON  APPEAL  FROM  THE  SUPREME  AND  SUDDER 
DEWANNY  COURTS  IN  THE  EAST  INDIES. 


Sheikh  Imdad  -Ali  and  others       -       Arp])ellants ; 

aKd 
MussuMAT  KooTBY  Begum  -  Piespondent.^ 

On  appeal  from  the  Sudder  Deivanny  Adawlut 

of  BfMgaL 

XlIIS  suit  was  instituted  by  the  .Respondent,  3£iiS'  4th  Dec.  1841, 
swnat  Koothy  Bcgum^  claiming  as  her  inheritance  an     <)r^x.% 

1842. 

^  Present :-— Members    of     the     Judicial     Committee  —  Lord       The  fact  of 

Brouffham,  Lord  Campbell,  Mr.  Justice  Ersldne,  and  the  Eiglit   i;e"}dence  ot  a 
TT        -r.     X      1  •      ^  cbstu,nce  of  900 

Hon.  Dr.  Luslim^ton.  j^^-^^^  f^^^  ^^iq 

Vtyvj  Councillors  -.—uisf^mors^—f^iv  Edward  KydeEast,  Bart.,   V^^^-  wher3 
and  Sir  Alexander  Johnston,  Knt.  matter  m  dis- 

pute was 
situate  :  held 
insufficient  to  bring  a  p^^rty  within  the  exception  of  the  Bengal  Regu- 
lations of  Limitation,  (III.  cf  1793,  s.  14,  and  II.  of  1805,  s.  3;)  the 
party  in  possession  of  the  property  being  a  Pui'chaser  for  a  valuable 
VOL.  III.  A 
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1841-2.        iutorcst  in  certain  mouzahs  and  other  real  estate  situate 
PiiKiKH        in  Zillah  Patna^  alleged  to  have  been  the  estate  of  her 
Tmdai)  Am      doceased  Mother,  Mussumat  Saleha  Khanum.  and  for 
V.  damages  on  account  of  the  annual  produce  thereof. 

KooTBY  The  plaint  was  filed  on  the  2nd  of  April^  1825,  in 

Bequm.        ^^q  Provincial  Court  of  Patna^  against  the  Defendants, 
who  were  in  possession  of  the  estates,  and  claimed  to 
be  entitled  thereto  as  Purchasers  for  valuable  consi- 
deration without  notice ;  and  set  forth ;   that  Mussu- 
mat Saleha  Khanum  died  on  the  3rd  Bysak^  1207  Fusly 
(12th  Aprils  1800),   leaving  the  Plaintiff,   her  only 
Daughter,  two  Grandsons,  Amin  Oolla  Khan^  and  Kulb 
Ali  Khan^  and  one  Granddaughter,  Gusety  Begum^  as 
heirs.     That  thereupon  the  whole  of  her  estate,   in 
conformity  to  furraiz  (law  of  inheritance),  became  divi- 
sible into  one  hundred  and  sixty  shares,  eighty  shares 
the  right  of  the  Plaintiff,  sixty- four  shares,   in  equal 
portions,  the  right  of  Amin  Oolla  Khan  and  Kulh  Ali 
Khan^  and  sixteen  shares  the  right  of  Mussumat  Gusety 
Begum  ;  that  the  Plaintiff  resided  in  kusha  Paniput,  in 
the  Province  of  Delhi^  subordinate   to  Shahjehanahad^ 
and  that  Amin  Oolla  Khan  and  Kulh  Ali  Khan ^  without 
her  knowledge,  and  in  her  absence,  had  gifted,  sold,  or 
ortherwise  alienated  to  various  persons,  through  whom 
the  Defendants  claimed,  the  whole  of  the  mouzahs  in 
question,  including  the  share  of  the  Plaintiff,  and  the 
share  belonging  to  Gusety  Begum.     It  then  stated  a 
suit  instituted  by  Gusety  Begum^   claiming  a  certain 
share  of  the  property  in  question,  and  assigned  rea- 
sons for  not  making  her  a  Defendant  to  the  plaint, 

consideration  without  notice,  and  the  Plaintiff's  right  of  action  having 
accrued  twenty-five  years  before  the  institution  of  the  suit. 

Evidence  tendered  to  the  Sudder  Court  on  a  petition  for  review,  which 
was  refused  and  the  Order  of  refusal  not  appealed  from,  though  forming 
part  of  the  transcript,  cannot  be  referred  to  in  the  argument  upon  the 
appeal  from  the  original  judgment. 
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and  alleged  that  in  consequence  of  the  Plaintiff's  dis- 
tant residence  (being  upwards  of  nine  hundred  miles 
from  Patnct)^  she  had  no  information  of  these  matters. 
The  Defendants  severally  put  in  their  answers, 
denying  the  Plaintiff's  title,  but  insisting  as  to  some, 
on  their  right  as  Purchasers  for  valuable  considera- 
tion without  notice,  and  as  to  others,  on  an  undis- 
turbed possession  for  fourteen  years. 

On  the  10th  of  April,  1827,  the  Plaintiff  filed  a  sup- 
plemental plaint  for  the  purpose  of  making  other 
parties  Defendants,  who  were  alleged  to  be  in  pos- 
session of  some  of  the  property  in  question,  stating, 
that  in  consequence  of  her  distant  residence  she  was 
not  sufficiently  informed  of  the  persons  who  were 
respectively  in  the  seizin  and  possession  of  the  estate 
in  dispute,  but  had  learnt  the  fact  from  the  answers 
of  the  Defendants. 

On  the  14th   April,  1827,   the  Plaintiff  replied,  in- 
sisting on  her  title  to  the  property  in  question,  and 
alleging  that  as  Amin  Oolla  Khan  and  Kulb  Ali  Khan, 
from  whom  the  Defendants  claimed,    came  into  pos- 
session by  violence,  she  was  entitled  to,  and  claimed, 
the  benefit  of  section  iii.  of  Eeg.  II.  of  1805,  which  in 
such  case  extends  the  period  of  limitation  to  sixty 
years,  and  as  it  appeared  that  the  first  sale  or  transfer 
made  by  Amin  Oolla  Khan  and  Kulh  Ali  Khan  was  on 
the  20th  Bhadoon,  1221   Fusly  (21st  August  or  Sep- 
temher,  1814),  and  the  others  subsequent  to  that  date, 
which  was  less  than  twelve  years  prior  to  the  insti- 
tution of  the  suit,  the  claim  of  the  Plaintiff  was  not 
precluded  by  section  ii.,    Eeg.    II.  of    1805,  which 
had  been  relied  upon  by  the  Defendants ;  she  claimed 
also   the  benefit  of  the   14th   section  of  Keg.  III. 
of  1793,  on  the  ground  that  she  was  and  had  been 
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1841-2.  resident  in  a  distant  Country.     She  also  insisted  that 

SiiKiKH  having  been  resident  in  a  distant  Country,   and  not 

iMDAD  Aij  being  aware  of  the  sale,  her  claim  was  not  barred  by 

V.  the  lapse  of  timt^,  or  possession  for  above  twelve  years. 

^'ootTy''        ^^^  ^^^^  ^"^^^  ^^  '^"^'''  ^'"'-^^^  ^^^^  ^^^^''^^  Judge  of  the 
Begum.      Provincial  Court  of   Patna  (Mr.   Steer)  decreed    that 

the  Plaintiif's  claim  was  barred  by  clause  3,   sect.  iii. 

of  Eeg.  II.  of  1805,  and  dismissed  the  suit  with  costs. 

From  this  decree,  the  present  Respondent  appealed 
to  the   Siidder  Dewanmj  Adaiolitt  of  BengaL 

On  the  18th  of  May^  1831,  the  cause  came  on  for 
hearing  before  C,  T.  Sealy^  Esq.,  one  of  the  Judges 
of  the  Sudder  Deiuanny  Adaivhif,  who  recorded  his 
opinion  as  follows  : — 

'^  In  my  opinion,  in  this  case  two  things  require 
consideration : — 

'^  1st.  Whether  the  villages  in  dispute  were  the 
estate  of  Sakha  Khanimi^  or  not  ?  and — 

''  2nd.  Whether  the  Plaintiif's  suit  was  instituted 
within  the  limited  period  of  hearing,  or  not  ? 

*^  By  the  decision  of  the  Provincial  Court,  confirmed 
by  this  Court,  regarding  the  case  of  Gusetfj  Begum 
against  Kulh  Ali  Khan^  and  others,  and  the  law 
opinion  of  the  Moofti  of  the  Provincial  Court  filed 
in  that  case,  the  villages  in  dispute  were  proved  to 
be  the  estate  of  Saleha  Khanum^  and  the  objections 
and  declarations  of  idussicmat  Beejy  Begum  and  other 
Defendants  on  that  subject  are  inadmissible ;  and 
the  documents  filed  by  them,  unsupported  as  they 
were  by  any  substantial  testimony,  are  not  deemed 
worthy  of  credit.  And  as  in  section  iii.,  Eeg.  II.  of 
1805,  it  is  unequivocally  prescribed  that  the  claim 
of  a  Plaintiff  for  possession  of  immoveable  property 
tbat  may  have  been  in  the  possession  of  an  usurper 
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for  twelve  years,  and  iu  the  possession  of  the  present 
possessor  (whether  by  right  of  purchase  or  by  any 
other  good  means)  for  less  than  twelve  years,  is 
entitled  to  a  hearing  and  trial, — under  this  circum- 
stance, and  with  reference  to  Ichedarut  (concealment 
of  women  for  the  sake  of  modesty),  and  distant  resi- 
dence of  Plaintiit,  her  claim,  as  touching  mouzah  Ru- 
puspooT'Oorf  Salayyoor^  and  Ilissa  CJmk^  Zahed  Tllhar^ 
and  Ckunuan^  from  the  date  of  sale  Avhereof,  to  the 
date  of  the  institution  of  this  suit,  a  period  of  twelve 
years  having  apparently  not  elapsed,  is  worthy  of  being 
decreed  to  her ;  and  as  touching  Mohi-ood-deen-foor^ 
and  land  measuring  3,000  beeyhasiYom.  mouzah  OJmrivan^ 
from  the  date  of  sale  whereof,  up  to  the  date  of  the 
institution  of  the  suit,  tvrelve  years  having  elapsed, 
it  is  worthy  of  being  dismissed :  consequently  it  is. 
ordered,  that  the  decision  of  the  Provincial  Court, 
dated  loth  of  June,  1827  C.  E.,  be  modified,  that  the 
claim  of  the  Appellant  touching  mouzah  Rupiispoor- 
oorf-Salarpoor  and  Hissa  ChiiJc,  Zahed  Tllhar,  and 
mouzah  Chiirwan,  with  the  exception  of  mouzah  Mohi- 
ood'deen-poor,  in  the  possession  of  Byjnath  Sahoo,  and 
with  the  exception  of  land  measuring  3,000  heegahs  in 
mouzah  Chii/rwan,  in  the  possession  of  Narain  Dels,  be 
decreed  to  her,  and  costs  of  both  the  Courts^  account 
the  claim  proved  be  defrayed  by  Eespondents  ;  and  ac- 
count the  claim  not  proved,  by  Appellant,  respectively  ; 
and  that  the  papers  be  referred  for  a  second  voice.*' 

On  the  oist  of  Majj,  1831,  the  Sudder  Deioanny 
Adazvlut  made  its  final  decree,  by  which,  after  con- 
curring in  the  opinion  of  C,  T.  Sealy,  Esq.,  it  Avas 
finally  ordered  and  decreed,  that  the  decision  of  the 
Patna  Poviucial  Court,  dated  the  13th  of  June^ 
1827,  dismissing  the  suit  of  the  Plaintiff,  be  amended 
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i'^"---       ill  accordiuico  with  tlio  opinion  of  Mr.  Seal/jy  afi  above 
SiiKiKH      stated ;  tlic  costs  of  the  claim  proved,  to  be  defrayed 
inll  oWi-8    ^y  ^^^^  ]((^sp()ndents ;  and  tlie  costs  of  the  claim  not 
*'•  proved,  by  Appellants,  respectively. 

KooTBY  Sheikh  Imdad  Ah  and  other  IteSpondents  (the  pre- 

Begum.  ^^^^  Appellants)  afterwards  presented  a  petition  to  the 
Court,  praying  for  a  review  of  judgment,  on  the  ground 
that  the  lapse  of  twelve  years  applied  to  the  village 
of  Rupuspoor-oorf  Salarpoor^  it  having  been  in  the  pos- 
session of  Boor  ham  All  Khan  (the  first  Purchaser)  and 
the  Petitioners  for  more  than  twelve  years,  and  they 
tendered  two  deeds  of  sale  made  by  Amin  Oolla  Khan 
to  Boorham  AH,  dated  16th  Rajah,  1227  Hijra  (26th 
July,  1812),  for  half  of  Rupuspoor,  and  the  other  deed 
of  sale  dated  21st  Rahi-no-sani,  1230  Hijra  (2nd  Aprily 
1815),  for  two-fifths  of  Rupuspoor,  in  support  of  their 
allegation. 

The  Sudder  Dewanny  Adawlut,  on  the  24st  of  No- 
vember, 1831,  refused  the  prayer  of  this  petition. 

From  the  above  decree  of  the  31st  of  May,  the 
Appellants  appealed  to  His  late  Majesty  in  Council; 
the  Appellants,  however,  did  not  appeal  from  the 
Order  refusing  a  rehearing. 

Pending  the  appeal,  and  before  it  came  on  for 
hearing,  one  of  the  Appellants  entered  into  an  agree- 
ment with  the  Respondent  to  compromise  and 
withdraw  his  appeal,  and  presented  a  petition  to  Her 
Majesty  in  Council,  praying  that  his  name  might  be 
erased  or  withdrawn  from  the  proceedings  on  appeal 
in  England,  and  that  the  agreement  of  compromise 
might  be  carried  into  effect  under  the  order  and 
direction  of  the  Sudder  Court. 

The  petition  to  withdraw  came  on  for  hearing  with 
the  appeal,  and  was  allowed  in  the  terms  of  the  prayer. 
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On  the  opening  of  the  case,  an  objection  was  taken 
by  the  Eespondent's  Counsel,  to  the  Appellants  re- 
ferring to  or  reading  as  evidence  in  the  appeal  the 
documents  tendered  to  the  Sudder  Court  on  the  appli- 
cation for  a  review  of  judgment,  inasmuch  as  the  Order 
refusing  such  application  had  not  been  appealed  from. 
Theii'  Lordships  were  of  opinion,  that  as  the  apx)eal 
was  from  the  decree  of  the  31st  of  May^  1831  only, 
the  objection  was  valid,  and  that  the  subsequent  Order 
not  being  appealed  from,  the  documents  produced  to 
the  Court  ought  not  to  have  formed  part  of  the 
transcript. 

Mr.  Miller^  Q.C.,  Mr.  L.  Wigram^  Q.C.,  and 
Mr.  Jackson,  for  the  Appellants. 
The  Appellants  are  Purchasers  of  the  property  in 
dispute  for  a  valuable  consideration,  without  notice  of 
the  Eespondent's  claim,  who  suffered  it  to  be  dealt 
with  without  preferring  any  claim,  and,  moreover,  has 
assigned  no  sufficient  reason  for  the  delay  in  prose- 
cuting her  claim  for  a  period  of  twenty-five  years  after 
her  title  accrued.  The  mere  fact  of  residence  in  a 
distant  Country  will  not  prevent  the  operation  of  the 
Eegulations  of  Limitation.  Bhaee-chund  and  Koosal- 
chund  V.  Purtab'chund  Manik-chund  {a). 

The  claim  of  the  Eespondent  to  that  part  of  the 
Altamgah  mahals  in  the  possession  of  the  Appellants, 
which  was  purchased  by  their  ancestor  from  Beejy 
Begum^  is  moreover  barred  by  sect,  xiv.,  Eeg.  III.  of 
1793,  and  clauses  1st  and  3rd  of  sect,  iii.,  Eeg.  II.  of 
1805,  inasmuch  as  the  same  has  been  held  under 
a  fair  title,  within  the  meaning  of  the  Eegulations, 
since  the  9th  of  July^  1801 ;  upwards  of  twenty-three 
years  before  the  institution  of  the  suit.  The  claim 
{a)     1  Moore's  Indian  Appeal  Cases,  155. 
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isn-'j.       also  of  (lio  liespoiident  to  tluit  purt  ol"  ihe  Allan? r/ ah 
Shfi^ii      Jnahfds  in  possession   oi'    llie  Appellants,   wliieli    wus 
anil  o'thrrs'   T^^i'^'^^ii^^'^l  ^V  Hieiii  from  S/tcM  Boorham  Alt,  is  baiTed 
I'.  by  the  same  Itcgulations,  uiasmuch  as  tlie  same  was 

KooTKY      Jieid  imdcr  a  fair  title,  witlim  the  meauiiif?  of  the  Eea-u- 
KGuir.      ijitious,  twelve  years  before  the  iiistitutiou  of  the  suit. 
Zal  Rooderjmrtah   Seng  v.  Lai  Dhokul  Sing  {a).     Ra- 
dachurn    Mohapalnr   v.    Gimganaraen  Moha])atur  (b). 
Mussimmairl  Zureenah  Beehee  v.  Kliajah  All  {c).    Moo- 
hummud  Far  Khan  v.  Moohummiid  Eesau  Khan  (d). 
]\Ir.  Serjeant  SpanJnc,  Mr.  E,  J.   Lloyd,  and  Mr. 
Edmund  F.   3foore,  for  the  Eespoudent. 
It  is  proved  by  the  evidence  in  the  cause,  that  the 
Altamgah  mahal  in  question  was  the  estate  of  Saleha 
Khanum,  the  Mother  of  the  Eespondent,  and  that  she 
was  in  the  seizin  and  possession  thereof  at  the  time  of 
her  death ;  and  by  the  Mahomedan  law  of  inheritance 
was  entitled  to  eighty  shares  of  one  hundred  and  sixty 
shares  (as  claimed  by  her  Plaint)  of  the  estate  of  her 
deceased  Mother.     The  title  cannot  be  disputed. 

The  ordinary  period  of  twelve  years  for  the  insti- 
tution of  suits,  as  provided  by  Eeg.  III.  of  1793, 
sect,  xiv.,  and  Eeg.  II.  of  1805,  sect.  3,  is  not  api3lic- 
able  to  the  circumstances  of  the  present  case  ;  but  with. 
.reference  to  those  circumstances,  so  far  as  relates  to  the 
portions  of  the  estate  which  are  specified  in  the  decree 
of  the  Sudder  Dewanny  Adaivlut,  the  plaint  was  filed 
within  the  period  allowed  by  the  Eegulations.  Tuheeh 
Shah  V.  Biidder  Oodeen  [e). 
6tli  July,  Mr.  Justice  Eeskinb  :— 

^^-^^         The  original  proceedings  in  this  case  were  instituted 

{a)  1  Sud.  Dew.  Eep.  253,  (/;)   1  Sucl.  Dg\7.  Rep.  297. 

{c)  3  Slid.  Dew.  Eep.  32.  {d)  3  Sud.  Dq^.  Eep.  292. 

{e)  3  Sud.  Dew.  Eep.  162. 
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by  the  present  Ilespoudcnt,  Massumat  Kootbfj  Be^utjij 
in  the  Provincial  Court  at  Patna^  to  recover  sixty-four 
shares  out  of  one  hundred  and  sixty  shares  of  an  Al- 
tamgha  mahal  in  the  Zillah  of  Fatna^  comprising  several 
villages,  which  she  claimed  as  her  inheritance,  derived 
from  her  Mother,  Miissumat  Salcha  Khanum^  the 
Widow  of  Naioah  Eneyet  Khan. 

In  the  Court  below,  two  questions  were  raised  and 
decided.  First,  whether  the  mahal  in  question  was 
originally  the  estate  of  the  Nawah  or  of  his  Widow, 
Saleha  Khamim ;  and,  secondly,  whether  the  claim  of 
tiie  Plaintiff,  Koothy  Begum^  had  been  barred  by  the 
lapse  of  time  according  to  the  Bengal  Eegulations. 

The  Provincial  Court,  without  giving  any  opinion 
on  the  first  point,  dismissed  the  Plain tiii's  suit  with 
costs,  upon  the  ground  that  whatever  her  right  might 
have  been,  her  remedy  by  suit  was  barred  by  lapse  of 
time,  and  that  her  claim  was  not  entitled  to  a  hearing 
by  the  Court.  Against  tliis  decree  the  Plaintiff  ap- 
pealed to  the  Sadder  Detoanny  Adatvlut,  and  that 
Court,  after  hearing  the.  appeal  on  the  31st  of  De- 
cember 1831,  decided,  first,  that  the  villages  in  dispute 
had  been  proved  to  have  been  the  property  of  Saleha 
Khanum^  and  that  the  Plaintiff,  as  her  Daughter,  was 
entitled  to  one-half  as  her  inheritance ;  and,  secondly, 
that  although  as  to  some  of  the  villages  the  claim  of 
the  Plaintiff  had  been  barred  by  lapse  of  time,  that  as 
to  the  rest,  her  remedy  had  not  been  taken  away  by 
the  Eegulations  relied  on. 

The  Court,  therefore,  modified  tho  decision  of  the 
Provincial  Court,  b^/  aifirming  its  decree  as  to  a  part  of 
the  estate,  and  decreeing  to  the  Plaintiii  the  remain- 
der, and  apportioning  the  costs  between  the  parties. 

The  present  Appellants,  who  had  defended   the  suit 

VOL.    III.  B 
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1841-2.       below  as  Piirohasors,  were  dissatisfied  with  the  decisioii 
Sheikh      of  the  Sudder  Dcwannj/  Adcmlut,  and  appealed  to  the 
Ind  othors    ^^^^^^  ^^  Couiicil  agaiust  that  pai-t  of   the  decree  that 
t'-         aihrnied  the  Phiintiif' s  riglit  to  recover  a  portion  of 
KooTBY      the  property  claimed  by  her.    And  Ilcr  Majesty  having 
Begum.      \)qqxi  pleased  to  refer  such  appeal  to  the  Judicial  Com^ 
mittee,  the  case  was  argued  before  Lord  Brougharriy 
Lord  Camphelly  the  Judge  of  the  Admiralty  Court,  and 
myself,  when  on  the  part  of   the  Appellants  it  was 
insisted,  that  vrhatever  might  have  been  the  original 
title  of  the  Plaintifi  below,  that  her  right  to  recover 
any  part  of  the  property  had  been  altogether  barred 
by  the  lapse  of  time,  and  that  the  decree  of  the  Pro- 
vincial Court  ought  to  have    been    wholly  affirmed. 
Their  Lordships  acquiesce  in  this  conclusion,  and  are 
of  opinion  that  the  decision  of  the  Provincial  Court 
was  right,  and  that  the  .decree  of  the  Sudder  Dewanny 
Adaivlut  modifying  it  is  wl'ong. 

In  order  to  elxplain  the  ground  upon  which  their 
Lordships  have  founded  theil*  opinioUj  it  will  be  neces- 
sary to  refer  more  particularly  to  the  facts  established 
by  the  evidence,  and  to  the  language  of  the  Eegulations 
upon  which  the  question  arises. 

It  appeared  by  the  evidence  that  Saleha  ^hanum  was 
the  Wife  of  the  Nawah  Eneyet  Khan  Rasikh^  and  that 
they  had  three  children,  two  Sons  and  one  Daughter, 
it  is  clearly  proved  by  the  admissions  of  those  under 
whom  the  Appellants  claim  as  Purchasers,  as  well 
as  by  other  evidence,  that  the  mahal  in  question 
was  the  property  of  SaUha  Khanuniy  and  that  she 
having  survived  her  Husband,  held  possession  of  it 
until  her  death  in  1801.  The  two  Sons  died  in  their 
Mother's  lifetime.  The  Daughter,  the  present  Ee- 
spondent,  and  the  Plaintij^  below,  was  living  with  her 
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Mother  at  Paniput  at  the  time  of  their  Mother's  death. 
The  eldest  son,  Rzud  Oollah  Khan^  had  died'  without 
issue.  Hafiz  Oollah  KJian^  the  second  Son,  had  died 
only  a  few  months  before  his  Mother,  and  had,  down 
to  the  time  of  his  death,  managed  the  estate  for  his 
Mother.  He  left  three  children,  two  Sons  and  one 
Daughter.  Under  these  circumstances,  by  the  Zvla- 
homedan  law  of  inheritance,  the  Plaintiff  below 
became  entitled  to  one-half  of  her  Mother's  property, 
and  the  other  half  would  descend  to  the  children  of 
her  Brother  Hafiz. 

These  children  were  Kidh  Ali  KhaUj  Amin  Oollah 
KhaUj  and  Mussitmat  Gusety  Begum.  Upon  the  death, 
however,  of  Saleha  Khartum  in  1801,  Kidh  Ali  Khan 
and  Amin  Oollah  Khan  took  possession  of  the  whole  of 
the  estate,  and  dealt  with  it  as  if  it  were  entirely  their 
own ;  and  until  the  year  1812  neither  their  Aunt  nor 
their  Sister  preferred  any  claim  to  any  part  of  the 
inheritance. 

On  the  4th  of  March  in  the  year  1812,  Mussumat 
Gusety  Begum ,  the  Sister,,  instituted  proceedings  in  the 
Patna  Provincial  Court  against  her  two  Brothers,  to 
recover  a  fifth  share  of  the  mahal ;  and  by  the  decree 
of  that  Court,  which  was  afterwards,  in  the  year  1818, 
confirmed  upon  appeal  by  the  Sadder  Dewanny  Adaw- 
lutj  she  recovered  one-fifth  of  the  whole  estate  as  her 
share  of  the  inheritance  from  Saleha  Khanum.  It  is  to 
be  observed,,  that  the  claim  of  the  Sister  and  the  resist- 
ance on  the  part  of  the  Brothers  proceeded  on  the 
assumption  that  the  whole  inheritance  had  descended 
from  Saleha  Khanum  to  the  children  of  Hafi^  Oollah 
Khan,  and  that  no  allusion  was  made  in  the  course  of 
the  suit  to  any  claim  of  their  Auntj  the  present  Ee- 
gpondent,  although  her  name  is  stated  to  have  been 


1841-2. 

Sheikh 

Imdad  Ali 

and  others 

v,\ 

MuSbUMAT 
KOOTBY 

Bequm. 


12  CASKS    IN    THE    I'UIVY  (:Oi:Xf:jL 

1841-2.  rprrlstcrccl  ill  tlie  Collector's  Office.     Tt  uppeared  that 

8in;iKH  long  prior  to  the  coinmoiiccment  of  this  suit,  namely, 

^^dotboi^'  in  the  year  1801,  Knlb  AH  Khan  had  settled  one-half 

,,    ^'  of  the  property  which  he  claimed  as  his  share  in)on 

AltTSSUMAT  X        J.  ^  1 

KooTBY  his  Wife,  Beejy  Becjimi ;  and  Amin  'Oollali  Khan  had  in 
EGUM.  1305  transferred  his  share  to  his  vSon,  A7Jm  Oollah 
Khan;  hut  neither  of  these  transfers  appear  to  have 
been  acted  upon  further  than  by  having  the  names 
recorded  in  the  Collector's  Office,  and  the  two  Brothers 
had  continued  to  deal  with  the  propeity  as  their  own  ; 
for  in  the  year  1807,  Kulh  All  Khan ^  acting  for  himself 
and  his  Brother,  sold  a  part  of  the  estate  to  Baboo 
By  snath  Sahoc^  and  although  in  the  years  1813,  1814, 
Beeju  Begum  assumed  the  power  of  selling  portions  of 
the  estate,  there  is  no  evidence  that  Azini  Oollah  Khan 
ever  acted  as  Owner  of  any  part  of  the  estate  under 
the  alleged  transfer  to  him  ;  but,  on  the  contrary,  Amin 
Oollah  Khan^  his  Father,  continued  to  dispose  of  the 
estate  as  if  no  such  transfer  had  been  made,  and  the 
Appellants  at  the  trial  below  rested  their  claim  entirely 
upon  purchasers  made  from  BeeJu  Begum  and  Amin 
Oollah  Khan. 

The  dates  of  those  sales,  as  proved  in  the  progress  of 
the  suit,  were  in  the  years  1813,  1814,  within  twelve 
years  from  the  commencement  of  the  Eespondent's 
suit,  and  these  dates  formed  the  foundation  of  the 
decree  of  the  S  udder  A  da  whit ^  which  decided,  that 
the  Plaintiff's  remedy  had  been  barred  as  to  Mohi-ood- 
deen,  sold  by  Kulb  AH  Khan  in  1807 — more  than 
twelve  years  before  the  commencement  of  the  suit,  but 
was  not  barred  as  to  the  residue,  which  did  not  appear 
by  the  evidence  to  have  been  sold  before  the  year 
1813  and  1814. 

After  the  decree  had  been  pronounced,  the  Appel- 
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lants  petitioned  to  have  the  cause  heard  again,  and  to 
be  allowed  to  put  in  evidence  other  Deeds,  to  prove, 
that  as  to  another  portion  of  the  estate,  the  remedy  of 
the  Plaintiff  had  been  barred  by  a  sale  beyond  the 
twelve  years,  namely,  in  1812,  to  Boorham  All  K/ianj, 
from  whom  the  Appellants  purchased  that  portion  in 
1824.  The  Court,  however,  refused,  and  we  think 
properly,  to  re- open  the  case,  for  the  purpose  of  ad- 
mitting evidence  which  ought  to  have  been  produced 
in  the  fii*st  instance,  and  there  is  no  appeal  from 
that  refusal :  the  question,  therefore,  for  decision  is^ 
whether,  under  the  circumstances  of  the  case,  the 
remedy  of  the  Plaintiff'  had  been  barred  by  the  adverse 
possession  of  Kulb  All  Khan  and  Amin  Oolla  Khan^ 
from  the  year  1800  to  1825. 

The  answer  to  this  question  depends  upon  the 
construction  of  the  Bengal  Eegulations,  namely, 
Eeg.  III.  of  1793,  s.  14,  and  Eeg.  II.  of  1805,  s.  3. 
By  Eeg.  III.,  s.  14,  the  Zillah  and  City  Courts  are 
prohibited  hearing,  trying,  or  determining  the  merits 
of  any  suit  whatever,  against  any  peraon  or  per- 
sons, if  the  cause  of  action  shall  have  arisen  twelve 
years  before  any  suit  shall  have  been  commenced  on 
account  of  it ;  unless  the  Complainant  can  show  by 
clear  and  positive  proof  that  he '  had  demanded  the 
money  or  matter  in  question,  and  that  the  Defendant 
had  admitted  the  truth  of  the  demand,  or  promised  to 
pay  the  money ;  or  that  he  had  directly  preferred  his 
claim  within  that  period,  for  the  mattei^  in  dispute,  to 
a  Court  of  competent  jurisdiction,  to  try  the  demand, 
and  shall  assign  satisfactory  reasons  to  the  Court  why 
he  did  not  proceed  in  the  suit ;  or  shall  prove  that 
either  from  minority  or  other  good  and  sufficient  cause 
he  had  been  precluded  from  obtaining  redress. 
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« 

1841-2.  Now,  in  tliis  case,  the  PlaiutifT's  cause  of  action  arose 

SnKiKii      twenty-five  years   before  the    eoinmencement  of    the 
\^/i'\^fi™    suit,  and  no  other  suit  was  ever  instituted  by  her  on 
»••  account  of  it.     Her  claim,  therefore,  is  clearly  barred, 

Koo THY  unless  she  can  b}'  proot  bring  herscli  withm  one  or  the 
Bkgum.  exceptions.  The  only  exception  under  this  Regulation, 
from  which  any  protection  has  been  claimed,  is  the 
last,  namely,  that  she  has  been  precluded  from  obtain- 
ing redress  by  a  good  and  suffi.cient  cause ;  and  the 
cause  relied  on,  is  the  distance  of  her  residence  from 
the  estates  in  dispute,  and  from  the  Tribunal  before 
which  alone  she  could  have  preferred  her  claim.  It 
appears  by  the  evidence  that  the  Plainti:ff  lived  at 
Panijmt^  several  hundred  miles  from  Fatna ;  but  as 
the  distance  in  1800  could  have  afforded  no  greater 
impediment  to  the  appointment  of  a  Mookhtar  to  en- 
force her  rights,  then  it  did  in  1825,  the  only  way  in 
which  it  can  be  said  to  have  precluded  her  from  obtain- 
ing redress,  would  be,  by  keeping  her  in  ignorance  of 
the  manner  in  which  her  rights  had  been  usurped  by 
her  Nephews  ;  but  it  must  be  remembered  that  her 
Mother  died  at  Panvputy  and  that  her  right  to  one  half 
of  the  estate  devolved  upon  her  immediately  upon  her 
Mother's  death,  and  that  her  not  receiving  any  remit- 
tances on  account  of  the  estate  must  have  afforded 
sufficient  notice  to  her,  that  some  one  must  be  usurp- 
ing her  rights,  and  this  not  for  one  or  two  years  only, 
but  for  a  series  of  more  than  twenty  years,  during 
which  time  she  appears  to  have  made  no  inquiry,  nor 
to  have  instituted  any  proceedings  to  assert  her  claim, 
but  permitted  her  Nephews  to  hold  themselves  out  to 
the  world  as  the  sole  Owners  of  the  estate. 

When,  therefore,  the  question  arises  between  the 
Purchasers  of  an  estate  from  persons  who  had   been 
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thus  permitted  to  hold  themselves  out  to  the  world  for 
more  than  twelve  years  before  the  purchase,  and  an 
Owner,  by  whose  neglect  they  had  thus  been  enabled 
to  assume  the  character  of  proprietors,  the  Court 
ought  to  have  some  other  facts  than  mere  distant  resi* 
dence,  to  make  out  the  proof  of  some  good  and  suffi- 
cient cause  that  had  precluded  an  earlier  assertion  of 
a  right  that  must  have  been  well  known  to  the  claim- 
ant from  the  beginning.  The  Appellants  had  every 
reason  to  assume  that  the  two  J^fephews  v/ere  the 
Owners,  not  only  from  their  long  and  undisputed  pos- 
session, but  also  from  the  circumstance,  that  when  a 
claim  to  some  share  was,  in  the  year  1812,  asserted  by 
the  Sister,  no  suggestion  of  the  Plaintiff's  claim  was 
interposed  by  her  or  on  her  behalf. 

Let  us  then  see  whether  there  is  anything  in  the 
Eegulations  of  1805,  that  open  to  the  Plaintiff  the 
doors  of  the  Zillali  Court,  which  the  Eegulations  of 
1793  had  closed. 

By  Peg.  II.  of  1805,  s.  3,  it  is  declared  that  the 
limitation  of  twelve  years,  fixed  by  the  Eegulation  of 
1793,  '^  shall  also  not  be  considered  applicable  to  any 
private  claims  of  right  to  larlj,  houses,  or  other  per- 
manent immoveable  property,  if  the  person  or  persons 
in  possession  of  such  property,  when  ^issb  claim  of  right 
thereto  may  be  preferred  in  a  competent  Court  of 
Judicature,  shall  have  acquired  possession  thereof  by 
violence,  fraud,  or  by  any  other  unjust,  dishonest  means 
whatever ;  or  if  such  property  shall  have  been  so  ac- 
quired by  any  other  person  or  persons  from  whom  the 
actual  Occupant  or  Occupants  may  have  derived  his  or 
their  title,  and  shall  not  have  been  subsequently  held 
under  a  just  and  honest  title  (such  as  inheritance,  pur- 
chase, fair  donation,  or  any  other  fair  title,  believed  to 
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isn-2.      liave  ooiivovcmI  a  ri,i>lit  of  possession  and  proport)^), 
SnEiKir      during  ji  jx'riod  of  twcdvc  years,  antecedent  to  the  time 
Viid  o'thors'    of   preferring  a  claim  of  right  thereto,  in  a  competent 
«'•  Court:   pi'ovided  that  such  viohnit,   iraudulcnt,  unjust 

KooTHY  <^r  dislionest  acquisition,  he  estahlished  to  the  satisfac- 
Begum.  ^j^^j^  ^j^  rj^^  Court  in  which  tlic^  chaim  may  be  preferred  ; 
or  if  tlie  suit  be  appeaUible  to  the  satisfaction  of  the 
proper  Court  of  appeal."  And  by  the  3rd  clause  of  the 
same  section,  after  proliibiting  the  Courts  from  taking 
judicial  cogni;?ance  of  any  suit  preferred  after  sixty 
years'  non-prosecution,  the  Ecgulation  proceeds  to  de- 
clare, that  ''  although  the  property  claimed  may  have 
been  acquired  by  an  insufficient  title  within  the  period 
of  sixty  yearS)  if  the  property  so  acquired  shall  have- 
descended  by  inheritance  to  the  person  in  possession, 
when  the  claim  is  preferred,  or  if  such  person  shall 
have  obtained  jiLst  and  honest  possession  thereof  by 
purchase,  fair  donation,  or  by  any  other  title  be- 
lieved to  be  just  and  valid,  and  not  appearing  to  be  in 
any  respect  collusive,  for  the  purpose  of  depriving 
Plaintiff  of  his  right,  and  either  such  Occupant  him- 
self, or  any  other  person  in  his  behalf,  or  from  whom 
the  property  may  have  been  obtained  under  any  of  the 
titles  aforesaid,  or  the  whole  in  succession  shall  have 
held  quiet  and  unmolested  possession  under  a  title 
believed  to  be  just  and  valid  during  a  period  of  twelve 
years  antecedent  to  the  claim  thereto  being  preferred 
in  a  competent  Court,  the  provisions  made  in  the  1st 
and  2nd  clause  of  that  section  shall  not  be  considered 
applicable  to  any  private  claims  to  property  so  circum- 
stanced, which  are,  therefore,  to  be  deemed  inadmissible 
as  heretofore  after  twelve  years  from  the  origin  of  the 
cause  of  action,  unless  the  same  be  cognizable  under 
the  exceptions  and  provisions  already  in  force." 


Begum. 
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Under  this  Ecgiilation  the  Plaintiff  contends,  that     1841-2. 
although  her  claim  was  not  preferred  to  any  conipc-      Sheikh 
tent  Court  till  more  than  twelve  years  after  her  cause   ^nd^^^thtrs^ 
of  action  had  arisen,  yet  that  as  her  Nephews  had  ac-  ^^• 

quired  possession  of  the  property  by  unjust  and  dis-  Kootby 
honest  means,  and  as  the  purchase  by  the  Appellants, 
however  fair  and  just,  had  been  made  within  twelve 
years,  neither  they  nor  any  person  under  whom  they 
claimed,  had,  during  a  period  of*  twelve  years,  ante- 
cedent to  the  time  of  preferring  her  claim,  held  under 
any  fair  title  believed  to  have  conveyed  a  right  of  pos- 
session and  property,  and,  therefore,  that  the  prohibi- 
tion contained  in  the  Eeg.  III.  of  1793,  s.  11,  was 
not  applicable  to  her  case. 

In  considering  the  provisions  above  referred  to,  it 
must  be  kept  in  mind  that  one,  the  main  object  of 
these  laws  of  limitation,  is  to  protect  an  honest  Pur- 
chaser from  the  consequences  of  an  Owner's  neglect  to 
assert  his  rights,  and  thus  giving  to  a  usurper  the 
semblance  of  a  title  which  he  did  not  really  possess, 
and  that  by  the  express  words  of  the  Eegulation,  the 
proof  of  the  fraudulent,  unjust,  or  dishonest  acquisi- 
tion is  thrown  upon  the  Plaintiff.  It  is  necessary, 
therefore,  to  ascertain  what  is  meant  by  an  unjust  or 
dishonest  acquisition  :  it  is  obvious  from  the  3rd  clause 
of  the  section,  that  it  is  not  intended  to  include  every 
acquisition  without  a  just  title ;  for  by  that  clause,  ac- 
quisitions are  protected  that  have  been  obtained  by 
any  title  believed  to  be  just  and  valid,  though  in  reality 
insufficient.  It  must  be  necessary,  therefore,  for  a 
Plaintiff,  in  the  first  place,  to  show  that  the  person 
imder  whom  an  occupant,  by  just  title,  acquired  within 
the  twelve  years,  derives  his  title,  had  acquired  his 
possession  by  a  title  which  he  did  not  at  the  time 
believe  to  be  just  and  valid, 

VOL.    III.  c 


Ukolm. 


IS  CASKS  IX  TTfF  T''RTVT  rarxriL 

isn-i:.  Tlio  riaiiitiiY  in   lliis   case  contends,    that  os  Iier 

SiikTkii      Kepliews  must  have  known  that  one-half  of  tlic    inlie- 

iMDAi)  Ali    j,||^j^jj^(>(^,  I)elonc:o(l  to  her,  and  as  tlic^y  must  have  known 

una  others  *^  ^  '         ^  *^ 

V.  tliat  she  was  still  alive,  their  assumption  of  tlie  entirt? 

Koothy  property  was  a  dishonest  acquisition,  and  could  not 
have  been  claimed  by  them  under  any  title  which  they 
believed  at  the  time  to  be  just  and  valid.  It  cannot 
be  denied  that  there  arc  many  circumstances  leading 
to  a  strong  suspicion  that  this  was  the  case,  and  the 
Slid  tier  Adaivliit  appears  so  to  have  considered  it. 

But  strong  as  the  grounds  of  suspicion  undoubtedly 
are,  their  Lordships  do  not  consider  the  facts  proved  a» 
sufficiently  establishing,  to  their  satisfaction^  that  the 
Ke^^hcws  knew  that  they  had  no  right  to  the  whole 
estate..  They  may  have  originally  taken  possession 
under  the  belief  that  their  Father  Hafiz  had  acquired 
a  title  to  the  property  of  which  he  had  been  in  pos- 
session up  to  his  death.  They  may  have  been  igno- 
rant of  the  existence  of  their  Aunt^  or  of  her  title  ta 
any  share  of  the  property. 

There  is  no  evidence  of  their  being  aware  of  either : 
that  they  were  so,  could  only  be  matter  of  conjecture  \ 
but  fraud  and  dishonesty  are  not  to  be  assumed  upon 
conjecture,  however  probable. 

But  to  avoid  the  effect  of  the  lapse  of  time,  the 
Plaintiff  must  establish  the  existence  of  conscious  in- 
justice by  proof.  Their  Lordships  think  this  has  not 
been  done,  and,  therefore,  they  will  advise  Her  Majesty 
to  reverse  the  decree  of  the  Sudder  Deioanny  Adaiulut 
and  affirm  the  decree  of  the  Provincial  Court,  con- 
demning the  Kespondent  in  costs,  in  both  the  Courts 
below ;  but  their  Lordships  are  of  opinion  that  each 
party  should  bear  their  own  costs  of  the  appeal  to* 
Her  Majesty  in  CounciL 
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The  Bank  of  Bengal       -      >       -     Appdlanls ; 

AND 

K\.DAKissEN  MiTTER  -         -       -       -     IicsjmndcnL* 

Oil  appeal  from  the  Equity  side  of  the  Siqjreine  Coiiri 

of  Bengal. 

X_  HIS  was  an  appeal  from  a  decree  in  a  ca^sc  insti-        I812. 

tuted  by  the  Respondent  against  the  Appellants  and  yirdrerTfive 

others,  to  restrain  the  Appellants  from  proceeding  to  J^^."|  ^^if^J^e^ 

enforce  the  payment  of  certain  Bills  of  Exchange  drawn  d^^^on  &  Co., 

by  the  Eespondent  on,  and   accepted  by,  the  firm  of  thesamefand 

Fergiisson  &  Co.,  and  discounted  on   their  behalf  by  (^oT^^n^g^^^' 

the  Appellants,  the  Bank  of  Bengal,  tho  Bank  of 

Bengal,    and 
*  Present : — Lord  Brougham,  Mr.  Baron  Parke,  Vice -Chancellor   ^"^   .^^  ??®" 

Knight  Bruce,  and  The  Bight  Hon.  Dr.  Lushington.  procured  their 

Privy  Councillors  : — Assessors — Sir  Edward  Hyde  East,  Bart.,    renewal. ^r- 

and  Sir  Alexander  Johnston,  Knt.  subsequently  * 

drew  three 
Bills  on  the  Bank  of  Bengal ;  and,  for  securing,  as  well  the  repajTnent  of 
the  principal  sum  due  on  theseBills  and  interest,  as  of  all  and  every  sum. 
or  sums  which  the  Bank  had  already  advanced  or  should  advance  on  ac- 
count of  the  Drawei^,  deposited  as  coUatci-al  securities  various  quantities 
of  Chili  copper  of  a  larger  amount  in  value  than  the  advances  then  made. 
By  a  condition  in  these  Bills,  the  Bank  were  authorized,  in  default  of 
payment  within  the  time  stipulated,  to  dispose  of  the  copper  by  public 
or  private  sale,  and  to  reimburse  themselves  the  principal  and  interest 
due  thereon.     Shortly  afterwards,  Fergusson  &  Co.  fiiikxh  and  Assignees 
of  their  estate  and  effects  were  appointed  under  thelndian  Insolvent  Act, 
On  presentation  to  A.  of  the  first  of  the  renewed  Bills,  he  served  notice 
on  the  Bank  not  to  part  with  the  securities  so  deposited  with  them,  al- 
leging that  the  Bills  drawn  and  renewed  by  him,  were  accommodation 
Bills,  for  which  he  had  not  received  any  consideration,  and  were  renewed 
on  the  faith  of  the  securities  being  applicable  to  their  discharge.     The 
Assignees  oi  Fergusson  &  Co.  redeemed  the  copper  by  payinj;  to  the  l^ank 
the  amount  of  the  principal  and  interest  due  upon  the  Bills  drawn  by 
Fergusson  &  Co.     All  the  Bills  drawn  by  J .  were  dishonoured,  and  Ihe 
BaTik  ol'  lUmgal  brou;j:ht  an  fiction  a;i:ainst  A.  for  their  amount.     On  a 
Bill  iiled  by  A.,  the  Bank  "were  restrained  by  Id  junction  from  proceed- 
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1842.  Ill  183^^  [lie  Appellants  luiving  agreed  to  discount 

The  Bank  OF  ]^ills    to  tlio   amount   of   S.  11.  450,000    on    account 

EMJAL      ^£  'Fcrc/ussou  k  (^o.,   five  ]3ills  were  drawn   by  the 

rvAi)AKKS8EM  Ecspondcnt,  on  behalf  of  that  firm,  upon  one  Durpo- 

naram  Ganr/oolfj^  a  Sircar  or  manager  in  tlieir  employ, 

by  whom  they  were  indorsed,  and  accepted  by  the 

Appellants. 

The  Bills  were  severally  made  payable  three  months 
after  date,  in  accordance  with  the  provisions  of  sec- 
tion 15  of  the  Charter  of  Incorporation  of  the  Bank 
of  Bengal^  which  prohibits  the  Bank  from  discounting 
any  negotiable  securities  that  have  a  longer  period  to 
run. 

These  Bills  being,  as  it  was  alleged,  merely  accom- 
modation Bills  for  the  firm  of  FergusBon  &  Co.,  and 
drawn  by  the  Eespondent,  upon  an  understanding 
with  them,  that  he  should  run  no  risk  on  their  ac- 
count, were,  with  one  exception,  never  paid,  but  from 
time  to  time,  and  as  they  became  due,  were  renewed 
,  by  the  Eespondent,  other  Bills  being   substituted  in 

their  stead,  the  five  last  of  which  bore  date  respectively 

the  2nd,  6th,  and  28th  days  of  September^  1833,  and 
were  collectively  for   the    some    of   S.   E.   400,000 ; 

S.  E.  50,000  having  been  paid  on  their  account. 

Besides  the  Bills  thus  drawn  and  renewed  by  the 

Eespondent,  the  Bank  of  Bengal  were  in  possession  of 

three  Bills  of  the  same  dates  drawn  by  Fergiisson  k  Co. 

in  their  own  names,  and  accepted  by  the  Appellants^ 

ing  witli  the  action  at  law.  Held  on  appeal  by  the  JudicialCommittee, 
discharging  the  Injunction  and  reversing  the  Decree  of  the  Supreme 
Court,  that,  under  the  circumstances,  the  redemj^tion  of  the  securities 
was  a  sale  vrithin  the  meaning  of  the  condition  contained  in  thedei^osit 
Bills,  and  that  such  sale  was  not  a  release  to  A,  as  surety  for  the 
previous  Bills,  the  condition  not  being  that  the  copper  or  the  proceeds 
thereof  should  be  applied  preferentially  or  pari  passu,  with  the  other 
debts,  but  simply  in  reimbursement  to  the  Bank,  of  the  principal  and 
interest  due  upon  the  Bills. 
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togetlicr  with  a  quantity  of  copper,  deposited  as  colla-       ^j^ 
teral  security  for  the  payment  thereof.  ^  ^''^^^1'^ 

Each  of  these  Bills  was  similar  in  form,  varying  only  ^. 

in  the  amount  and  value  of  the  collateral  security.  ^X^'i^r^ 
The  first,    dated  the  2nd   Scptemher^   183.^,   was  as 
follows : — 

"Bank  of  Bengal^  2nd  September,  1833. 
"  Three  months  after  date  w^e  promise  to  pay  to 
"  Georr/e  Haley,  Treasurer  of  the  Bank  of  Ben(/al,  on 
''  account  of  the  said  Bank,  the  sum  of  sicca  rupees 
''  (245,600)  two  hundred  and  forty-five  thousand  and 
"  six  hundred,  with  interest  at  the  rate  of  four  (4) 
"  rupees  (4)  four  per  cent,   per  annum,   and  for  se- 
"  curing  the  repayment  as  well  of  the  said  principal 
"  sum,  and  interest,  at  the  rate  aforesaid,  as  of  all  and 
"  every  sum  or  sums  which  the  said  Bank  of  Bengal, 
"  or  the  Treasurer  of  the  Bank  for  the  time  "being,  or 
"  any  other  person  or  persons  on  account  of  the  said 
"  Bank,  have  already  advanced  or  paid,  or  have  en- 
"  gaged  to  advance  or  pay,   or  shall  or   may  at  any 
"  time  or  times  hereafter  advance  or  pay,   or  become 
"  engaged  to  advance  or  pay  to,  or  on  our  account,  or 
"  to  or  on  account  of  us,   or  any    or   either  of  our 
"executors  or  administrators,  or  representatives,   or 
"  any  or  either  of  them  together^  with  interest  for  the 
"  same  sum  or  sums  of  money  respectively  at  the  rate 
"  of  twelve  per  cent,  per  annum:  we,   the  said  Fer- 
'^  gusson  &  Co.,  have  deposited  in  the  said  Bank,  as 
"  collateral  security,  (7/iz7/ copper,  l^,^^^maimds{a),  at 
"  30  current  rupees,  valued  of  sicca  rupees    (327,500) 
"  three  hundred  and  twenty-seven  thousand  and  five 
"  hundred  :  and  in  default  of  payment  at  the  period 

{a)  A  measure  of  weight  amounting  in  Bcpfjal  to  about  80  lbs> 
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isu.  <' above  imiilioiKMl,  wc,  Iho  said  Fcrr/usson  k  Co., 
ThkMankof  ^'  liorel)v  juilhorizo  tho  Treasurer  of  the  said  15ank  for 
j{LX(iAL  u  j.|^^^  ^^jj^^  being,  absolutely  to  sell  or  dispose  of  the 
i:ai>akissi:x  ii  v^^itl  Chill  co])i)er  for  the  reiinbursemeiit  to  the  said 
^'  J5ank,  as  well  of  the  said  priuoi})a.l  and  interest  ut 
'^  the  rate  aforesaid,  as  of  all  and  every  such  other 
^'  sum  or  sums  of  money,  togetlier  with  interest  as 
''  aforesaid,  on  or  before  the  expiration  of  the  said 
^'  period,  by  public  or  private  sale,  the  said  Ti-easurer 
^'  rendering  to  us,  the  said  Fergus-son  k  C^o.,  any 
^'  surplus  which  may  be  forthcoming  from  such  sale, 
^'  and  we  being  bound  to  make  good  to  him  whatever 
^'  deficiency  there  may  bo  below  the  amount  of  the 
''  said  principal  sum  and  interest  as  aforesaid,  and  tho 
^'  sale  price  of  the  said  Chill  copper  to  be  made  on 
*'  the  price  to  be  calculated  at  the  premium  or  dis- 
^^  count  of  the  Chili  copper  on  the  day  on  which  the 
^' said  C^i7/ copper  shall  be  so  sold;  but  if  the  said 
^'  Treasurer  shall  not  proceed  to  sell  or  dispose  of  the 
^^  said  Chili  copper  at  such  period,  we,  the  said  Fer- 
^' giisson  k  Co.,  shall  and  will  pay  and  allow  to  the 
^'  said  Bank  of  Bengal^  interest  at  and  after  the  rate  of 
^^  twelve  per  cent.  j)er  annum  on  the  said  sum,  and 
^'  on  all  and  every  such  other  sums  as  aforesaid,  up  to 
''  the  day  on  which  the  said  sum  shall  be  paid  ofi:  and 
^'  liquidated,  or  up  to  the  day  on  which  the  said 
'^  Treasurer  of  the  said  Bank  of  Bengal  shall,  in  pur- 
''"  suance  of  the  power  hereinbefore  contained,  sell  and 
^'  dispose  of  the  said  copper  so  deposited  as  aforesaid, 
**  as  the  case  may  happen. 

(Signed)  ''  Fcrgusson  k  Co." 

Witness,  Iladananth  Base. 


ox  Arrr.Ar  from  tijt.  f.ast  ixdte.s.  2:] 

The  second  Bill)  wliicli  bore  date  the  Gth  of  Sep-      ^^^^ 
lemher^  1833,  was  for  the  sum  of  S.   E.   73,700,  for  TheJiJankop 
which  eleven  slabs  of  copper,  weighing  3,000  maimds         \ 
and  upwards,  of  the  value  of  S.   E.   98,276,  wei-e  de-  l^\^;^^^^f  ^^ 
posited  in  like  manner  as  collateral  sccunty  :  and  the 
third  Bill,    dated  the  28th  of  Sepiemher,  1833,  was  for 
the  sum  of  S.    E.    35,400,   for  which   560   slabs   of 
copper  weighing  1,500  maiinds  and  upwards,   of  the 
value  of  S.  E.   47,200,  were    deposited  as  collateral 
security. 

It  was  alleged  and  insisted  by  the  Eespondent, 
that  he  was  induced  to  execute  the  renewed  Bills  of 
the  2nd,  6th,  and  28th  of  Sepiemher  in  consequence  of 
the  deposits  of  copper  so  made  by  Fergusson  &  Co, 
with  the  Bank  of  Bengal. 

In  the  month  of  Octoher^  1833,  Fergusson  &  Co, 
received  from  the  Bank  of  Bengal  a  further  loan 
of  S.  E.  490,000,  the  repayment  whereof  was  se- 
cured by  a  Promissory  !N'ote,  similar  in  form,  for  the 
amount,  and  a  mortgage  or  pledge  of  ?>^t)^()  maimds  of 
indigo,  the  property  of  the  firm,  which  Avas  then  of 
the  value  of  S.  E.  800,000,  or  thereabouts. 

On  the  26th  of  November^  1833,  Fergusson  k  Co, 
presented  their  petition  under  the  Act  for  the  relief 
of  Insolvent  Debtors  in  the  East  Indies^  9th  Geo.  lY., 
c.  73,  and  were  adjudged  and  declared  insolvent,  and 
Assignees  appointed  of  their  estate  and  effects. 

The  first  of  the  renewed  Bills  drawn  by  the  Ee- 
spondent  having  become  due,  and  having  been  dis* 
honoured  by  the  acceptors,  the  Bank  of  Bengal 
caused  the  same  to  be  presented,  on  the  10th  of  De- 
cemher^  1833,  to  the  Eespondent  for  payment,  which 
was  refused,  and  on  the  27  th  of  the  same  month  the 
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1842.  following  notice  was  served  by  his  Attorney  on  lilfi 

ThkBankof  behcilf  upon  the  Secretary  of  the  ]3auk  : — 

Bkxo.vl  ii  ^^y^^  r^y^    instructed    by  RadaJcmen   M liter ^    the 

Hadakissen  drawer  of  several  ^N^otes  or  Bills,  accepted  by  Messrs. 

All  TTl'*  T* 

Fcrr/usson  k  C^^o.,  and  payable  to  the  Bank  of  Bengal^ 
to  give  notice,  that  if  you  part  wdth  or  pay  over  to 
the  Assignees  of  the  said  late  firm  of  Messrs.  Fcr- 
gusson  k  Co.  any  security  or  securities,  and  sum  or 
sums  of  money  which  may  be  realized  upon  any 
such  security  or  securities  wiiich  the  Bank  of  Bengdl 
holds  of  the  said  late  firm  as  deposits  and  pledges 
for  loans  made  by  the  said  Bank  to  the  said  late 
firm  on  the  said  several  Xotes  or  Bills^  you  and  the 
Bank  of  Bengal  Avill  be  held  responsible  for  the  same 
to  our  Client,  as  our  Client  derived  no  benefit  from 
the  said  ^N'otes  and  Bills,  and  becam.e  a  party  to 
them  upon  the  express  understanding  that  the  whole 
of  the  said  several  securities,  so  deposited  and 
pledged  by  the  said  late  firm  with  the  said  Bank, 
were  ample  for  the  payment  of  the  said  jSTotes  and 
Bills,  and  \vere  in  the  first  instance  to  go  towards 
liquidation  thereof." 

On  the  10th  of  Fehniary^  1834,  Durponarain  Gan- 
gooly^  who  was  the  indorser  of  each  of  the  Bills  drawn 
by  the  Eespondent,  obtained  (at  the  instance,  as  it 
appeared,  of  the  Assignees  of  Fergusson  &  Co.)  from 
the  Appellants  a  loan  of  S.  E.  300,000,  upon  the 
pledge  and  deposit  of  negotiable  Paper  of  the  East 
India  Company  to  the  amount  of  S.  E.  318,200. 
This  loan  was  secured  by  the  Promissory  Xote  of 
Gangooly^  in  the  same  form  as  those  previously  drawn 
by  Fergusson  k  Co. 

Early  in  the  same  month,  the  Assignees  applied  to 
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the  Appellauts  to  redeem  the  several  parcels  of  copper        1842. 
held  by  them  as  collateral  security  for  the  Bills  drawn  TheBankof 
by  Fergmson  &  Co.  in  September,  1833;  and  after  a      ^^^^^^^^ 
short  delay,  for  the  purpose,  as  was  stated  by  the  Ap-  Kajakissen 
pellants,  of  ascertaining  whether  such  deposits  were 
applicable  for  the  general  liabilities  of  the  Insolvent 
firm,  and  also  the  amount  for  which  the  copper  could 
be  sold,  they  permitted  such  redemption,  and  delivered 
up  the  whole  of  the  copper  so  deposited   to   the  As- 
signees upon  payment  of  the  sum  of  S.  E.  366,109, 
and  a  fraction,  being  the  total  amount  of  principal  and 
interest  then  due  to  the  Appellants  upon  the   loans 
made  upon  such  specific  deposits. ; 

On  the  22nd  oi  February,  1834,  before  the  last-men- 
tioned Promissory  ^N'ote  of  the  10th  of  February,  1834, 
became  due,  tlie  Assignees  of  Fergusson  &  Co.  ap- 
plied to  the  Appellants  to  redeem  the  Company's 
Paper  deposited  by  Durponarain  Gangoolg,  alleging 
such  Paper  to  have  been  part  of  the  assets  of  Fergus- 
son  &  Co.,  and  consequently  vested  in  them,  and  that 
Gangooly  acted  in  the  matter  merely  as  their  Agent, 
and  w^as  himself  a  person  of  no  property  or  substance. 
The  Appellants  upon  these  representations  permitted 
the  redemption  by  the  Assignees,  and  delivered  over 
the  Company's  Paper  on  the  receipt  of  S.  E.  300,000, 
with  interest ;  and  in  the  follov/ing  month  the  Ap- 
pellants permitted  the  Assignees  of  Fergusson  k  Co. 
to  redeem  the  maunds  of  indigo,  upon  payment  by 
them  of  the  sum  due  on  the  Promissory  Note  of 
October,  1833. 

At  the  time  of  the  failure  of  the  firm  of  Fergusson  & 
Co.,  there  was  one  share  in  the  Bank  of  Bengal  held 
by  that  firm,  but  registered  in  the  name  of  William 
Frederick  Fergusson,   as   the   proprietor  thereof,  and 

VOL.  III.  D 
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J^-*^  whkh  was  then  of  the  value,  of  S.  R.  16,000,  of 
TuKl^ANKoi-  thereabouts.  After  the  failure  of  the  firm,  the  Appel* 
^^^1^^^  lauts,  according  to  the  provision  of  the  Act  for  incorpo- 
IUDAKI88EN  j-ating  the  Bank,  No.  YL  of  1839,  s.  39,  and  the  pro- 
viso  in  the  21st  section  of  the  Charter,  appropriated 
and  transferred  the  dividends  m\  the  same  share> 
amounting  altogether  to  S.  R.  GOO,  towards  and  in 
part  payment  of  the  first  of  the  five  discounted  Bills 
drawn  by  the  Eespondent^  in  the  hands  of  the  Appel- 
lants at  the  time  of  such  failure,  and  in  further  reduc- 
tion of  the  liability  of  the  Respondent  thereon.  On  the 
12th  of  August,  1833,  the  Appellants  commenced  an 
action  of  assumpsit  on  the  plea  side  of  the  Supreme 
Court  against  the  Eespondent,  for  the  purpose  of  re- 
covering the  balance  due  on  the  five  Bills  drawn  by  him 
and  discounted  by  the  Bank  as  above  stated. 

In  consequence  of  these  proceedings,  the  Eespondent, 
on  the  8th  of  November,  1834,  filed  a  Bill  in  the  Equity 
side  of  the  Supreme  Court  against  the  Appellants, 
their  Secretary^  and  the  Assignees  of  Fergus  son  &  Ca. 
The  Bill  set  forth  the  circumstances  above  stated,  and 
insisted  that  the  terms  on  which  the  Eespotident  con- 
sented to  become  the  drawer  c^'  the  Bills  in  question 
were  well  known  to  the  Appellants  ;  the  Complainant 
also  in&isted  that  the  Appellants  were  bound  to  proceed 
in  the  first  instance  against  the  Assignees  of  the  Insol- 
vent Estate ;  that  the  several  collateral  securities  held 
by  the  Bank  were  liable  as  well  for  the  debts  due  from 
the  firm  previous  to  their  deposit^  as  for  those  incurred 
at  the  time ;  and  that  the  Appellants,  by  permitting  the 
redemption  of  the  same  after  the  notice  served  on  them 
on  behalf  of  the  Eespondent,  and  without  his  assent, 
had  relieved  him  from  all  liability  in  respect  of  the 
several  Bills  of  Exchange^   or  at  least  to  the  extent 
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©f  any  surplus  value  thereof,  beyond  the  amount  for 
which   the    same   \v'ero   specifically    pledged  and   de-  The  Bank  of 
posited,    and    prayed   that    the   Appellants   and   the  v. 

Assignees,    and    all   persons^    claiming   under    them,  ^^^^^^^^ 
might   be    perpetually   restrained    from   taking    any 
further  proceedings  against  the  Eespondent  to  enforce 
payment  of  the  said  five  -Bills  whereon  such  action 
had  been  brought. 

The  Appellants  by  their  answer  admitted  the  fact? 
of  the  transactions  set  forth  in  the  Bill,  and  stated 
the  several  Bills  drawn  by  the  Eespondent  to  have 
been  successively  indorsed  to  and  discounted  by  the 
Appellants  in  the  ordinary  course  of  their  business^ 
and  denied  that  the  same  had  been  drawn  or  recovered' 
by  the  Eespondent  on  any  such  assurance  or  represen- 
tation of  the  firm  of  Fergusson  k  Co.,  or  of  the  Appel- 
lants, as  alleged  hy  him,  or  upon  the  faith  and  credit 
of  the   several  deposits   and  pledges   of  copper   and  • 
indigo,  which  they  insisted  were  only  liable  for  the 
sums  for  which  they  had  been  respectively  deposited., 
and  for  which  they  had  been  redeemed  by  the  As- 
signees:   and    they   denied    the   several   grounds   of 
equitable    relief    claimed   by    the   Eespondent,    and 
insisted  on  their  right  to  proceed  with  their  action 
at  law  for  the  recovery  of  the  balance  due  on  the 
several  Promissory  notes. 

The  Assignees  also  put  in  their  answer,  in  which 
they  admitted  the  facts  as  generally  stated  by  the 
Bill,  and  also  that,,  subsequent  to  the  redemption  of 
the  copper,  they  had  sold  the  same  at  a  profit,  but 
contended  that  the  rise  in  the  value  thereof  was  acci- 
dental and  unexpected,  and  that  at  the  time  of  re- 
demption, the  sum  for  which  the  same  was  redeemed 
was  the  full  value.     The  Defendant,  the  Secretary  of 
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1842.        tlio  Bank   of  Bcmjal^  also  put  in  liis  answer  to  the 
TheIUxkof  llospontlont's  Bill. 

Bengal  rp|^^  cause  being  at  issue,  Witnesses  wore  examined, 

Eat)aki8sen  and  the  same  came  on  for  liearincr  on  the  13th  of 
Juhj^  1838,  before  Sir  Edivard  Ryan^  Chief  Justice  of 
the  Supreme  Court,  and  Sir  Peter  Granty  who  at  the 
time  were  the  only  two  Judges  of  the  Court ;  when 
it  was  ordered  (Mr.  Justice  Grant  dissenting)  that 
the  Eespondent's  Bill  should  be  dismissed  with  costs. 

The  Eespondent  being  dissatisfied  with  this  decree, 
presented  his  petition  for,  and  obtained,  a  re-hearing 
of  the  cause  on  the  30th  of  November ^  1838,  before 
the  Judges  by  whom  it  was  originally  heard,  and  Sir 
Hemij  William  Seton,  who  had  been  appointed  one  of 
the  Judges  of  the  Court  since  the 'former  hearing. 

On  the  31st  of  January ^  1839,  the  Judges  gave 
judgment,  when  Mr.  Justice  Seton  was  of  opinion 
that  the  injunction  prayed  for  should  be  perpetual^ 
in  which  Mr.  Justice  Grant  concurred;  but  the 
Chief  Justice  adhered  to  his  former  opinion,  that 
the  Bill  should  be  dismissed  with  costs.  The  decree,, 
therefore,  was,  that  the  injunction  to  restrain  pro- 
ceedings at  law  should  be  made  perpetual,  each  party 
paying  his  own  costs,  except  the  Defendant,  the 
Secretary  of  the  Bank,  whose  c®sts  the  Eespondent 
was  directed  to  pay. 

From  this  decree  the  Appellants  appealed  to  Her 
Majesty  in  Council. 

Mr.   Griffith  Richards ^  Q.C.,  and  Mr.   Greenwood^ 
for  the  Appellants,  The  Bank  of  Bengal, 

The  allegation  that  the  Bills  drawn  by  the  Eespon- 
dent were  mere  accommodation  Bills,  and  were  drawn 
upon  the  understanding  with  Fergiisson  &  Co.  that 


ON   APPEAL  FROM   THE   EAST   INDIES.  20 

the  Ecspondent  was  not  to  be  held  liable  for  their  1842. 
amount,  is  unfounded  in  fact,  and  unsupported  by  TheJUnkof 
evidence.  The  averment  is  expressly  denied  by  the  ^^^^sal 
Appellants'  answer,  and  no  proof  is  tendered  by  the  Radakissen 
liospondent  to  support  such  allegation.  It  was  said 
indeed  in  the  Court  below,  that  the  circumstance  of 
Fer^usson  himself  being  a  Director  of  the  Bank,  and 
a  registered  holder  of  Company's  Paper,  affected  the 
Appellants  with  notice  of  the  agreement  between 
him  and  the  Eespondent ;  but  if  there  were  evidence 
of  such  an  agreement,  it  could  not  affect  the  Appel- 
lant, since  notice  to  one  of  the  members  of  a  corpo- 
ration in  his  private  character,  and  as  a  partner  of  a 
firm  not  members  of  the  corporation,  could  not  be 
held  notice  to  the  corporate  body,  who  must  neces- 
sarily all  be  strangers  to  the  private  affairs  of  their 
individual  members.  Were  such  the  law,  there 
would  be  no  limit  to  the  liabilities  of  a  corporation. 
Again,  it  was  argued  in  the  Court  below,  that  the 
Eespondent  was  a  surety,  and  on  the  ground  of  his 
having  been  released  as  such  by  the  conduct  of  the 
Appellants,  the  judgment  on  the  re- hearing  pro- 
ceeded. But  in  what  did  his  suretyship  consist  ?  He 
is  the  original  Drawer  of  the  notes.  Now,  at  the  time 
of  their  being  drawn,  no  security  ,was  given  by  Fer- 
(jusspn  &  Co.  to  the  Appellants,  nor  were  any  securi- 
ties ever  given  by  Fergussm  &  Co.  for  the  amount  of 
the  Eespondent's  Bills.  It  is  alleged  by  the  plejtd- 
ings,  that  the  copper  and  indigo  deposited  by  Fer- 
gusson  &  Co.  with  the  Appellants,  was  for  all  sums^ 
due  from  the  former,  and  that  the  Appellants  had  a 
general  lien  on  the  same,  beyond  the  amount  for 
which  the  deposits  were  respectively  made.  But  the 
terms  on  which  the  deposits  were  made  are  explicit ; 
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1812.  t|i(»y  r^YQ  ro<leoirKil)lo  for  the  several  amoutits  speci- 
TheI^\nkof  tied:  the  Assignees  hiul,  thcrcfare,  a  right  to  redeem 
^^^^  the  same  on  payment  of  cficli  spooific  sum  and  inte- 
Radakisben  rest.  T/fc  Bank  of  Bengal  y.  Ymmn  ((A  The  debt 
eontmcted  by  ilie  Bills  was  on  the  i)ersonal  security 
of  the  itespondcnt,  and  the  nature  of  the  contract 
does  not  imply  that  he  ever  contemplated  being  held 
merely  a  surctv,  Wright  v.  Simpson  (6).  There  was 
no  dealing  with  the  original  Bills,  or  those  renewed 
in  their  place,  which  could  release  the  Eespondent  as- 
the  Drawer  :  the  only  claim  for  such  release  is  founded 
on  the  deposit  Bills ;  there  is  no  evidence  of  th& 
agi'eement  stated  by  the  Respondent.  The  dishonour 
of  the  original  Bills  drawn  by  the  Eespondent,  and 
the  Demand  made  on  him  for  payment,  was  notice  to- 
him,  that  the  Appellants  held  him  liable ;  he  was 
also  cognizant  of  the  deposit  Bills,  and  the  securities 
pledged  therewith ;  this  he  stated  himself.  Xow,  in 
order  to  entitle  him  to  their  benefit,  he-  ought  to  have 
paid  the  debt  and  required  the  transfer  of  them  to 
himself ;  the  notice  given  on  his  behalf  was  not  to 
part  w^ith  the  deposits,  but  they  were  pledged  for  spe- 
cific sums,  redeemable  on  their  liquidation,  and  if  the 
surety  desired  to  have  the  benefit  of  them,  he  ought  ta 
have  paid  the  principal  due  on  them,  and  then  taken 
an  assignment ;  that  is  the  only  ground  on  which  he 
could  claim  equitable  relief  :  the  payment  of  the  debt, 
or  the  placing  himself  in  the  situation  of  the  principal 
debtor ;  that  is  the  principle  of  all  the  decisions. 
Law  V.  East  India  Company  {c\  Boulthee  v.  Stubbs  (d\ 
Mayhew  v.  Crichett  {e).     In   Wade  v.  Coo2ye  (/),  the 

(«)  1  Moore's  Ind.  App.  Cases,  87.     {h)  6  Yes.  714-26. 

\c)  4  Ves.  824.  {d)  18  Ves.  20. 

(0  2  Swan.  185.  if)  2  Sim.  155,  160; 
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Vice-Chancellor,  stating  the  law,  says,  ^' The  doctrine     ^^ 
is,  that  where  a  mau  becomes  surety  for  a  Debtor  for  the  The  Bank  of 
payment  of  a  debt)  he  has,  if  he  pays  the  debt,  a  right  ^ 

to  avail  himself  of  all  the  securities  which  the  Creditor  ^-\^t^fj^'f  ^ 
has.  But  the  doctrine  never  applies  to  a  person  who 
becomes  surety  at  one  time,  and  a  security  is  given  to 
the  same  creditor,  either  for  another  debt,  or,  what  is 
the  same,  for  a  distinct  portion  of  the  debt  for  v,diich 
the  first  security  was  given  :"  and  he  continues,  '^  I  have 
not  found  any  such  case :  on  the  contrary,  all  the 
notion  I  have  of  the  law  is,  that  the  doctrine  has 
always  been  stinted  to  the  particular  contingency  of  the 
debt  being  one,  and  the  surety  being  given  for  the  same 
debt,  at  the  time  when  the  person  became  surety  for 
it."  Browne'^.  Carr{a)^  Spears  y.  Hartley  (h).  Without 
payment  of  the  debt,  therefore,  the  Eespondent  had  no 
tight  to  the  deposits,  and  the  redemption  by  the 
Assignees  for  their  market  value  was  according  to  the 
terms  upon  which  they  were  made,  and  in  no  way  pre- 
judicial to  the  Eespondent. 

The  Attorney-General  (Sir  F.  Pollock),  Mr.  Be- 
thell,  Q.C.,  and  llv.  T.  B.  May,  for  the  Ee- 
spondent. 

That  the  Bills  originally  drawn  by  the  Eespondent 
\vere  accommodation  Bills,  there  can  be  no  doubt. 
They  were  accepted  by  Fergusson  k  Co.,  and  the  re- 
newed Bills  were  in  all  respects  similar  to  those  drawn 
in  the  first  instance.  It  is  net  pi^etendcd  that  the 
Eespondent  ever  derived  any  benefit  from  them.  This 
circumstance  is  suScient  evidence  of  the  agreement 
that  he  should  be  held  harmless.  The  Eespondent 
Was  to  all  intents  and  ptu'poses  a  surety.    What  then  is 

(a)  2Kus3.  600.  {h)  3  EsiJ,  81. 
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1842.  tlic  contract  made  with  his  principal,  by  the  deposit 
'IhkIUnkof  Bills?  The  deposits  are  stated  to  be  made  for  security 

^'v!'^''  *^^  "^^'^'^^  ^^  ^-^^  principal  sums  and  interest  th(;reby 
Kadaiushkn  secured,  ^'  as  of  all  and  every  sum  or  sums  which  the 

AllTTEK.  •  1    TV        1         P     7> 

said  i>anlv,  ot  Bengal^  or  any  otiier  person  or  persons, 
on  account  of  the  said  Bank,  have  already  advanced 
or  paid,  or  have  engaged  to  advance  or  pay,  or  shall 
at  any  time  hereafter  advance  or  pay  to  or  on  our 
account,  or  of  our  executors,"  &c.     That  this  contract 
was  made  with  the  privity  of  the  Eespondent,   the 
notice  served  by  him  on  the  Bank  of  Bengal  shows ; 
but  notwithstanding  such  notice  and  the  terms  of  the 
contract,  the  Appellants  permit  the  Assignees  to  obtain 
possession  of  the  deposits  on  payment  of  the  principal 
and  interest  due  upon  Fergusson  &  Co.'s  Bills,  thereby 
giving  up  securities  pledged  for  all  sums  which  the 
Bank  had  already  advanced.     It  is  said  that  the  surety 
is  only  entitled  to  the  benefit  of  securities  deposited 
by  the  principal  upon  payment  to  the  creditor ;  but 
the  authorities  cited  do  not  bear  out   that  position. 
The  true  principle  is,  that  the  creditor  is  a  trustee  for 
the  surety,  not  merely  from  the  fact  of  payment,  but 
from  the   relation   that   subsists  between  them ;  and 
consequently,  whether  the  surety  has  paid  or  not,  the 
creditor  can  do  no  act  to  his  prejudice.     This  is  the 
doctrine  established  in  Maijhew  v.  Crickett  (a),  and  the 
authorities  there  cited.  In  that  case  the  surety  sought 
his  discharge  through  the  medium  of  the  same  equity 
as  is  contended  for  here ;   and  it  appears  from  what 
fell  from  Lord  Eldon^  that,  but  for  a  subsequent  pro- 
mise, he  would  have  been  held  discharged  both  at  Law 
and  in  Equity.     The  case  of  Broione  v.  Oarr  {h)  rested 
on   peculiar  circumstances:   the  surety  disputed  his 
{a)  2  Swan.  185.  {h)  2  Buss.  600 ;  S.  C,  7  Bingh.  508. 
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liability  at  law ;  he  had  been  guilty  of  laches  in  not        1842.     . 
availing  liimself  of  his  legal  remedies,  and  there  were  ThkBankof 
other  grounds  peculiar  to  the  nature  of  the  certificate,        engal 
which   took   the   case   out  of   the   c:eneral  principle.  Radakissen 
In   BouUhec  v.  Stuhhs  (a)^    cited  on   the  other   side, 
Lord  Eldon  expressly  lays  it  down,  that  the  Creditor 
agreeing  with  the  principal  Debtor  to  postpone  his 
remedy,  the  effect  is,  that  in  equity  the  riglit  against 
the  surety  is  gone.     It  is  in  vain  to  say  the  indul- 
gence may  be  for  the  benefit  of  the  surety :  another 
person  has  no  right  to  judge  what  are  the  surety's 
remedies ;  and  the  original  implied  contract  being,  as 
far  as  the  nature  of  the  original  security  will  admit, 
that  the  surety  paying  the  debt  shall  stand  in  the 
place  of  the  Creditor.     No  payment   here  by  the  Ee- 
spondent   could  have  placed  him  in  the  situation  of 
the  Creditor ;  for  the  deposits  were  redeemed,  not  at 
a  price  ascertained  by  public  sale,   but  at  the  sum 
for  which  the  deposit  notes  were  drawn. 

Suppose,  however,  such  sum  to  have  been  the 
market  value  of  the  copper  at  the  time  of  such 
transfer,  the  securities  were  for  advances  made  prior 
to  as  well  as  the  time  of  their  deposit ;  the  Bank  of 
Bengal  ought,  therefore,  at  least,  to  have  applied  their 
proceeds,  pari  passu,  to  the  discharge  of  the  Eespon- 
dent's  Bills,  as  well  as  those  of  Fergusson  &  Co. ;  they 
did  so  with  respect  to  the  indigo  and  Company's  Paper, 
which  showed  they  were  cognizant  of  the  Eespondent's 
equity.  It  is  upon  these  principles  that  the  Eespon- 
dent  was  held  entitled  to  the  relief  he  sought  by  his  Bill 
in  the  Court  below,  and  we  submit  that  this  appeal 
must  be  dismissed  with  costs. 


(^0   18  Yes.  20,  21. 
VOL.    III.  E 
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1H*12.  Tli(^  liioht  II(.ii.  \h'.  T.rsinx(iT(..\  :— 

ThkHankof       ^riiis  is  an  :ii)p(\il  IVom  tlio   SnprciiM'  ('oiirt  of   Jiidf- 
Hknual      (-.jifiij.,*   .^i   ]i\yf'i  Wiliunn,  and    wa^   bi'ou^i^ht    nnder  th<."*- 
liAi>\Kissr.x   tollowino'  ciroumstawces  : — 

I'vStli  July,  In  llie  year  ]8->2,  RadakisfiCn  MiUcr  (\ro\y  soverali 
l^ills  in  i'uvour  of  Diirponardin  Ganijoobf  on  Messrs.. 
Fergmmn  &  Co.,  Morolumts  in  CaicnHa^  wlx)  nccopted 
tlie  same.  Thoye  J:5ills  loeing-  indowod  V>y  Diirponarain 
Ganijoohj^  Avere  di^teounted  by  tli-c  ]kvnk  of  BeiH/al^-  autt 
llio  A'alue  was  paid  to  Fergusson  k  Co.  Tlic'  whole 
amount  for  which  those  Bills  Avere  0i'if];iuaVly  o-iyen  wa.*^ 
S.  E.  400,000.  Tho^e  IHlls  were  renewed,  from  time 
to  time,  and,  save  a  sum  of  \y,  E.  fc)0/)00,.  no  ni-oney 
was  piiid  in  discharge  oli  them. 

In  the  month  of  Novemhery  18^3^  Fergiis^on  k  Co.- 
laihul.  At  that  tin^ie  the  Bank  of  Bmgal  held  five- 
i:enewed  Bills  for  S.  E.  400, 000^  which  became  due- 
and  23ayable  in  December^  1833,  and  January y  1834. 

On  the  2nd  of  September^  1833,  the  Bank  advanced- 
to  Messrs.  Fergusson  k  Co.  the  suui  of  S.  E,  245,600, 
on  a  deposit,  as  a  collateral  security,  of  10,000  ma2inds< 
of  Chili  copper,  valued  at  S.  E.  327,500.  The  terms- 
Tipon  which  this  copper  was  tleposited  will  require  ion 
be  more  particularly  noticed. 

On  the  0th  of  >SV/;/^???^#r,  1833^  a.  further  advance 
was  made  by  the  Bank  to-  RadaJcismn  Mitter  of  S.  E.- 
73,700,  on  the  security  of  1,100  slabs  of  eopper^  valued 
at  S.  E.  98,275.  This  copper  wa«  deposited  as  a  se- 
curity upon  precisely  the  same  terms,,  with  respect  to- 
Radakissen  Mitter^  as  the  copper  deposited  on  the  2nd 
of  September  Avas  with  respect  to  Fergusdon  k  Co.,  and 
the  advance  was  for  the  benefit  of  Fergusson  k  Co. 

On  the  28th  of  September,  1833,  a  further  advance 
of  S,  E,  35,400  was.  made  to  Messrs.   Fergusson.  k  Co,. 
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^by  tlie  Ikiiik,  on  llio   deposit  of  5G8   slabs  of  copper,        ^^^^\ 
valued  at  8.  E.  47,200,  and  such  deposit  was  made  in  TueBaxkof 
the  same  terms  as  that  on  the  2nd  of  September.  engal 

On  the  26th  of  November,  1833,  Messrs.  Fernnsson  Rapakissbn 
presented  their  petition  to  the  Court  for  the  Eelief  oi' 
Insolvent  Debtors,  and  Assignees  Avere  appointed  of 
their  estate  and  effects.  The  first  of  the  Bills  drawn 
^y  Radukissen  Mi  tier  ])ecame  due  on  the  10  th  ol'  De- 
cember^ 1833,  and  was  presented  to  him  for  })aymeut. 

On  the  27th  of  December^  1823,  Radakisseii  31Mer 
caused  a  notice  to  be  served  on  the  Bank  to  the  fol- 
lowing purport,  that  if  the  Bank  should  part  with  or 
jmy  over  to  the  Assignees  of  Fcrgusson  &  Co.  any  se- 
curities or  pi'oeeeds  of  securities  held  by  the  Bank  for 
loans  made  to  Ferr/usson  &  Co.  en  the  Bills  of  Exchange 
drawn  by  Radakissen  Mitter^  the  Bank  would  be  liekl 
responsible,  as  Radakmen  Mitter  had  derived  no  bene- 
iit  from  the  Bills,  -and  had  become  a  party  to  them 
on  the  express  understanding  that  the  securities  were 
ample,  and  should  be  applied  in  the  lirst  instance  to 
the  liquidation  of  the  Bills. 

On  the  12tla  ef  Fcbruarrj^  1834,  the  Bank,  upon 
the  application  of  the  Assignees,  delivered  up  the 
three  parcels  of  copper  so  deposited  with  them,  upon 
payment  by  the  Assignees  of  S.  E.  360,109,  being  the 
amount  of  the  principal  and  interest  of  the  three  sum^ 
advanced  upon  the  security  of  the  co})per. 

On  the  12th  of  Augmt.,  1834,  the  Bank  brought 
their  action  against  the  Eespondent,  as  Drawer  of  the 
five  Bills,  for  the  balance  due  to  the  Bank,  viz.,  the 
amount  of  the  Bills,  loss  the  dividends  on  a  share  in 
the  said  Bank,  which  had  been  held  by  Ferr/iisson 
on  behalf  of  his  partnership,  and  less  also  S.  E. 
t)95552   la.    2p.;    received   on    account   of   an    order 
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i-'^J--         addressed  in  Seplcmhcr^  1833,  to  the  Government  Loan 

ThkHankof  (V)niiniltee  by  Messrs.  Fer(/iisson^  and  accepted  by  such 

13ENUAL      Coininittee.     Tliis  order  required  the  Loan  Comniitteo 

IjAi.AKissux  to  pay  to  the  Bank  of  Beruial  S.  E.  130,000  from  pro- 

coeds  of  indigo   pledged  to  tlie  Committee ;   and  the 

Bank  were  to  hold  tliis  money  as  a  security  for  tho 

iive  Bills,   and  also  for  a  Bill  drawn  by  Mr.  Colvilley 

accepted  by  Messrs.  Fergusson,  and  discounted  by  tho 

Bank.  •    * 

In  November,  1834,  the  Kespondent  filed  his  Bill  on 
the  Equity  side  of  tho  Supreme  Court  against  the 
Bank  and  the  Assignees  of  Fergusson  &  Co.,  and  prayed 
a  perpetual  Injunction  against  any  further  proceedings 
at  law  to  enforce  payment  of  the  said  five  Bills.  An 
Injunction  till  further  order  was  obtained  on  tho  9th 
of  Febribary,  1835. 

The  Defendants  to  the  Bill  having  appeared,  and  the 
cause  gone  through  the  ordinary  stages,  it  was  heard 
on  the  13th  of  July,  1838,  before  the  Chief  Justice  and 
one  of  the  Puisne  Judges,  there  not  being  any  other 
at  that  time  in  Calcutta.  The  Court  was  divided  in 
opinion,  and  in  such  case  the  opinion  of  the  Chief 
Justice  being  entitled  to  prevail,  a  decree  on  the  13th 
of  August  was  made  conformable  to  his  opinion,  and 
the  Bill  was  dismissed  with  costs  as  against  the  Bank 
of  Bengal. 

A  petition  for  rehearing  having  been  presented,  the 
cause  was  reheard  on  the  30  th  of  November  before  the 
Chief  Justice,  Sir  John  Peter  Grant  and  Sir  Henrg 
W.  Seton,  who,  in  the  interval,  had  arrived  in  Bengaly 
and  taken  his  seat. 

By  the  decree  on  the  hearing,  dated  the  31st  of 
January,  1839,  the  decree  of  the  1st  of  August  was 
reversed,    and   the  Injunction   made   perpetual ;   and 
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tlie  Biiuk  was  left  to  pay  its  own  costs.     From  this       ^^ 
decree  the  Chief  Justice  dissented,  and  the  Bank  of  The  Bank  op 
Bengal  brouglit  the  present  appeal.  ^^ 

In  these  proceedings  there  are  very  many  other  ^^^''^,^,^^^^^ 
circumstances  set  forth ;  hut  as  their  Lordships  are 
of  opinion  that  their  decision  must  be  chiefly 
governed  by  the  view  they  take  of  one  question,  this 
short  summary  may  suffice  to  bring  out  so  much  of 
the  case  as  they  deem  necessary. 

It  is  perfectly  clear  that  the  Eespondont,  by  draw- 
ing these  Bills  of  Exchange,  undertook,  if  the 
acceptors  failed  to  pay,  to  make  payment  himself. 
Of  the  averment  contained  in  the  Bill,  that  the  Ke- 
spondent,  by  an  understanding  with  the  Bank,  was 
to  be  relieved  from  all  responsibility  on  account  of  his 
being  the  Drawer  of  the  Bills,  there  is  no  proof  what- 
ever ;  and,  therefore,  any  inference  arising  from  such 
fact,  if  true,  must  be  wholly  dismissed  from  the  case. 
At  the  time  the  Bills  were  originally  drawn,  it  does 
not  appear  that  the  Bank  held  any  security  from 
Messrs.  Fergiisson^  and,  therefore,  the  engagement 
entered  into  by  the  Kespondent  to  pay  the  amount  of 
the  Bills,  if  the  acceptors  did  not,  was  wholly  uncon- 
nected with  any  question  of  security.  At  a  period ^ 
however,  long  subsequent  to  the  drawing  the  first 
Bills,  the  Bank  did  take  certain  securities  ;  and  it  is^ 
on  account  of  the  manner  in  which  the  Bank  dealt 
with  those  securities  that  the  Eespondent  claims  tO' 
be  relieved  from  his  liability  to  pay  those  Bills. 

It  will  be  necessary  presently  to  advert  to  the 
terms  of  the  documents  whereby  those  securities- 
were  acquircd,  and  afterwards  the  mode  in  which  the 
Bank  dealt  with  them. 

It  is  unnecessary  to  consider  how  far  the  Eespon- 


^. 
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!.si*2.^      (lout  oLIiuiuhI  ;i  riglii  to  llio  ^oeiiriiio.s  suLseqiionlly 

Tin:  Bank  or  acquircHl, — ^securities  neither  given  nor  agreed  to  be 

'V. '  '      given  till  a  long  time  after  the  first  Bills  became  diu*, 

^'m'^'^'^'^^"'^  — »i^^<^  'whether  lie  could  acquire  such  securities  with- 

out  paying  the  debt.     This  may  or  it  may  not  be,  as 

far   as   the   present   question  is  concerned,   because, 

^issuming    the    affirmative    of    the    proposition,    the 

securities  were,  Ave  think,  justly  dealt  with. 

Supposing  the  Eespondent  to  have  acquired  a 
riglit  to  the  benefit  of  the  security,  Avhat  was  the 
extent  of  that  right  ?  We  apprehend  that  the  Ile- 
fipondent  coukl  in  any  view  only  take  a  right  to  the 
benefit  of  the  security  subject  to  the  power  which  the 
Creditor  by  the  terms  of  the  security  was  entitled  to 
€xercise.  And  this  condition  is  no  injustice  to  the 
surety,  for  whatever  be  the  quantum  of  benefit  he 
derives  from  the  security,  it  is  a  benefit  beyond  that 
which  he  stipulated  for  when  he  originally  became 
surety. 

This  security  is  given  by  a  document  to  the  follow- 
ing effect,  in  the  form  of  a  Promissory  Note  signed  by 
Fergiisson  k  Co.,  da  tied  2nd  oi  Septeinber,  1833.  That 
firm,  three  months  after  date,  promise  to  pay  the 
Eank  of  Benc/al  S.  E.  245,600,  with  interest  as  stated  ; 
and  the  document  states,  that  they  have  deposited  in 
the  Bank,  as  a  collateral  security,  Chili  copper  valued 
at  S.  E.  327,500  ;  ^^  and  in  default  of  payment  at  the 
period  above  mentioned,  we,  Fergusson  and  Co.^ 
hereby  authorize  tlie  Treasurer  of  the  Bank  for  the 
time  being,  absolutely  to  sell  and  dispose  of  the  said 
Chili  copper,  for  the  reimbursement  to  the  said  Bank, 
as  well  of  the  said  principal  and  interest  at  the  rate 
aforesaid,  as  of  all  and  every  such  other  sum  or  sums 
of  moncv,  too-(>(lier  ^yith  interest,   as  aforesaid,   on  or 
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after  the   expiration  of  tlio  said  period,   Ly  public  or        i'^-^2'. 
private  sale."  TifKBAXKOF 

There  were  two  ether  parcels  of  copper  deposited        J-^^gal 
in  September  by  doeunients  similar  in  effect.  EADAKi.ssEjf 

There  is  no  apparent  difficulty  m  the  coristitiction 
of  this  instrument ;  it  is  simply  an  obligation  to  re- 
pay a  cei-tain  sum  then  aetvanced  by  the  Bank,  and 
the  deposit  of  a  certain  quantity  of  copper  to  secure 
tlie  payment  of  that  debt  and  ail  other  sums  of  money 
which  might  be  the-n  due,  or  might  be  advanced  in 
the  interval.  The  instrument  did  not  direct  that  the 
copper  or  the  proceeds  thereof  should  be  applied  pre- 
ferentially in  papnent  of  any  partieular  debt. 

Such  being  the  instrument  by  which  the  security 
was  given,  the  next  consideration  is,  how  did  the 
Eank  of  Ben(/ul  deal  with  the  security  ? 

On  the  26th  of  November^  183^3,  Fergusmn  &  Co. 
became  Insolvent,  ^nd  the  Bills  drawn  by  the  Ee- 
spondent  became  due  in  December  and  January  follow- 
ing. Ou  the  27th  of  December^  1833,  the  Eespon- 
dent  gave  notice  te  the  Bank  to  retain  the  securities^ 
claiming  a  right  to  have  them  first  applied:  in  payment! 
of  the  Bills.  The  Bank  retained  the  co|7^)er  till  the 
1 2 til  of  Febnnfrij^  1 834,  when  they  delivered  it  over 
to  the  Assignees  of  Fergiisson  k  Co.,.  en  the  payment 
of  8.  B,  306,000,  which  was  the  amount,  with  inte- 
rest, of  the  special  loans  made  by  the  Bank  at  the 
times  of  receiving  the  three  parcels  of  copper. 

The  Eesp^ndent  says  that  this  copper  was  net  sold,, 
but  Avas  redeemed  contrary  to  the  terms  of  the  instru- 
ment, and  that  too  at  less  than  its  real  value ;  and 
that,  therefore,  the  security  to  Avhich  ho  has  a  claiinj 
has  been  diminished  in  value,  and  that  the  conduct 
of  the  Creditor  has  relieved  him  from  hi.s  oblig-atioia 
us  surety. 
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1812.^  ^^y^^  jii-o  of  opinion,    that  returning  tlic    copper   to 

ThkBankof  tlie  Assignees  on  payment  of  its  full   value   (assuming 

vLNUAL      ^T|^^^  ^,^^^  £^^^,  ^j^^  present)  is  a  disposition  of  it  fairly 

Kadakissen  ^vitliin  the  terms  of  the  instrument,  Avhich  mves  to 
the  l^ank  the  right  to  sell  or  dispose  of  the  copper  by 
public  or  private  sale.  Such  a  disposition  of  the 
copper  is  a  sale  of  it  in  all  essential  particulars.  The 
Assignees  arc  purchasers  for  a  full  consideration,  and 
the  Ecspondent,  by  this  mode  of  dealing  with  the 
copper,  does  not  suffer  the  slightest  injury,  nor  are 
any  of  his  rights  infringed. 

That  the  copper  was  sold  for  less  than  its  value, 
there  is  no  evidence  whatever.  The  ansAVer  of  the 
Bank  was  read,  which  distinctly  states  the  contrary  ; 
nor  is  there  any  probability  of  the  security  being  so 
sacrificed,  for  it  was  clearly  the  interest  of  the  Bank 
to  obtain  the  full  value  of  it.  It  is  true,  indeed, 
that  the  copper  Avas  afterwards  sold  by  the  Assignees 
for  a  larger  amount ;  but  such  sales  took  place  at 
distant  periods,  and  when  the  market  had  altered. 
On  this  ground  w^e  are  of  opinion  that  the  Eespon- 
dent  is  not  entitled  to  relief. 

It  has,  however,  been  further  contended,  that  the 
Bank,  having  received  the  value  of  the  copper,  was 
bound  to  have  applied  it  jmri  passu  towards  the  liqui- 
dation of  all  the  debts  due  from  Fergiisson  k  Co.  to 
the  Bank,  including  the  five  Bills.  But  we  think  that 
the  instrument  creating  the  security,  not  directing  it 
to  be  applied  preferentially  in  payment  of  any  debt, 
nor  pari  passu  in  payment  of  all  debts,  and  the  As- 
signees of  Fergiisson  k  Co.  not  requiring  it  to  be  appro- 
priated in  liquidation  of  any  demand,  the  Bank  had  a 
perfect  right  to  apply  it  towards  the  payment  of  the 
special  loans.  We  think  so  upon  the  ordinary  prin- 
ciple wbich  entitles  a  Creditor,  in  the  absence  of  any 
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direction  from  the  Debtor  paying,  to  apply  the  monies        1^42. 
lie  receives  to  whichever  of  several   debts  arising  he  The  Bank  of 
pleases.     But  it  may  be  well  to  consider  what  would      l^^^^^ 
be  the  result  if  the  proposition  of  the  Eespondent  was  Badakissen 
true :  it  would  be  this,  that  the  Eespondent  would  be 
relieved  pro  tanto  by  the  pari  passu  application  of  the 
produce   of   this   security  acquired  after   he  became 
surety ;  and  in  the  same  proportion  the  Bank  would 
be  left  without  security  for  payment  of  a  loan  advanced 
by  them  long  after  the  Bills  were  discounted,  and  on 
the  faith  of  this  very  security.     The  Bank  would  to 
tliis  extent  be  deprived,  as  to  the  Bills,  of  the  benefit 
of  the  security  they  originally  possessed.     It  is  diffi- 
cult to  find  any  principle  of  Law  or  Equity  which 
could  support  a  proposition  fraught  with  such  conse- 
quences. 

With  respect  to  the  share  which  Fergusson  himself 
held  in  the  Bank,  the  dividends  were  applied  in  liqui- 
dation of  these  Bills — the  share  became  the  property 
of  the  Assignees.  We  see  no  reason  to  conclude  that 
it  was  illegally  dealt  with,  to  the  prejudice  of  the 
Eespondent. 

Their  Lordships,  therefore,  are  of  opinion  that  the 
decree  appealed  from  must  be  reversed,  and  the  Bill 
dismissed,  but  without  costs ;  thus  leaving  each  party 
to  pay  their  own  costs. 

It  is  right  that  I  should  add,  that  upon  the  present 
occasion.  His  Honour  the  Yice-Chancellor  entertains 
some  doubt  with  respect  to  this  judgment,  and  thinks 
that  it  would  perhaps  be  more  expedient  that  further 
inquiry  should  be  instituted  into  the  circumstances. 

Decree  reversed. 
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MAHA-RAJAir     MlTTT:rMF,F,T    ^TNO,     foi* 

liiinsolf,  and  as  (Tiiardian  of  lU.TAir ,      .       ... 
Mood  Nakain  Sino,   Meek   Abd- (   ^rP^^^^^^nts ; 

OOLLAH,  and  LaIA  iiUNWAllEE  LXL 

The   iTEii^s    OF    the  late    Eanee,  \     t>         7    j  ^ 
WidoM'  of  Rajah  Juswunt  Sing  j    ^^^'Wondents* 

On  appeal  from  the  Suclder  Deioaniuj  Adatulut  of  BcngaL 

7th,iitli,an(i  X  HIS  ^as  an  appeal  from  a  decree   of   the   S udder 

^*%I\^^'    Dewanny  Adaiulut  of   Bengal^  of  the  29th  of   Majj^ 

.  ^— ' — '     1832,  affirmm^  a  previous  decision  of  the  Provincial 

Ktalooh  eon-  ^  ^ 

sisting  oi'L'lO 

villages,  Lat        '^  Present : — Members    of  the  Judicial  Committee, — The  Lord 

classed  \iii(|.'r  Presklent,  Lord  Brougham,  Mr.  Justice  Eivskiue,  and  the  Right 
theDecenniiil   ^^        -r^     -t-      i  •      i^ 
settlement,       Hon.  Dr.  Lushmgton. 

for  fiscal  puv-       Privy  Councillors  : — Assessors, — The  Right  Hon^  iSir  E.  Hyde 
poses,  as  74      ^^^^   ^^^  rpj^g  pjgl^^  -^^  gij.  ^  Johnston, 
villages,  and 

assessed  at  74  •  •      i       i     n 

separate  sudder  Jammas,  Tvassold  by  public'auction  by  the  Collector,  in 
one  lot,  for  arrears  of  Government  revenue,  at  a  sum  greatly  dispro- 
portionate to  its  value*  The  sale  was  made  by  order  of  the  Board  of 
Revenue,  but  it  did  not  appear  that  the  Collector  had  informed  the  Board 
that  the  tahok  consisted  of  74  villages,  or  that  the  Boa^rd  had  authorized 
the  sale  in  one  specific  lot.  The  Board  subsequently  confirmed  the  sale. 
The  sui-plus  of  the  purchase-monoy,  after  satisfying  the  G-ovemment 
arrears,  was  received  and  appropriated  by  the  Malguzar.  _  On  a  suit  by 
the  Malguzar  against  the  purchasers,  to  annul  the  sale,  it  was  held  by 
the  Judicial  Committee,  affirming  the  decree  of  the  Court  below  :-— 

I.  That  the  act  of  the  Collector  in  putting  up  for  sale  and  consolidat-  • 

ing  the  74  villages  as  one  lot,  without  the  express  authority  of  the  Board 
of  Eevenue  for  the  sale  of  such  specific  lot,  was  contrary  to  the  Regula- 
tions, and  illegal,  and  was  not  cured  by  the  general  authority  given  pre- 
vious to  the  sale,or  by  the  subsequent  confirmation  thereof  by  the  Board.- 

IL  That  the  sale  being  unauthorized,  no  impUed  adoption. by  the  sub- 
sequent appropriation  of  the  purchase-money  could  bar  the  Malguzar. 
from  reclaiming  the  estate,  on  the  restoration  of  the  purchase  money. 

III.  That  the  retrospective  operations  of  Reg.  XL  1822  did  not  apply- 
to  a  sale  so  circumstanced  as  this ;  it  being  provided  by  clause  a,  of  sec,  &, 
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Court   of   Patna,    of   tlio    lOtli  .of   Novernher,    1825,     J^^ 
whereby  the  sale   of    the   tahok   Belkhurnh^    in   the   imaiia-iiajah 
Peryunnah  Urol^   was  annulled  ;  and  the  Appellants,        sixa 
who  were  the  purchasers,  or  had  become  co-sharers  in  ^^^^^  ^^^^^^^  ^^ 
the  talooJc,   were  decreed  to  deliver  up  possession  to  tueEanee, 

'  ^      ^  WIDOW  OF  Ra- 

the  Itcspondents.  jau.Iukwunt 

The  sale  was  made  by  order  of  the  Board  of  Ke-        ^^^^' 
venue,   to  satisfy  arrears  of  revenue  due  to  the  Go- 
vernment from  ^the  late  Ilanec^  the  Widow  of  Rajah 
Juswiint  Sui(/,    deceased,   the    former    proprietor  and 
Zemindar. 

The  talooh  Belkhurnh  consisted  of  85  original  (as lee) 
villages,  and  125  hamlets  or  dependencies  (dakhilee), 
amounting  together  to  210  villages  and  hamlets,  each 
of  these  being  rated  in  the  Collector's  books  at  a  iie]}a" 
rdte  jiimmaj  or  revenue,  to  the  amount  in  the  whole  of 
S.  E.  24,748.  11a.  lOg. 

At  the  Decennial  settlement  in  1197  Fusli/  (1789-90 
A.D.),  the  amount  of  revenue  payable-  to  Government 
by  Rajah  JuswuntSing^  in  respect  of  the  villages  and 
hamlets  comprised  in  the  above  talovk  (which  was 
for  fiscal  purposes  subdivided  into  76  territorial  divi- 
sions), at  separate  jwmnas^,  amounted  in  the  whole  to 
S.  K.  25,1 34.  4a.  5g.  Accordingly,  JiisiuuntSing^  with 
a  view  to  the  I>ecennial  settlement,  presented  76  sepa-  * 

that  in  order  to  prevent  the  sale  being  annuUexl,  the  Bopjrd  of  Revenue' 
shall  have  actually  given  authority  to  proceed  to  the  sale  of  the  specific  lot. 
But  the  Courts  in  Indm  having  proceeded  on  the  footing  that  the 
purchaser  had  been  repaid,  during  the  time  he  was  in  possession^  by  the 
perception  of  the  rents  and  profits  of  the  zemindary,  did  not  direct  tho 
Malgnzar  to  refund  tho  purchase-money,  or  call  for  an^  account  of  the 
mesne  ])rofits.  Such  part  of  the  decree  of  the  Court  below  reversed,  and 
an  account  directed  to  be  taken  in  India  of  the  rents  and  profits  received 
by  the  purchaser,  giving  credit  iov  premauent  improvements  on  the 
estate  ;  and  as  the  purchasers  were  not  responsible  for  the  illegality  of 
the  sale,  so  much  of  the  decree  of  both  Courts  below,  as  condemned  them 
in  costs,  reversed,  and  both  parties  ordered  to  pay  their  own  costs  in  the 
Courts  in  India  and  in  this  Country. 
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1811.       rate  (lurkhaslSy   or  petitions,  with  a  statement  of  the 

maha-kajah  jumma  and  hmcls  sepai-ately  comprising  tlie  above  vil- 

SiNQ        lages  and  hamlets.     According  to  tliesc  petitions,  tlio 

T  E  H  *         jumma  and  area  of  the  villages  and  dependencies  were 

THE  Ranee,   entered  in  the  Book  of  settlement  of-  the  Collector  for 

jahJdswunt  ^^^g  years  1197,  1198,   1199,  Fashj^  the  jmima  of  each 

Sixa.       village  being  separately  fixed  and  entered  in  the  Esok 

of  settlement. 

Two  of  these  separate  divisions,  assessed  at  S.  K. 
385.  9a.,  were  transferred  by  Rajah  Juswunt  Slnr/, 
dnring  his  lifetime,  leaving  74  divisions  at  an  annual 
jumma  of  S.  E.  24,748.  11a.  lOg. 

In  the  year  1800  or  1801,  the  Collector  of  ^a/^ar 
suggested  to  Government,  with  a  view  to  the  more 
convenient  and  certain  realization  of  the  revenue,  that 
in  lieu  of  taking  several  kabooUats,  or  agreements,  for 
the  payment  of  revenue,  from  one  Zemindar,  in  respect 
of  the  several  portions  of  land  comprising  his  zemin- 
dar y,  one  general  Jcahooliat  only  should  be  taken  from 
each  Zemindar  for  all  the  land  in  respect  of  which  he 
was  assessed  to  Government.  The  suggestion  was 
approved  by  the  Government,  and  the  Collector  was 
directed  to  carry  the  plan  into  elTect. 

Accordingly,  perwannahs  (warrants  or  orders)  were 
immediately  issued  from  the  Collector's  office  in  Zillah 
BaJiar,  notifying  the  intention  of  Government  to  the 
several  Zemindars,  and,  amongst  others,  to  Rajah  Jus- 
wunt Sing. 

Before  the  per  wa^mah  of  the  Collector  could  be  acted 
upon  by  the  Rajah,  he  died ;  leaving  the  Ranee  his 
Widow,  who  succeeded  to  his  estate,  and  entered  into 
possession  of  his  zemindar y. 

On  the  6th  of  March,  1801,  the  Ranee  entered  into 
an  am-eement  with  the  Government  to  pay  the  malgu- 


Sing. 
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zarfj  jiimma  (assessed  revenue)  of  the  aforesaid  Per-        ^''^'^i- 

gunnahs^  and  at  the  same  time  appointed  Baboo  Puhul-   maha-rajah 

tvan  Sing  her  agent,  authorizing  him  to  receive  the        gi^a 

collections,    and    to  pay  the  Government  dues,   and  -pj^j^  j^^^j^^^g 

£[cnerally  to  conduct  and  carry  on  the  business  re-    theKanee, 
^  .        /  WIDOW  OF  Re- 

lating thereto.  jahJuswunt 

On  the  23rd  of  June,  1801.  the  Board  of  Eevenuc 
addressed  a  Letter  to  the  Collector  of  Bahar,  approving 
of  his  issuing  a  publication  notifying  that  the  several 
adjoining  villages  composing  a  zemindar g,  were  to  be 
considered  as  one  joint  estate;  and  accordingly  a 
notification  to  that  effect  was  issued  on  the  9th  of  Juhj^ 
1801 ;  in  pursuance  of  which  PuJatlwan  Sing  executed 
on  behalf  of  the  Ranee  an  agreement  with  Government, 
dated  the  24th  of  October,  1801,  whereby  ho  agreed 
to  pay  the  annual  sum  of  Es.  41,451.  4a.,  the  jurnma 
khiraj,  or  assessment  of  the  villages  of  the  Pergunnahs 
of  Urol  (comprising  the  talook  of  Belklmnili),  and 
Massoora  (comprising  the  talook  of  Ikhtiyarpoor  Chuk 
Nundam),  ShaJipoor  Mittiir,  Sanda  and  Goh  (excluding 
certain  charity  lands),  therein  mentioned  (that  being 
the  annual  jumina  fixed  at  the  Decennial  settlement, 
and  which  had  been  confirmed),  from  the  beginning 
of  Fuslg  year  1207  (a.d.  1799-1800),  as  the  yearly 
jimuna  for  the  villages  of  the  Pey^gunnah,  To  this 
document  was  appended  a  list  of  the  villages  in  each 
Pergiinnah,  amounting  in  the  whole  to  147,  with  their 
separate  assessment. 

In  the  Fmlg  year  1222  (1814-15),  in  consequence, 
as  was  alleged,  of  the  want  of  rain,  the  crops  entirely 
failed.  The  Ranee,  therefore,  on  the  14th  January, 
1815,  presented  a  petition  to  the  Government,  setting 
forth  these  facts,  and  slating  her  inability  to  meet  the 
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1841. 
^Iaha-hajah 

MiriKKJKJiT 
V. 

Thr  Hkiks  ok 
THK  Kankl:, 


Government  claims,  and  pruying  for  delay  in  payment 
of  one-half  of  i\\o>  jumma  for  three  years  without  inte- 
rest. On  the  2nd  of  March^  1815,  the  Ranee  presented 
a  second  petition  to  the  like  efiect,  but  no  orders  were 
passed.  Notwithstandini^  that  these  petitions  were 
jahJuswunt  still  unanswered,  the  Uullcctor  oi  Bahar  caused  an 
^^^^^  advertisement  to  be  published,  dated  the  2nd  of  May^ 
which  was  in  tlie  foHowiiig  form  : — 

^^  As  the  villages  of  the  Pcrgimnahs  of  Zlllah  Bahar 
will  be  sold  at  Banldfoor^  at  the  Sadder  cutcherry 
(office  of  the  Collector)  of  Zillah  Bakar^  by  auction, 
according  to  the  annexed  statement,  for  the  balances 
due  to  Government  to  the  end  of  the  kist  of  PJia- 
goon^  1222  Fitsly^  by  the  orders  of  the  Board  of 
Ee venue,   dated  the  1815,  on   the 

5th  of  Jime^   1815,   agreeing  with  the  loth  of  Jeyty 
1222  Fusly^  on  Monday ;  and  after  which,   on  other 


\ 


dates,  until 


all  the  villages  included  in  the  advertise- 


ment be  sold, — notice  is  hereby  given,  that  whoever 
may  wish  to  purchase  the  villages  in  the  annexed 
statement,  do  attend  at  the  date  and  day  appointed 
at  the  said  cutcherry^  and  purchase.  The  conditions 
of  the  sale  are,  that  fifteen  per  cent,  of  the  purchase- 
money  be  deposited  immediately  as  earnest^  and  the 
balance  be  paid  into  the  Treasury  in  eight  days  ;  and 
if  the  purchaser  do  not  pay  the  balance  of  the  price 
in  the  said  time,  he  shall  forfeit  the  said  deposit,  and 
the  villages  purchased  will  be  re-sold ;  and  if  any 
loss  accrue  by  the  re-sale,  the  fii-st  purchaser  shall 
pay  it ;  and  if  any  gain^  it  shall  go  to  the  former 
Malyuzar.^ 


'■''  The  person  paying  the  land  revenue  to  Government,  whether 
the  owner,  cnltivator,  or  Zemindar. 
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^^ 'Nome  oi  mahal    .         ,       BelkJminih,  ^841. 

^.  AT  i»  7ir  *  (The  Ilanee  of  the  late   Maharajah 

'' Siidder  jmmna     *         *       24,748  n^»{?(?5,  Hi  a^^a^.  ^^• 

^  '^  7^7^  rpj^g  Heirs  OF' 

*^  Xame  of  Fergunnah     *        ^ro/.  the  Kanee, 

''  Villages  to  be  sold       .      i^euaiumn,   ecc,    seven-  ,^„j,.swunt 
^  {      ty-iour  villages*  Sing. 

CL  T>  1  /n  i.    (  12,742  7'upeeSy  10  aw«5, 

^^  Balance  oi  Government    {      I  .       7  ^  j?  ' 

(      D  guadas. 


It  appeared  that  the  atove  balance^  or  that  part  of 
the  above  balance  which  remained  due  at  the  time  of 
sale,  was  due  in  respect  of  the  talook  Ikhthjarpoor 
Chuk  Nundam^  situate  in  the  Pergmmah  of  Mussooray 
and  not  for  any  of  the  villages  in  Belkhiiruh,  in  the 
Fergunnah  UroL 

On  the  day  appointed  for  the  sale^  the  same  "wa;^ 
postponed ;  and,  on  the  5th  of  June,  a  second  adver- 
tisement was  issued,  in  the  following  form: — - 

'^  Formerly  advertisements  of  the  2nd  of  Jlay,  1815, 
were  published,  that  the  villages  of  the  Pergunnahs 
of  Zillah  Bahar,  mentioned  in  the  said  advertise- 
ments, would  be  sold  on  Monday^  the  5th  of  JunSy 
1815,  agreeing  with  the  13th  of  J"^^^,  1222  Fmhj, 
for  the  arrears  of  the  malguzary  due  to  Government, 
but  that  the  sale  would  be  suspended  from  that  dale 
to  21st  of  June^  1815,  according  to  the  orders  of  the 
Board  of  Eevenue  ;  and  that  on  Thursday,  the  22nd 
June,  1815,  agreeing  with  the  Istof  ylsar^,  1222  Fushjy 
the  sale  of  the  villages,  mentioned  in  the  said  ad- 
vertisements, would  take  place  at  BanJcipoor  upon 
the  conditions  stated  in  them, — notice  is,  therefore, 
given,  that  purchasers  attend  on  the  22nd  of  Jime  of 
the  said  year  at  Siidder  cidchcrry  at  Banhijpoor^  and^ 
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^^'1-        if  tlie  sale  of  Uio  villngos  tako  place  for  aiToars,  that 
i\iAHA  HAJAH    tliov  pin'chaso  on  tlio  conditions  stated  in  the  former 

SK\a        advertisemems.  ' 

TiiEHKiRaoF       Neither  the  names  of  the  villages,   the  extent  of 

THE  Hankk,  w^q  lands,  the  amonnt  of  arrears,  or  tlie  name  of  the 

oahJdbwunt  Malguzar^  as  reqmred  by  Eeg.  XYIII.  1814,*  were 

^^'''^"        stated  in  this  advertisement ;  nor  was  it  published  at 

any  of  the  villages  advertised  ^for  sale  ;  nor  was  any 

notice  thereof  or  any  copy  given  to  or  served  npon  the 

Ranee ;  but  it  was  forwarded  and   suspended   in  the 

Courts  at  Patna^  in  the  Zillah  Court  of  Bahar^  and  in  the 

Zillah  Court  of  Ramgar :  and  the  Ranee  was  alleged  to 

have  had  notice  thereof  through  one  Chuman  Lal^  hev 

agent,  who  was  present  at  the   Cute  her  r?/  (or  office  of 

tie  Collector)  on  the  day  in  question. 

On  the  day  this  second  advertisement  was  issued, 
the  Ranee  paid  into  the  Collector's  office  the  sum  of 
Es.  C,297.  4a.,  on  account  of  the  arrears ;  and,  on  the 
19th  of  the  same  month,  the  further  sum  of  Es.  3,673, 
amounting  together  to  the  sum  of  Es.  10,026,  4a., 
leaving  a  balance  only  of  Es.  2,716.  6a.  5g.  due 
on  account  of  the  arrears  mentioned  in  the  original 
advertisement  of  the  2nd  of  March,  1815. 

Notwithstanding  these  circumstances,  the  Collector 
proceeded,  on  the  22nd  of  June,  to  the  sale  of  the  whole 
of  the  property  advertised,  and  inserted  a  ruhaJcary  (or 
registry)  of  the  sale  in  the  records  of  his  office,  to  the 
following  effect :  ^'  The  talooh  of  Belkhuruh^  pergiinnah 
of  Urol,  at  the  sudder  jiimma  malguzary  of  twenty-four 
thousands  seven  thundred  and  forty-eight  rupees^  eleven 
ana^  and  a  half,  has  been  sold  for  the  arrears  of  mal— 
giizary  due  to  Government.     Ilnrdial  Sing,  the  Agent 

^^  Eescinded  by  el.  1,  sec.  2,  Eeg.  XI.  1832. 
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of  Maha-rajah  MUterjeet  Sing^  Bahadoor^  bought  it  for      ^^ 
one  lac  and  ten  thousand  rupees.''^  maha- rajah 

.  .  ry      I      MlTTERJEET 

It  appeared  from  the  evidence   m  the  cause,  that        sing 
the  sale  was  taken  out  of  its  turn,  and  that,  at  the  rj,^^  ^^^^^^  ^^ 
time  of  the  sale,  the  talook  was  worth  nine  or  ten  lacs    ^^^^  Kankk, 

^  WIDOWOF  nA- 

of  rupees,  jahJuswunt 

•  •  Sing 

On  the  25th  of  Jime^  the  Ranee  presented  a  petition 

to  the  Judge  of  Zillah  Bahar^  complaining  of  the  irregu- 
larity of  the  sale,  and  praying  that  the  same  might  be 
annulled.  She  also  presented  another  petition  to  the  - 
acting  Collector,  alleging  collusion  by  3Iaha-rajah  MiU 
terjeet  Sing^  and  other  persons,  and  requesting,  among 
other  things,  that  these  petitions  might  be  transmitted 
to  the  Board  of  Ee venue,  with  the  statement  of  the  sale. 

On  the  29th  of  Jane^  1815,  the  Maha-rajah^  the 
only  person  who,  at  the  time  of  sale,  was  declared  to 
be  the  Purchaser,  presented  the  following  petition  to 
the  Collector  of  Bahar : — 

^The  whole  of  the  talook  oiBelkJiuruh^  Pergunna  Urol^ 
aslee  and  dakhilee^  the  property  of  the  Ranee  of  the  late 
Rajah  Juswunt  Sing^  the  malguzarg  jumma  of  which 
is  twenty-four  thousand  seven  hundred  and  'forty-eight 
rupees  J  eleven  anas^  ten  gundas^  was  sold  on  the  22nd 
of  June^  1815,  for  the  arrears  due  to  Government ;  your 
Petitioner  bought  it  through  Iliirclial  Sing^  his  Agent, 
for  Baboo  Mood  Narain^  his  successor  (and  youngest 
Son),  a  minor,  and  Meer  Ahd-Oollah  and  Gokiil 
Chund^  at  the  price  of  one  lac  and  ten  thousand 
rupees^  which  was  paid  in  full  on  the  28th  of  the 
same  month,  into  the  public  treasury ;  and  the  shares 
of  the  aforesaid  persons  have  also  been  received.  It 
was  necessary  to  inform  you  of  this,  that  orders  may 
be  given  to  have  the  names  of  Baboo  Mood  Narain 
Sing  J   Meer  Abd-OoUah^  and    Gohul  C/iund,    inserted 

YOL.    III.  Q 


GO  CAST.S   IN   THE   PRTTY  COUNCTL 

1841.       unclor  the  head  of  Puroliascrs  at  the  sale  ;  and  a  deed 

maua-uajaii  of  sak^,  aiid  perwannah^  and  amil-dastak^  be  granted  in 

JSiiu        tlieir   names,    according  to   the   annexed   statement : 

„,    ,,^'  210  villa<2:es  (85  aslee,  125  dakhllec\  aceordin^r  to  the 

The  nKiRs  OF  o       V  7  /?  o 

THK  li.vNEio,    sale-price." 

jAHJuawuNT       Thc  Collector^  on  the  same  day,  made  an  order  on 
biNG.        ^i^-g  petition,  declaring  that,  when  the  sale  had  been  con- 
firmed by  the  Sudder^  the  names  of  the  several  sharers 
therein  mentioned  would  be  inserted  in  the  office. 

In  pursuance  of  the  order  made  by  the  Collector  on 
her  former  petition,  the  Ranee  presented  three  further 
petitions  to  the  Board  of  Eevenue,  complaining  of  the 
irregularity  of  the  sale,  and  its  excess  in  quantity. 
The  Board,  however,  after  corresponding  with  ther 
Collector,  expressed  themselves  satisfied  of  the  vali- 
dity of  the  sale ;  and  by  an  order  of  the  15th  of  Au- 
cjusty  1815,  confirmed  the  same  to  the  Appellant. 

On  the  day  following  (16th  August j  1815),  th^'  Ranee 
presented  a  further  petition  to  the  Board  of  Eevenue^ 
to  which  no  answer  was  returned ;  and,  on  the  1st 
of  Septe^nher^  1815,  the  acting  Collector  ordered 
an  amil-dastak  (or  order  giving  possession  of  the 
zemindary)  to  be  granted  to  the  Maha-rajahj  in  con- 
firmation of  the  sale ;  and  on  the  2nd  of  September 
1815,  granted  a  Sunsud  (or  deed  of  sale);  directed  to  the 
inhabitants  of  the  taloak  of  BeUchiiruh,  commanding 
them  in  future  to  consider  the  Maha-rajah  the  pro- 
prietor and  Malgiizar  of  the  talook^  and  to  settle 
the  maJguzary  with  him  withou^t  any  dispute  or  con-^ 
tention. 

OylHiq  A.\hoi September ^1^1^ J  Hur dial  Sing ^  as  Agent 
of  the  Maha-rajahj  presented  a  petition  to  the  Col- 
lector, praying  the  aid  and  interference  of  Government,, 
to  quiet  the  Purchaser   in  the  possession  of  the  pur- 
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aliased  estate.     Upon  this  petitiou  it  was  ordered,  that        ^^^i- 
a  notification  be  made,  according  to  clause  5,  sec.  29,    maha-kajah: 
of  Eeg.  YII.  1799,  for  the  entry  of  the  sale-purchaser;        sj^g 
and  that  a  perwanaah   be   issued   to   the    Vakeel  of  r^^^  ^^'^^^ 
Government,   accordins^  to  rule,  to  present  a  petition   theEanee, 

7      ri  i_     X'  1  XI  WIDOWOFRa- 

to  the  ZiUah  Court  tor  the  same  purpose.  In  the  jahJdswunt 
course  of  the  proceedings  which  were  subsequently  ^^^^* 
held  before  that  Court,  with  reference  to  the  Pur- 
chaser's being  in  the  quiet  possession  of  his  purchase, 
it  was,  on  the  4th  of  December^  1815,  ordered  by  the 
Court  that  the  record-keepers  of  the  collectorate  of 
Bahar  should  send  a  statement  of  the  talooJc  of  Belk- 
kiiruh ;  and,  in  compliance  with  this  order,  a  special 
report,  dated  the  i9th  of  Deeemher^  1815,  was  made,, 
setting  forth  the  nature,  title,  and  description  of  the 
ialook^  as  it  appeared  in  the  official  documents ;  and 
the  report  contained  also  an  account  of  the  sale,  and 
the  circumstances  under  which  it  was  effected. 

Upon  tliis  report  the  Judge  of  the  Zillah  Court,  by 
an  order  dated  the  13th  of  January ^  1816,  suspended 
the  transfer  of  the  property  to  the  auction  purchaser 
until  further  inquiry,  and  directed  that  the  talook  in 
question  should  remiain  in  the  possession  of  the  Ranee  ; 
and  that  the  Collector  should  hold  in  deposit  the 
malguzary  of  the  talook  that  might  be  paid  by  the 
parties. 

Previous  to  the  last-mentioned  order  of  the  Zil- 
lah Court,  and  on  the  5th  of  Janimry^  1816,  the  Maha- 
rajah presented  a  further  petition  to  the  Collector 
of  Bahar ^  praying  that  he  might  be  put  into  posses- 
sion of  the  property  ;  and  on  the  15th  of  the  same 
month,  Mcer  Ahd-Oollah  also  presented  a  petition  to 
the  same  effect,  so  far  as  related  to  his  alleged  shar  e 
<>f  the  purchase.     An  order  was  made  in  this  petition 


Sing. 
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isn.  l)y  \]]o  Collector  on   the  same  day,   wlieroby  it  was 

mauT^iau  ordc^red  that  vl  pcrwannah  bo  issued  to  the  Malia-rajah^ 

^^^SiNo^^^  to   ascertain   wliether   the   jjetition    undcu-  his    seal, 

^-  Avhich  Avas  read  on  the  29th  of  June,  1815,  was  genuine 

Thk  Heirs  of  ....  ,    , 

theKanei:,  or  not.  In  reply  to  this  inquiry,  hQ  presented  the  lol- 
jahJuswunt  lowing  petition  to  the  Collector  on  the  2nd  of  March^ 
1816  :— 

"  I  have  been  honoured  with  yowv  per tvannah^  dated 
the  17th  of  January,  1816,  agreeing  with  2nd  of 
Magh^  1223  Fuslij^  inquiring  into  the  circumstances  of 
the  share  of  Meer  Jibd-Oollah  in  the  talook  of  Bel- 
Jchuruh^  pcrgunnah  of  Urol.  The  fact  is  this  :  that  on 
the  22nd  of  June^  1815,  I  bought  the  said  talook  ^or  a 
lac  and  ten  thousand  ynipees^  at  the  sale,  and  paid  the 
price  into  the  treasury.  Afterwards  I  made  Meer  Abel- 
Oollah  and  GoJml  Chund  partners,  each  of  a  fourth 
share  of  the  purchase,  in  all  eight  anas  share  of  the 
whole  of  the  said  talook  ;  the  purchase-money  whereof 
I  have  received  from  the  said  sharers.  I  am,  therefore, 
hopeful  that  you  will  strike  out  of  the  office-books  my 
name  for  one  eight  a7ias  share  of  the  whole  talook^  and 
enter  therein  instead,  the  name  of  3Iccr  Ahd- Oollah  for 
one-fourth  share,  and  that  of  Gokid  Chimdiov  one-fourth 
share  thereof,  and  receive  their  portions  of  the  malgu- 
zary  from  them  ;  and  that  my  name,  for  the  remaining 
eight  anas^  may  remain  as  it  is  in  the  Book  of  Estates 
and  malguzary  of  Government,  the  malguzary  of  which 
depends  on  me." 

Meer  Ahd- Oollah  presented  to  the  Collector  also  a 
similar  petition  of  the  same  date.  On  the  6th  of  March^ 
1816,  the  Collector,  notwithstanding  the  contradic- 
tory statements  contained  in  the  petition  of  the  29th 
of  June^  1815,  and  in  the  petition  of  the  2nd  of  March^ 
181 6j  ordered  ilwi  perivann'ahs  be  issued  to  the  record- 
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keepers  and  Sarrkldalidar  (head  officer)  of  tlie  revemio        l^i. 

records,  ''  that   tlie  names  of    Meer   Ahd-Oollah    and  Maha-kajah 
Gokul    Chimd  be  inserted  m   the   oince  lor  a  lourth        sing 

share  in  each  of  the  vilhiges  sokl  of  the  talook  of  Bel-  rj,^^  miiBs,  op 

khuruli.  perqunnah  of  UroL  with  the  name  of  M aha-rajah  '^'^^^  ilvxee, 

^  ^        *^    ,  '  .  WIDOW  OF  Ka- 

Mittcrject  Sing ;  and   that  ainildastaks  (warrants  for  jahJus\vun:e 
possession)  be  given  in  the  names   of  3Ieer  Ahd'Oollah 
and  Gokul  Chund  for  their  shares." 

The  fourth  share,  so  registered  in  the  name  of 
Gokul  CJiund^  was  afterwards  transferred  to  the  Appel- 
hmt,  Buiiivarce  Lai.  The  name  of  Mood  Narain  was 
wliully  excluded  from  the  order,  though  inserted  in 
the  petition  of  29th  of  June^  1815. 

It  appeared  that  the  Judge  of  the  Zillah  Court  sub- 
sequently ordered  possession  of  the  estate  in  question 
to  be  given  to  the  3Ia]ia-rajaJi. 

In  consequence  of  these  proceedings  the  Ranee 
presented  a  petition  to  the  Sudder  Court,  detailing 
the  circumstances  above  stated,  when  the  Judges 
directed  that  the  petition  should  be  presented  to  the 
Board  of  Commissioners.  This  was  accordingly 
done  ;  and  on  the  8th  of  December,  1816,  the  Board 
declared  that  the  Ranee  had  no  other  remedy  than  to 
institute  a  suit  against  the  Maha-rajah  and  the 
Collector. 

Accordingly,  on  the  31st  of  October^  1817,  the 
Ranee  presented  a  petition  of  plaint  to  the  Provincial 
Court  of  Patna  for  reversing  the  sale. 

The  plaint  of  the  Ranee  was  filed  against  the  Go- 
vernment and  the  Maha-rajah^  for  himself  and  as  Guar- 
dian of  Rajah  Mood  Narain  Sing^  an  infant ;  3Ieer 
Abd-Oollah  ;  Gokul  Chund  ;  and  Baboo  Byjnath  Sahoo^ 
as  Defendants  ;  and  it  set  forth  the  various  particidars 
already  detailed^  and  insisted  that  the  sale  wa;^  irrc- 
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.J,  J,  giilar  nnd  iiiviilid,  and  ou^lit  to  be  rescinded;  bc- 
-?J;V'';,V'/;V!:V.'m  <*iiuse  the  advertising^  the  sale  in  tlie  first  instance 
^i^'<i  wa5;  contrary  to  justice,  and  to  clause  7,  sec.  23,  Keg. 
TiiK ukiksop  YII.  179'J;  and  the  describing  the  {\m\\vd\  malguzanj 
xs\uu\\oi'iiA.  ^^  l^s.  24,748.  11-^a.,  to  be  of  74  villages,  was  both  false 
jAM.iuswuN'f  .^ji^j  fraudulent,  calculated  to  mislead,  and  erroneous 
in  description.  That  there  was  no  balance  due  till 
Phagoon  [February  and  March\  and,  therefore,  the  sale 
was  irregular  ;  ami  that  the  carrying  the  sale  into  effect 
out  of  the  regular  number  was  contrary  to  set.  26, 
Eeg.  XIY.  1793,  and  repugnant  to  the  rules  and 
usages  of  the  superior  authorities.  That  the  claJchila 
(receipt)  of  the  20  th  of  June  stated  the  amount  of 
amdany^  or  revenue,  paid  in  on  the  5th  of  June  at 
E.  6,297,  while  the  Sarrishtahdars  of  the  office,  in^ 
their  statement,  mentioned  only  Es.  1,632.  2a.  K)g.^  as 
received  for  amdany  on  that  day.  That  the  Collector 
had  not  made  himself  acquainted  with  the  receipt  and 
balances  of  malguzary^  as  he  was  bound  to  do,  before 
he  ordered  a  sale ;  and  that  if  an  inquiry  had  been 
made  into  the  amount  received,  the  sale  would  have 
been  prevented.  That  the  Agent  of  the  Ranee  offered 
at  the  time  of  the  sale  to  pay  in  the  balance  due,  but  was 
refused.  That  Hurdial  Sing  was  not  authorized  to  bid 
at  the  sale  on  the  part  of  Maha-rajah^  no  moolchtar- 
namah  (power  of  attorney)  having  been  executed  to 
Mm ;  and,  without  such,  he  w^as  unable  to  purchase. 
That  the  conti-adictory  statements  of  who  the  real 
Purchaser  was  at  the  sale,  and  the  petitions  presented 
by  Hurdial  Sing^  and  Meer  Abd-OoUah,  and  Gokid 
C'hund,  stating  their  purchase  at  the  sale,  proved 
collusion  and  combination  between  Meer  Abd-Ool- 
lali  and  Baboo  Byjnath  Sahoo,  the  cash-keeper  of  Go- 
\ernmentj    and  the   Maha-rajah^   and   rendered    the 
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Rale   invalid,  according   to   sec.   15,   Eeg.   11.1703;        I84i.^ 

and  that  the  sale  was  not  only  a  fictitious  one,   but  maha-rajah 
that  it  was  a  purchase  by  the  Officers  of  the  Col-        sixg 

lector,    both   of   which   were   prohibited.      That   the  ^^^  ^^^^^  ^^ 

villages  of  peraimnoJis  Urol  and  Mussoora  were  more  'J'"^'^  Kanek, 

^  ^         &/  WIDOW  OF  lv,A- 

than  a  hundred  lots,  and  the  matter  must  fall  under  jAH.Tuswa^^-? 
one  of  two  cases.     That  they  must  have  considered  ^^^' 

the  villages  of  both  the  pergunnahs  as  one  lot,  or  as 
two  lots ;  if  two  lots,  the  amount  of  the  receipts  and 
balance  of  mcdguzary  should  have  been  of  each  lot ; 
and  if  the  lots  were  separate,  there  would  have  been 
no  balance  against  the  villages  of  Urol ;  and  that  to 
break  the  lots  without  performing  the  conditions  of 
Eeg.  XXV.  1793,  and  Reg.  I.  1801,  was  contrary  to 
the  Eegulations ;  and  if  the  lots  were  broken,  only 
such  portions  should  have  been  sold  as  would  have 
paid  the  malguzary^  and  not  more  ;  and  in  case  there 
was  a  demur  to  the  balance  on  the  part  of  the  pro- 
prietor and  Zemindar^  it  was  not  proper  to  make  the 
sale  without  removing  that  demur.  That  the  per- 
wannah  to  the  Appellant,  and  the  statement  of  the 
Purchasers,  claiming  as  partners,  proved  that  the  sale 
was  a  fictitious  one,  and  that  the  Collector  well  knew 
the  same.  That  the  balance  given  out  at  the  sale 
was  infinitely  greater  than  the  truth  ;  and  the  sale  was 
for  74  villages  of  pergiinnah  of  Urol  (without  stating 
names),  at  the  enormous  jumma  of  Es.  24,748.  ll|a., 
and,  after  the  sale,  an  amil-dastak  was  given  for  210 
villages  ;  that  these  could  not  have  happened  but  by 
the  fraud  and  collusion  of  the  mutsuddies^  or  Clerks  of 
the  Collector  :  for  all  which  reasons  the  Plaintiff  prayed 
that  the  sale  might  be  reversed,  and  possession  given 
to  her  of  the  210  villages  stated  in  the  Collector's 
Simsiid,  or  deed,  together  with  Es.  74,246.  2|a.j  the 
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^^"*^*        aiuounl of  j)i(c/(/Hzarf/j  iind   Jis.  25,7r>^i.  L']^a.,  iimkiiig 

Mama  UA.iAii     altogothoi*  tllO  Slim  of  OUG  IciC  of  TUpeCS. 

SiNu  On  the  25tli  of   October,  1818,  the  Jlanee  died  ;  and 

tkkh'kir^  op  Ghirdharcc  Slur/  and  otliers  AV(U'e  ultimately  admitted, 
riiHiiANKi;,  .^g  ]l(^ilv  to  prosecute  the  suit  (a). 

jAH.iuswuNT  After  various  proceedings  and  orders  of  the  Court 
to  compel  the  Government  and  the  other  Defen- 
dants to  put  in  answers,  tlie  Mdha-rajah,  on  the 
{)th  of  December,  1821,  filed  his  answer,  on  behalf 
of  himself,  and  as  guardian  of  Mood  Narain  Sing, 
his  Son,  a  minor,  wherein  he  denied  generally  the 
allegations  contained  in  the  plaint,  and  insisted  that 
the  sale  of  the  taloolc  in  question  was  valid  and  ac- 
cording to  the  existing  Eegulations,  such  sale  having 
been  duly  advertised ;  and  he  alleged  that  the  pur- 
chase was  neither  collusive  nor  fictitious,  the  fact  being, 
^'  that  he  (the  MaJia-rajah)  was  the  original  Purchaser, 
and  that  he  made  Meer  Abd-Oollah  and  Gokul  CJtund 
partners  after  the  purchase." 

The  cause  came  on  for  hearing  on  the  26th  of  Jan- 
uari/j  1822,  and  no  answer  having  been  put  in  by  the 
Government,  an  order  was  made  that  the  Government 
Vakeel  should  apply  to  the  Collector  for  an  answer  to 
the  plaint. 

On  the  22nd  of  Jidu,  1822,  a  replication  was  filed  to 
the  answers  of  the  Maha-rajah  and  Meer  xibd-OollaJi. 
To  this  replication  the  Maha-rocjah  and  Meer  Abd- 
Oollah  filed  rejoinders. 

On  the  27th  of  November,  1823,  the  ^faha-rajah 
filed  an  amended  answ^er  to  the  plaint ;  he  insisted, 
first,  that  the  Collector  was  authorized  in  proceeding 
to  the  sale  of  the  talook  in  question  by  the  3rd  section  of 

{a)  See  Keerut  Sing  v.  Koolahul  Sing,  2  Moore'.s  Ind.  App. 
Cases,  331.     See  also  Ghirdharee  Sing  v.  Koolahul  Sing,  ib.  344, 
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Heg.  V.  1796,  the  7th  section  of  Reg.  I.  1801,  and  the  ^  I84i. 

25th  section  of  Eeg.  A^.  1812  :  secondly,  that  the  entry  Maha-rajah 

of  the  20th  of  June,  of  Es.    6,297.  4a.,   alleged  to  ^^^™^^'^ 

have   been   paid   by    the   Ranee  on   account   of   the  ^     J- 

^     .  "^  The  Heirs  or 

arrears,  for  which  the  Sarrishtahdars  had  not  given   i'»k  Kanee, 
her   credit,  was  obtained  by   favour  of   the  Officers  jAHJui*wuNr 
of  the  Collector,  and  contrary  to  the  established  rule  :        ^^^^^ 
and  thirdly,    that  there   was   no  breaking  of  a  lot, 
against  which  Eeg.  XXV,   179o,  and  Eeg.  L  1801, 
provide ;   but  that  the  sale  was  effected  pui'suant  to 
25th  sec.  of  Eeg.  V.   1812,   and,  under  the  circum- 
stances in  which  the  property  had  been  placed,  was 
conformable  to  the   3rd  sec.   of  Eeg.  V.   1796,  and 
7th  sec.  of  Eeg.  I.  1801. 

To  this  amended  answer  a  replication  was  filed  on 
the  loth  of  January,  1824,  and  the  Defendant,  the 
Maha-rajah,  rejoined. 

Various  urgent  applications  and  orders  were  ad- 
dressed by  the  Court  to  the  Collector,  to  put  in  the 
answer  of  Government,  which,  it  appeared,  was 
delayed  by  the  circumstance  of  the  papers  in  the 
ijase  being  under  the  consideration  of  the  Governor- 
General  in  Council.  The  result  of  the  deliberation 
of  the  Governor  was,  hoAvever,  a  determination  not  to 
defend  the  suit  en  the  part  of  the  Government, 

On  the  14th  of  September,  1822,  the  Collector  of 
Bahar,  Mr.  Wigram  Money,  in  answer  to  a  reference 
by  the  Board  of  Eevenue  of  the  Central  Provinces, 
reported  his  opinion  that  the  legality  of  the  sale 
could  not  be  defended ;  and  the  Board  reported  their 
disapprobation  of  the  whole  proceeding  in  the 
strongest  terms.  The  Governor- General  in  Council 
adopted  their  view  of  the  case  as  to  the  illegality  and 
iDJustice  of  the  sale.,  and  intimated,  that  if-  the  Pur- 

YOL,    111,  '  H 
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i^-*^-        clijisei's    could    not     1)0    iii(lucc3(l    to    rciiounco    tlioiV 
nama  R.uAM  piircliasc,  the    llcs|X)ndeiits  should  be  furnislKsd  with 
SiN(i        stainp  pjqun'  iroo  (;t   exponso,  to  prosecute  their  suit 
rr....  iT'  for  iiunulliu^  the  sale. 

theRankk,  On  tho  loth  oi  AugusL  lS2iy  the  followiui^  per- 
jAH  JuswDNT  tvannah  from  the  Collector  was  addressed  to  the  Govern- 
^^^^'  ineut  Vakeel^  by  order  of  the  Governor-General  in 
(■ouncil: — "In  the  ease  of  the  Ranee^  the  Wife  of 
the  late  Jaswunt  Sinj,  against  (jovernment,  and  the 
Purchaser  of  the  sale  of  the  taloolc  Belkhuruh^  of  Urol^ 
for  the  reversal  of  the  sale,  do  you  represent  to  the 
said  Court  that  an  answer  on  the  part  of  Government 
to  the  plaint,  desiring  that  the  sale  be  aflirmed,  is 
unnecessary,  and  that  the  Court  may  decide  upon 
the  case  according  to  jitstiee.'' 

On  the  9th  of  xVpril^  1825,  GoJml  Chund  filed  his 
answer  to  the  plaint,  insisting  on  the  validity  of  the 
sale,  denying  that  there  was  any  collusion  between  the 
Officers  of  Government,  and  contending  that,  as  the 
Governor-General  and  Board  o-f  Ee venue  had  rejected 
the  petition  of  the  Ranee  for  rescinding  the  sale,  she 
was  })recluded  by  the  3rd  clause  of  sec.  6,  and  1st 
clause  of  sec.  7,  and  by  sec.  27^  of  Eeg.  XI.  1822^ 
from  instituting  any  suit  to  annul  the  sale ;  he  also 
alleged,  that  he  had  sold  his  interest  to  the  Appellant, 
Lata  Bumvaree  Lai. 

To  this  answer  the  Plaintiffs  replied. 
The  cause  being  at  issue,  documentary  evidence 
w^as  produced  on  behalf  of  the  Plaintiffs,  consisting  of 
copies  of  the  old  books  of  settlement  of  the  villages  in 
the  iiergunnahs  of  Urol  and  Mussoora ;  extracts  from 
the  toivjee  (monthly)  accounts  of  kists  (revenue)  and 
payments  on  account  of  collections;  the  original  peti- 
tions of  (lie  Rrfjiee,  for  indulgence  in  payment  of   the 
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revenue  due  in  1815  ;  the  first  and  second  advertise-        ^^^i- 

ments  for  tlie  sale  ;  the  proceedings  of  the  Collector,  Maharajah 
recording  the  purchase  of  the  zemindary  in  question ;        s^j^o  ' 

the  Sunnud>^  or  deed  of  sale ;  certain  proceedingj^f  the  ^^^  ^-^^^^  ^^ 

Collector  of  Bahar,  annullin<:c  the  sale  of  other  vil-  '^*^^'  Ranee, 

^  .  WIDOW  OP Ra- 

lages,  and  of  the  Zillah  Court,  suspending  the  trans-  jahJuswunt 
f^r  of  the  property  to  the  auction   purchasers ;  and         ^^^* 
the  final   orders  of  the    Government   respecting   the 
defence  of  the  suit. 

The  Defendants  also  produced  documentary  evi- 
dence, consisting,  among  other  things,  of  the  origi- 
nal perwannahs  to  the  Maha-rajah  and  other  Zemin- 
doti's^  requiring  them  to  sign  kabooliats  for  their  entire 
zemindaries  ;  the  agreement  of  the  Ranee  to  pay  the 
full  assessment  on  her  '^emindary  ;  her  mooktarnamah 
in  favour  of  Puhulwan  Sing  ;  the  hahooliat  or  lease 
of  the  Ranee'' s  mokhtar  for  the  pergunnahs  of  Urol  and 
Mussoora  ;  invoices  of  remittances  and  treasury  re- 
ceipts for  moneys  paid  in  on  account  of  the  revenues 
of  those  pergimnas ;  the  original  statement  of  the 
Collector  of  Bahar  to  the  Board  of  Eevenue,  of  lands 
in  that  zillah  proposed  to  be  sold  by  the  Collector  on 
the  5th  of  Jime^  1815 ;  the  advertisements  for  the 
sale ;  the  kahooliat  of  Puhulwan  Sing^  on  behalf  of 
the  Ranee,  already  stated ;  the  several  petitions  on 
behalf  of  tlie  alleged  Purchasers,  for  admission  to  the 
lands  purchased,  and  the  ord(n-s  thereon ;  the  petition 
of  the  Ranee  for  the  annulling  the  sale ;  and  the 
correspondence  between  the  Board  of  Revenue  and  the 
Collector ;  the  Eeport  of  that  Board  to  the  Govern- 
ment, and  the  answer  thereon ;  together  with  copies 
of  the  monthly  accounts  of  the  Collections  of  the 
mahals  in  Zillah  Bahar,  horn  June,  1815,  to  June,  1820. 

In  consequence  of  a  Letter  from   the  Coui't  of  the 
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i«i^-  18th  of  fhdij^  1825,  various  documents  wore  sent  np  by* 

mahI-rajaii  the  Board   of   lleveniie  and  the  Collector  of  Bahar^ 

Sjno  '^^  consisting  of  reports  made  by  the   Vakeel  of  Govern- 

^    J-  ment   of  the  City  Conrt  of  Patna,    on  the   mode  in 

The  Heirs  op  •^  ^  ^ 

TiiE  Kankk,  Avhich  the  sale  had  been  advertised,  the  proceedings 
jahJuswunt  ot  the  Collector  recording  the  sale,  and  the  vanous 
petitions  presented  by  the  Defendants  for  the  trans- 
fer and  possession  of  the  property,  according  to  their 
respective  claims. 

Nine  witnesses  were  also  examined  on  the  part  of 
the  Defendant,  Meer  Ahd-OoUah^-  respecting  the  due 
publication  of  the  advertisemcTrtSy  and  the  notice 
given  thereof  to  the  Ranee  ;  and  the  Vakeels  of  Govern- 
ment were  examined  upon  inteiTOgatories  to  the  same 
points  by  both  the  PlaintiJ^  and  Defendant. 

The  proceedings  relative  to  the  defence  of  the  suit^ 
on  the  part  of  Govern  ment^  were  also  put  in  with  the 
interlocutory  petitions  and  orders  made  in  the  pro- 
gress of  the  suit,  together  with  a  petition  of  the  Ap- 
pellants of  the  12th  oiJuhj^  1825,  submitting  observa- 
tions on  the  sufficiency  of  the  second  advertisement, 
and  the  roohakary-y  or  proceeding  of  the  Court,  inquiring 
into  the  publication  thereof,  of  the  IGth  oiJuly^  1825. 

On  the  19  th  of  Novemher^  1825,  the  cause  came  on 
to  be  heard  before  the  Provincial  Ceoirt  of  Patna,  when 
the  Judges,  having  gone  minutely  into  all  the  circum- 
stances of  the  case^  gave  judgment  in  favour  of  the 
Plaintiffs ;  and  ordered  that  the  Plaintiffs,  Ghirdharee 
Sing^  Neemdharee  Singj  Doorgpal  Sing^  Koolahul  Sing^ 
and  Durijao  Sing^  should  obtain  possession  of  the 
villages  in  dispute  with  their  co-heirs,  and  that  their 
names  and  shares  should  be  inserted  in  the  office  of 
Government  by  a  precept  to  the  Collector ;  that  the 
Plaintiffs  should  pay  into  the  Treasury  the  sum,  of 
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Hs.   2,716.   Ga.   5g.,   the  balance  after  the  receipt  of      J84i^ 
Rs.  10,020.  4a.,  on  account  of  the  balance  of  vial-    maha-rajah 
guzary  due  to  the  end  of  Phagoon^  with  interest ;  and        gj^.Q 
the  Court  declared  as  follows: — ^^As  it  is  probable  theHeirsop 
that  the  Purchasers  have  realized  more  than  the  price    theEanek, 

,        widowofKa- 

of  the  saloj  with  interest,  from  the  profits  of  the  vil-  jahJuswdst 
lages  in  dispute,  it  is  not  thought  necessary  to  give  ^^^* 
any  order  to  return  the  sale-price  in  the  case.  Either 
of  the  parties  Avho  may  think  there  is  an  excess  of 
money  due,  may  sue  to  realize  it.  As  the  sale  was 
effected  by  the  combination  and  misrepresentations  of 
the  Officers  and  Purchasers,  and  the  Council  (/.  e.  the 
Provincial  Council  of  Patna)^  upon  the  report  of  the 
Collector  and  Letter  of  the  Board,  when  an  answer  of 
Government  to  the  plaint  was  required,  considered  the 
Bale  to  be  improper,  and  advised  it  (the  talook)  to  be 
fetumed,  with  which  the  Purchaser  would  not  comply, 
and  on  which  account  Government  refused  giving  an 
answer  to  the  plaint  of  the  late  Ranee,  no  blame  is 
attached  to  Government.  The  whole  costs  of  both 
parties  are,  therefore,  to  be  paid  by  the  Purchasers.' ' 

From  this  decree  the  Maha-rajah  appealed  to  the 
Sudder  Deioanny  Adaivlut  of  Bengal.  The  Provin- 
cial Court  of  Patna  transmitted  his  appeal,  together 
with  a  separate  petition  of  the  Appellant,  Bunwaree 
Lai,  praying  to  be  admitted  to  appeal  in  the  place 
of  Gokul  Chund,  whose  interest  he  had  purchased, 
and  was  in  possession  of  his  share  of  the  talook  in 
question. 

The  Appellant  J  the  Maha-rajah^  having  presented 
a  supplemental  petition  to  the  Sudder  Court,  setting 
forth  that  the  Provincial  Court  had  refused  to  ex- 
amine certain  Witnesses,  whose  evidence  was  of  im- 
portance to  his  case,  an  order  was  thereupon  made, 
directing  the  transmission  of  the  papers  to  the  Judges 
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1841.  -of  tlio  Provincial  ('ourt,   and  ordering  them  to  take 

maHa-ha.iah  the  depositions  of  the  AVituesses  named  by  him,  and 

^^  SiNo^^^  any  further  evidence  which  he  or  any  other  of  the 

V-  iDarties  should  produce  to  prove  their  claim. 

The  Heirs  of    -^  -^  .      ^ 

theRankk,        In  pursuance  of   this  order  the  Provincial  Court 

jAH  J'uswuNT  directed  the  writer  of  the  Court  to  take  the  depositioUvS 

Sing.       of  the  Appellant's  Witnesses  as  they  should  attend. 

The  Appellant,  Bunwaree  Lal^  submitted  a  list  of 
documentary  and  oral  evidence  to  the  Provincial  Court, 
which  he  desired  to  produce ;  and  which  he  was 
permitted  to  prove. 

The  cause  ultimately  came  on  to  be  heard  by  the 
Sudder  Dewanny  Adawlut  on  the  3  3th  of  March^  1832, 
and  the  hearing  was  continued  on  the  19th,  20th,  26th, 
and  27th  days  of  the  same  month.  On  the  2nd  of  April 
the  cause  again  came  on,  when  the  Court  adjourned 
the  proceedings,  for  the  purpose  of  examining  certain 
oases  cited  by  the  Appellants  and  Respondents  as 
precedents ;  the  decisions  in  which  were  ordered  to 
be  returned  from  the  office,  together  with  copies 
of  certain  Letters  regarding  the  promulgation  of  l^Qg, 
XI.  1822,  which  had  been  also  insisted  on. 

On  the  24th  of  April^  1832,  the  cause  was  f  nally 
disposed  of,  wlien  judgment  was  pronounced  by  Mr. 
Henry  Shakespear  in  favour  of  the  Eespondents, 
thereby  confirming  the  decision  of  the  Pro^dncial  Court 
of  Patna. 

On  the  29  th  of  May^  1832,  the  final  decree  was  made, 
in  which  the  following  reasons  were  given  in  sup- 
port of  the  decisions  of  both  Courts  rescinding  the 
sale : — 

"  First.  According  to  the  papers  of  the  settlement 
of  1197  Fusly^  the  sale  of  one  or  two  villages  of  the 
talook  in  dispute  would  have  been  sufficient  to  realize 
the  arrears  due  to  Goyerument. 
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*'  Second.     13 j  the  Eegulations  in  force  at  the  time        I'^i- 
of   the   salcy  it  was   necessary   for   the    Collector   to   maha-rajah 
select  one  or  tAvo  of  the  said  mahalsy  and  ta  refer  tO'       si^^^q 
the  Board  for  permission   for  their  sale,  and  not  for  ^     J'- 
the  sale  of  the  entire  talook,  the  Kanee, 

''Third,     in  the  nrst  advertisement^  no  particulars  jahJuswunu 
of   the   villages   for  sale   Avere    mentioned^   as   they 
should  have  been, 

*'  Fourth.  If  the  names  of  all  the  asleed^ndi  dakhilee 
mahals  had  been  mentioned^  the  talook  would  have 
sold  for  twice  or  thrice  as  much  as  the  sale  price. 

''  Fifth.  The  second  advertisementj  postponing  the 
sale,  was  not  published  at  the  villages  for  sale,  accord- 
ing to  sec.  5,  Eeg.  XYIII.  1814."  And  the  decree 
of  the  Sudder  Dewanny  Adaiolut  then  proceeded  as 
follows: — '^  Upon  those  grounds  of  the  Eespondents, 
proved  by  the  papers,  and  upon  consideration  of  the 
circumstances  stated  in  the  decision  of  the  Provincial 
Court  of  Fatnaj  dated  the  19th  of  November^  1825,.  for 
the  reversal  of  the  sale,  it  appears  to  be  just  and  pro- 
per, upon  every  principle  of  justice,,  to  declare  that  the 
sale  in  dispute  was  unnecessary,,  improper,,  and  con- 
trary to  the  Eegulations  :  unnecessary,  because  there 
would  have  been  no  objection  to  the  sale  of  one  or 
two  mahals ;  improper,  and  contrary  to  the  Eegula- 
tions, because  by  Eeg.  XI..  1822^  the  Eegulations  re- 
garding sales,  previous  to  the  promulgation  of  that 
Eegulation,  have  suffered  no  change  or  alteration. 
And  in  sec.  3,  Eeg.  XIY.  1793,  it  is  ordered,  that  if 
arrears  of  malguzary  become  due  by  a  proprietor  of 
land,  a  portion  of  the  land&  of  the  defaulter  should  be 
sold  in  proportion  to  the  arrears,  after  ascertaining 
the  wishes  of  the  Board.  In  sec.  2,  Eeg.  V.  1796, 
it  is  stated,  that  when  a  3ale  of  lands  becomes  ne- 
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^  184L        cGssary,  the   C'ulloctor   should    with    the   utmost  rare 
maha-uajah    select  such  portion  of  the  lands  as  would,  accordiup 

AllTTlilMEET  *  •  1    •  .  , 

Sixo  to  the  statement  in  his  ])ossession,  and  the  usual 
The  Heirs  OF  price  of  suoh  luuds,  be  suthciont  for  the  arrears  of 
THK  Kankk,  (Government,  &c.,  and  not  more.  In  sec.  3,  Kei'. 
jAH.JusNvuNT  VII.  1799,  it  is  stated,  that  '  the  Board  shall  be  re- 
sponsible  that  sales  are  eifected  with  the  greatest  care, 
and  in  a  proper  manner ;  and  especially  take  care  that 
Collectors  select  lands  for  sahi  in  the  most  proper 
manner  and  fix  the  jumma  according  to  the  Kegula- 
tions.'  When  sec.  2,  Eeg.  Y.  179G,  was  amended 
by  sec.  6»  Eeg.  I.  1801,  a  further  power  was  given 
to  the  Board,  that  whenever  they  consider  the  amount 
of  arrears  may  be  realized  by  sale  of  lands,  and  that, 
compared  "with  the  value  of  the  entire  lands,  a  small 
excess  only  may  ariso-  by  the  sale  of  the  entire  lands, 
they  are  at  liberty  to  have  those  lands  sold,  according 
to  the  Eegulations.  Moreover,  by  clause  2,  sec.  29, 
Eeg.  YII.  1799,  it  is  necessary  that,  for  the  infor- 
mation of  Purchasers,  the  lands  for  sale  should  be 
described  at  the  time  of  sale,  particularly  according  to 
the  mahals^  besides  the  expenses  of  the  collections  of 
the  preceding  year,  and  the  sudder  jnmma^  in  such 
manner  as  to  promote  the  sale,  as  far  as  possible,  with 
propriety;  and  by  sec.  9,  Eeg.  I.  1801,  it  is  clear 
that,  whenever  a  sale  of  entire  lands  becomes  neces- 
sary to  realize  arrears,  it  is  requisite  that,  at  the  time 
of  sale,  their  names,  and  the  name  of  the  mahcd  to 
which  they  belong,  should  be  stated,  according  to  the 
Quinquennial  register,  and  the  amount  of  the  mokur- 
rery  jumma  ;  but  in  the  sale  of  the  talook  in  dispute, 
neither  the  acting  Collector,  nor  the  Board,  who  are 
the  protectors  of  the  rights  of  defaulters,  have  paid 
attention    to  the   provisions   of  the  aforesaid  Eegula- 
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tions  :   on  the  contrary,  by  the  statement  of  the  acting        i^^i. 
Collector,, dated  the  4th  of  August^  1815,   a  suspicion    Maharajah 
arises  that  the  said  Collector  referred  to  the  Board  for        su^q 
a  sale  of  the  lands,   without  ascertaining  the  amount  ^     J^- 

^  ^  The  Heirs  of 

of  arrears  or  value  of  the  lands,  and  without  knov\dng    the  Kanee, 

-  1.1  11  Pii  P  i-ijin.      WIDOWOFRa- 

that  nearly  the  whole  oi  the  arrear  tor  Avhich  the  lirst  jahJdswunt 
advertisement  was  made,  was  paid  before  the  day  of  ^^^^' 
sale,  and  effected  the  sale ;  from  which  the  negligence 
of  the  Officers  of  the  Collector  is  evident :  whereby 
a  strong  suspicion  is  created,  that  the  sale  of  the 
talook  was  not  effected  without  their  collusion  and 
artifices.  In  the  Persian  translation  of  cl.  3,  sec.  6, 
Eeg.  XI.  1822,  it  is  stated,  that  sale  before  or  after 
the  promulgation  of  that  Eegulation  shall  be  valid, 
and  not  liable  to  be  annulled,  provided  the  order 
of  the  Board  had  been  given  for  the  sale  of  all  the 
lots  which  were  sold,  even  should  any  error  have  been 
made  by  the  Collector  or  the  Board  ;  but  such  an 
error  relates  to  the  statement  of  the  Collector,  or 
orders  of  the  Board  thereon,  and  not  to  inquiries  and 
measures  which,  by  the  Eegulations  in  force,  are  for 
the  preservation  of  the  rights  of  defaulters,  and  for 
the  regularity  of  sales.  In  this  case  it  is  evident, 
that  if  the  acting  Collector  had  advertised  the  parti- 
culars of  the  lands  for  sale  at  the  time  of  the  sale, 
the  said  lands  would  have  sold  for  two  or  three  lacs  of 
rupees^  of  which  the  sale  by  Gokul  Chund^  as  alleged, 
of  his  four  ana  share  for  sixty-five  thousand  rupees^ 
to  Bunwaree  Lal^  Appellant,  two  years  and  a  half 
after  the  sale,  if  it  be  true,  is  a  strong  proof.  Eegard- 
ing  the  second  advertisement,  although  by  the  deposi- 
tions of  the  Witnesses,  which  were  taken  by  the 
order  of  this  Court,   it   is  certain  that  the  Ranee^  the 

Widow  of  Rajah  Juswunt  Sing^  was  informed  by  her 
VOL.  in.  1 
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1841.  Agent  of  the  sale  being  postponed  to  the  22nd  of 
Maharajah  Jiinc^  1815,  yet  the  advertisement  was  not  published 
^^Jijs?^  as  required  by  sec.  5,  Eeg.  XYIII.  1814,  and  the 
^  J^:  ,  plea  of  the  Eespondcnts  on  this  ground  cannot  be  re- 
theRanke,  butted.  Independently  of  this,  according  to  justice 
jahJuswunt  and  the  circumstances  above  stated;  and  the  decision 
Sing.  ^^  ^j^-g  Qq^-^^  ^n.  the  case  of  Government  and  Bal  Dut 
Doohei)^  Appellants  (JN'o.  17 06,  on  the  17th  of  Ja- 
miary^  1820),  it  is  most  proper  and  necessary  that  the 
sale  in  dispute  should  be  reversed,  and,  according  to 
the  decision  of  the  Court,  that  the  Eespondcnts  im- 
mediately, on  paying  the  sum  of  two  thousand  seven 
hundred  and  sixty  rupees^  six  anas^  five  gundas^  the 
balance  due  to  Government,  with  interest  from  the 
date  of  sale,  be  put  in  possession.  But  be  it  not 
understood,  that  the  sale  in  dispute  has  been  reversed 
on  account  of  the  sale  price  of  the  lands  much 
exceeding  the  arrears  of  malguzary  due  by  the  pro- 
prietor ;  for,  according  to  sec.  25,  Eeg.  V.  1812,  it 
would  not  be  a  sufficient  ground  to  reverse  the  sale  : 
but  be  it  known,  that  the  real  ground  for  the  reversal 
of  the  sale  of  the  tahok  in  dispute  is  this,  that  although 
the  jumma  of  every  mahal  of  the  talook  was  sepa- 
rately entered  in  the  Settlement  1197  Fasly^  the 
Collector  did  not  refer  to  the  Board  for  the  sale  of  a 
portion  of  the  lands  of  the  defaulter,  sufficient  to 
discharge  the  arrears  due  to  Government ;  and  it  is 
still  more  wonderful  that  in  the  advertisement  for 
the  sale  of  the  entire  talook ^  the  name  and  jumma  of 
each  mahal  belonging  to  it  was  not  mentioned,  as 
ordered  by  the  Eegulations,  and  in  consequence  of 
which  omission  a  great  loss  has  been  sustained  by 
the  Eespondcnts. — Ordered,  therefore,  that  the  de- 
cision of  the  Provincial    Court,    dated   the    19th   of 


Sing. 
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November,  1825,  be  in  every  respect  affirmed,  and  all        ^^^i- 
the  costs  be  payable  by  the  Appellants,  and  the  Ee-   maha-rajah 

.  .  .  .  MiTTEPtJEET 

spondents    be    put    in    possession    immediately,    on        sing 
paying  the  sum  of  two  thousand  seven  hundred  and  rj.^^  ^^^^^  ^^ 
sixteen  rupees,  six  anas,  five  qundas.  the  balance  due   the  Ranee, 

^  .  WIDOW  OF  Ra- 

to   Government,  with  interest  from  the  date  of  the  j  ah  J  us  won:? 
sale." 

From  this  decree  the  Appellants  appealed  to  His 
late  Majesty  in  Council. 

Mr.   Pemherton^  Q.C.*  and  Mr,  Jackson^  for  the 
Appellants,    Maha-rajah   Mitterjeet  Sing^  and 
Meer  Ahd-Oollah. 

By  the  decree  appealed  from,  the  sale  of  the  talook 
is  set  aside  principally  on  the  ground  that  the  provi- 
sions contained  in  the  Bengal  Eegulations  authorizing 
sales  of  land  for  arrears  of  revenue  have  not  been 
complied  with.  The  main  questions  which  arise  are 
— first,  the  propriety  of  the  selection  of  the  entire 
talook  of  BeWitiiruh  by  the  Government  for  the  arrears 
of  revenue ;  secondly,  the  validity  of  the  advertise- 
ments and  sale  statement ;  thirdly,  the  assumed  inva- 
lidity of  the  sale  under  Eeg.  YII.  1799,  sec.  29,  cl.  3, 
by  reason  of  the  purchase  being  made  fictitiously ; 
and  lastly,  whether  the  Ranee  had  not  so  acted,  by 
the  appropriation  of  the  purchase.-money,  as  to  pre- 
clude the  Eespondents  from  objecting  to  the  sale. 

I.  It  is  admitted  that  the  Ranee  held  the  ialook  in 
zemindary  tenure,  and  that  one  of  the  incidents  of 
this  tenure  by  Eeg.  I.  1793,  by  which  the  title  of  the 
Zemindars  was  originally  recognized,  is,  that  the  lands 
are  liable  to  sale  if  the  revenue  assessed  upon  them 
shall  fail  to  be  duly  paid.  When  this  event  happens, 
the  revenue  authorities  proceed  to  a  sale  of  the  whole 
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^8**^-  or  a  part  of  the  zemindar y  in  arroar,  the  purchase- 
maha-rajah   luoiKiy,  or  so  much  of  it  as  may  be  necessary,   being 

81N0  applied  in  satisfaction  of  the  arrear  due  from  the 
The  HEiRa  of  ^^'^^^il^^^  J  the  question  then  is,  whether,  in  this  case, 
THE  Ranee,   the  selection  of  the  entire  talook  was  a  iustifiable  ex- 

"WidowofHa-  ,  .  .  .  •' 

jahJuswunt  ercise  of  the  discretion  vested  in  the'  revenue  authori- 
ties. KirtChunder  Roy  and  other  s\.  The  Government  (^a) 
is  conclusive.  In  that  case  your  Lordships  held, 
that  no  excess  in  the  value  of  lands  sold,  over  the  ar- 
rear of  revenue  due,  would  vitiate  the  sale,  the  Go- 
vernment having,  by  Eeg.  Y.  1812,  an  absolute  dis- 
cretion to  sell  either  the  whole  or  any  part  of  the  estate 
for  arrears,  without  reference  to  the  probable  produce 
of  the  sale.  In  delivering  judgment,  Mr.  Baron  Parke 
says,  in  reference  to  that  Kegulation  (h) — *^  It  would  be 
difficult  to  find  language  better  calculated  to  do  away 
with  all  objections  on  the  ground  of  excess  as  to  the 
validity  of  sales  made  by  order  of  the  Ee venue  Board, 
under  the  sanction  of  the  Governor-General,  when  an 
«  arrear  exists."  Here  an  aiTear  is  clearly  proved  to 
have  been  due.  But  it  is  objected  by  the  Eespondents 
that  the  selection  of  so  large  an  estate  as  the  talook  of 
Belkhuruh  for  sale  for  the  arrears  was  a  violation  of  the 
spirit  of  the  Eegulations.  The  contrary  is  the  fact. 
The  acts  of  the  Ranee^  in  her  dealings  with  the  Go- 
vernment, and  by  the  execution  of  the  kahooUat^ 
had  constituted  the  74  villages  into  one  joint  estate. 
It  was  separately  registered  from  the  other  pro- 
perty of  the  Ranee^  and  was,  in  fact,  a  pergunnah 
property.  It  is  a  rule  to  preserve  the  pergumiahs 
and  other  local  divisions  entire,  whenever  it  is  prac- 
ticable :  sec.  7,  Eeg.  1. 1801.  In  conformity  wdth  this 
established  practice,  the  selection  of  the  entire  talook 
{a)  1  Moore's  Ind.  App,  Cases,  383.  (/;)  lb.  408. 
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was  proper,  unless  there  were  any  circumstances  ren-        ^^^i- 
derinfir  it  imperative  to  break  up  the  talooh.     The  pro-    maha-rajah 
pricty  or  expediency  oi  the  latter  step  has  not  been        si^g 
shown  in  these  proceedings ;  and  we  submit,  that  the  ^^^^  ^-^^^^  ^^ 
selection  of  this  talooh  for  sale  was  a  proper  exercise    ^^^^  Kanee, 
of  the  power  vested  in  the  revenue  authorities;  that  jah.Iuswdnt 
this  discretion  was  judicially  exercised ;  and  that  even 
if  it  were  otherwise,  no  want  of  discretion  merely, 
on  the  part  of  the  Board  of  Ee venue,  of  which  the 
Appellants,  as  purchasers,  were  necessarily  ignorant, 
can,    either   under   sees.   24  &  25   of  Eeg.  Y.  1812, 
or  on  any   other  grounds,   affect  the  validity  of  their 
purchase  in  a  Covirt  of  justice. 

11.  If  the  selection  were  proper,  has  any  circumstance 
subsequently  occurred  which  rendered  the  sale  in- 
operative and  void?  To  the  first  advertisement  two 
objections  are  raised  by  the  Eespondents  ;  first,  that 
it  is  an  inaccurate  description  of  the  property ;  and 
secondly,  that  it  is  incorrect  in  form.  It  is  important 
to  ascertain  the  principle  upon  which  this  advertise- 
ment was  framed,  and  the  facts  by  which  its  accuracy 
and  sufficiency  must  be  determined.  To  avoid  disputes 
between  the  Government  and  the  Purchasers,  the  prac- 
tice is  to  introduce  into  the  advertisement  only  the 
name  of  the  principal  village  or  place,  giving  its  appel- 
lation, in  the  District  about  to  be  sold.  This  is  stated 
in  the  evidence  to  be  the  custom  of  the  office.  The 
information  thus  afforded  was  always  found  sufficient ; 
for,  unlike  private  property,  the  boundaries  and  par- 
ticulars of  which  are  matters  of  merely  private  interest, 
the  divisions  of  these  zemmdaries  are  public  and  terri- 
torial. The  actual  divisions  themselves  are  matters  of 
general  notoriety  and  universal  concernment.  This, 
with  the  amount  of  the  jumma^  or  revenue  assessed 
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._ L.       "pon  tlio  property  for  sale,  and  the  name  qf'the  7nahat 

^un^iii^ET  ^^"^  Malgu^ar,    conveys  all   the   general   information 
Sing        relating  to  the  property  which  is  nec(;ssary  or  useful 
The  Heirs  OF  in  an  advertisement.     Eeg.  XIV.   1793,  which  pre- 
winoworiul  scribes  the  form  of  the  advertisement,  does  not  require 
'^^^SiNG^''^  that  any  detailed  particulars  should  be  set  out,    other 
than  were  given  in  this  advertisement.     Eeg.  XVIII. 
1814  is  to  the  same  effect.     As  the  Eegulations  then 
require  no  detailed  particulars  of  the  property  about 
to  be  sold,  it  is  necessary  to  inquire  whether  there 
was  a  misdescription  in  the  first  advertisement.     The 
description  of  74  villages,  as  mentioned  in  the  Decen- 
nial settlement,  and  described  in  the  kahooliat  of  the 
Ranee  as  74  jummas,  was  correct.     The  description, 
after  the  pergimnah  had  been  transferred  to  the  Zillak 
Shahahad^  as  210  villages,  namely,   85  of  aslee^   and 
125    dakhilee^    was    erroneous.     This    property    was 
only  recorded  by   74  names,  paid  only  74  jummas^ 
and  was  divided  into  74  known  and  established  local 
divisions.     The  advertisement,  therefore,  was  right  in 
describing  it  as  74  ?nouzahs\     Secondly,  it  is  contended 
that  the  advertisement  is  incorrect  in  form,  because 
the   names   of   the  villages  are  improperly  described. 
This  we  have  already  shown  is  not  required  by  Eeg. 
XIV.  1793.     And  further,  that  the  hour  of  sale  is  not 
mentioned,  conformably  to  the  26th  sec.  of  that  Eegu- 
lation.     This  objection  was  not  urged  in  the  Courts 
below ;  but  surely  such  omission  could  not  invalidate 
the  sale.     Some  of  the  provisions  of  the  Eegulations 
are  merely  directory.     Thus  in  the  case  of  the  Collector 
of  Benares  and  others  v.   Cosa    Gir  6f  Raj  Gir  (a),  the 
Eegulations  relating  to  revenue    sales  provide  that  on 
the  purchase  of  the  property,  the  Purchaser  shall  de- 
>;  3  Slid.  Dew.  Ad.  Rep.  88. 
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posit  five  per  cent.     The  Purchaser  in  that  case  did       i84i. 

not  deposit  five  per  cent,  on  the  day  of  sale,  and  the  ivfAHA-RAjAH 
Coui^t  held  that  the  failure  to  fulfil  that  condition  was        Soq^^ 

not  sufiicient  to  invalidate  the  sale.  ^     ,y- 

The  Heirs  op 

With   respect   to   the  second  advertisement,    it  is   theIIaaee, 
material  to   bear   m  mmd  that  the   lianee  made  no  jahJuswu^jt 
objection  to  it  either  before  or  at  the  sale.     Sec.  5,  of       ^^^^' 
Eeg.  XYIII.  1814,  does  not  apply.     The  postpone- 
ment was  granted  to   the  Ranee  as   an  indulgence, 
and,  therefore,  did  not  occur  through  one  of  the  un- 
avoidable  causes  which  that    section    has   in   view. 
Indeed,  there   existed   no   necessity  for   issuing  the 
second   advertisement.     The    Collector  of  Bareilly  v. 
Major  Hearsey  (a).     The  proceedings  with  regard  to 
the  notice  of  the  sale  were  in  every  respect  regular, 
and  within  the  terms  of  sec.  7,  cl.  4,  Eeg.  XI.  1822, 
which  is  retrospective. 

III.  The  question  whether  the  purchase  was  ficti- 
tious is  wholly  irrelevant  as  between  the  Appellants 
and  Respondents,  for  that  question  cannot  arise  unless 
there  be  a  valid  sale,  divesting  the  property  of  the 
latter,  and  then  it  arises  only  between  the  Government 
and  the  Purchaser.  It  is  obvious  that  if  the  purchase 
had  been  fictitious,  it  was  a  penal  matter,  which  Eeg. 
VII.  1799,  places  exclusively  within  fche  cognizance  of 
the  Governor- General  in  Council.  The  charge  that 
the  sale  was  promoted  and  induced  by  the  fraudulent 
practices  of  the  native  Officers  of  the  Collector,  in 
concert  with  the  Appellants,  the  Purchasers,  is  without 
foundation.  It  was  not  a  fictitious  sale,  neither  was 
it  a  purchase  by  a  Government  Officer.  [Mr.  Serjeant 
Spankie — We  do  not  insist  on  that  ground  of  objec- 
tion.] It  will  be  then  unnecessary  further  to  argue  it, 
(a)  3  Sud,  Dew.  Ad.  Rep,  245. 
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1841.  jy  T]^(.  application  of  the  purchase-money  to  the 

MAirA-HA.iAH    use  of  the /i^r^w^^,  at  her  request,  precludes   any  subse- 

MirrEUJEET  ^  .  „    .  ....  '  \  ,  y 

Sixa  quent  question  ot  the  validity  of  the  sale  as  between 
The  mim  of  ^^^^  ^^^  ^^^  Purchaser.  This  should  be  looked  at, 
iMK  R.wKE,  y^r[{i^  rcfcrence  to  two  distinct  periods  of  time.  During 
jAH.iuswDNT  the  period  the  Ranee  was  in  possession,  and  appro- 
priated the  purchase-money  to  her  own  purposes,  her 
conduct,  if  she  meant  to  complain  of  the  sale,  was 
fraudulent.  After  she  lost  possession,  and  still  con- 
tinued to  appropriate  the  purchase-money,  it  amounted 
to  a  waiver  and  abandonment  of  all  objection  to  the 
sale.  It  might  not  be  inconsistent  with  any  step  which 
the  defaulter  might  subsequently  take  to  recover  from 
the  Government  compensation  for  an  improper  exer- 
cise of  its  authority,  if  such  had  taken  place ;  but  as 
between  the  Ranee ^  who  was  divested  of  the  estate,  and 
the  Purchaser,  we  submit  that  the  acceptance  of  the 
purchase-money  is  conclusive ;  for  it  is  impossible  that 
a  party  can  be  at  the  same  time  Owner  of  the  estate 
and  entitled  to  hold  the  purchase-money  also. 

It  is  impossible  to  support  the  judgment  of  the 
Courts  below  upon  these  grounds.  It  was  a  grievous 
injustice  to  set  aside  the  sale,  turn  the  Purchaser  out 
of  possession,  and  assume,  as  the  decree  does,  that  he 
had  realized  the  amount  of  his  purchase-money,  with 
interest  at  12  per  cent.,  during  the  fifteen  years  he  was 
in  possession.  The  decree  is,  in  principle,  erroneous  : 
proceeding  on  the  footing  that  the  Government  Ofiicers 
have  conducted  themselves  illegally  and  indiscreetly 
in  the  conduct  of  the  sale,  it  declares  them  free  from 
blame,  and  decrees  the  Purchaser  to  lose  his  purchase- 
money.  It  is  utterly  inconsistent  with  every  principle 
of  justice  and  law  to  throw  upon  the  Purchaser  those 
consequences  which  are  attributable  entirely  to  the 
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Government  Officers,  with  whom  the  Purcliaser  had        i^^i. 

no  connection,  and  by  whose  acts,   according  to  the  maha-rajah 
law  in  any  other  Country,   the  Purchaser  ought  not        ^ij^q 

n  any  decree  to  be  effected.  ^     J^-     ^„ 

•^        o  The  Heirs  of 

Mr.  Miller^  Q.C.,  for  the  Appellant,   Lala  Bun-  widow  of  Ra- 

tvaree  LaL  jahJuswunt 

'  Sing. 

Having  the  same  interest  as  the  other  Appellants  in 
'iiaintaining  the  sale,  did  not  address  their  Lordships. 

Mr.  Serjeant  SpanJcie^  Mr.  E.  J,  Lloyd^  and  Mr. 
Edmund  F.  Moore^  for  the  Eespondents,  the 
heirs  of  the  deceased  Ranee. 

This  sale  was  properly  avoided.  It  is  quite  clear  a 
very  large  estate  has  been  sacrificed  for  very  small 
arrears  due  to  the  Government.  The  talook  was  worth 
nine  or  ten  lacs  of  rupees^  and  one  of  the  hardships 
under  which  the  Ranee  laboured  was  the  extreme  un- 
dervalue for  which  the  property  was  sold. 

I.  The  question  of  proprietj^  on  the  part  of  the 
Collector,  in  selecting  the  entire  talook  for  sale,  must 
be  determined  by  the  Eegulations,  which  should  be 
construed  liberally  towards  the  defaulter.  This  estate 
is  assessed,  under  the  Decennial  settlement,  in  seventy- 
four  separate  lots  and  portions,  and  a  sale  in  any  other 
form  was  clearly  illegal.  There  is  no  Eegulation  in 
existence  \7hich  imposes  upon  the  Malgiisar  who  has 
more  than  one  village,  a  legal  obligation  to  comprise 
them  in  one  lot,  or  to  consolidate  the  separate  assess- 
ments of  the  several  villages.  Accordingly,  the  prac- 
tice has  been  to  sell  the  Districts  separately,  taking  so 
much  as  was  necessary  to  satisfy  the  arrear,  and  no 
more.  By  sec.  13,  Eeg.  XI Y.  1793,  it  is  ordered, 
that  a  portion  of  the  estate  of  the  defaulter  should  be 

VOL.    III.  J 


Sing. 
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is-ii-  sold  ill  proportion  to  the  arrears.     Sec.  2,  of  Reg.   V. 

Maharajah  1790,   doclarcs,    that  thc  Oollector  should,  with  the 

Sing  utmost  care,   select  such  a  portion  of  the  lands  as 

^     ^^'  wovdd  be  sufficient  to  satisfy  the   Government   de- 

The  Hkirs  of  •^ 

thkIUnee,  mands,  and  not  more.  Sec.  2B,  Eeg.  VII.  1799,  also 
jahJuswunt  enacts,  that  the  Collectors  should  be  careful  in  select- 
ing lands  for  sale  in  the  most  proper  manner* 
Sec.  2,  Eeg.  V.  17  90,  was  found  inconvenient,  and 
was  amended  by  sec.  0,  Eeg.  I.  1801,  by  which 
power  was  given  to  the  Board,  that  when,  compared 
with  the  value  of  the  entire  lands,  the  amount  of 
arrear  was  such,  that  a  small  excess  only  could  arise, 
in  that  case  they  were  at  liberty  to  sell  the  whole 
estate  according  to  the  Eegulations.  If  the  Collector 
had  selected  one  village  of  these  74,  it  would  have 
realized  sufficient  to  have  paid  oS  the  arrear,  and 
have  discharged  the  Ranee  from  her  obligations  to  the 
Government.  So  extravagant  an  arrangement  on  the 
part  of  the  Collector,  who  acted  without  competent 
authority,  was  unjust,  and  most  oppressive  to  the 
Ranee,  The  spirit  of  the  Bengal  Eevenue  Eegulations 
require,  where  there  are  separate  assessments  upon 
definite  portions  or  districts  of  land,  that  the  property 
should  be  put  up  for  sale  in  separate  lots.  Sec.  3, 
Eeg.  V.  1790,  expressly  enacts,  that  distinct  mahals 
separately  assessed  for  the  public  revenue  are  to  be 
sold  in  distinct,  lots.  In  Meer  Sheer  Ali  v.  Sheikh 
Lootf  Ali  (a),  lands  separately  assessed  were  sold  in 
one  lot  for  arrears :  the  sale  was  set  aside  as  illegal. 
Again,  in  Burmdeonarain  Singh  v.  Hurshunkernarain 
Singh  (Z>),  a  public  sale  was  annulled,  on  the  ground 
that   the'  villages   were   assessed,    at   the   Decennial 

{a)  3  Sud.  Dew.  Ad.  Eep.  63. 
{h)  4  Sud.  Dew.  Ad.  Eep.  348. 
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settlement,  as  distinct  mahals^  in  the  names  of  different  i^^i. 
persons,  and  though  they  subsequently  belonged  to  buha-kajah. 
one  and  the  same  individual,  yet  it  was  held  that  they  ^^^^ 
could  not  be  sold  to  realize  balances  of  Government  ^^^  ^^^^^  ^^ 
as  a  single  estate.  These  cases  distinctly  show  the  the  Ranee, 
principle  upon  which  the  Courts  in  Bengal  act  with  jahJuswunt 
reference  to  the  sale  of  property  separately  assessed.  ^^^' 

The  sale  of  the  entire  talook  was  in  violation  of  the 
spirit  and  letter  of  the  Regulations  then  in  force  in 
Bengal. 

II.  But  the  sale  was  irregular,  a-s  well  in  its  actual 
conduct,  as  in  the  preliminary  proceedings.  The  first 
advertisement  issued  in  this  case  was  not  such  as 
was  required  by  cl.  2,  sec.  29,  of  Eeg.  YII.  1799,  and 
sec.  9,  of  Eeg.  I.  1801.  The  object  of  the  advertise- 
ment was  to  invite  Purchasers  to  attend  the  sale ;  but 
if  the  information  given  was  altogether  erroneous,  the 
advertisement  was  illegal  for  want  of  compliance  with 
the  Eegulations.  There  was  no  description  in  the 
advertisement  or  sale  statement  corresponding  with 
what  is  required  by  the  Eegulations.  It  was  altogether 
erroneous ;  it  should  have  stated  in  detail  every  one 
of  the  aslee  and  dakhilee  villages,  to  enable  the 
bidders  to  understand  that  though  it  was  described 
as  74  villages,  yet  it  was  in  reality  much  more. 
Eeg.  YII.  1799,  sec.  29,  cl.  2.  This  is  a  fatal  objec-  • 
tion  to  the  first  advertisement.  With  respect  to  the 
second  advertisement,  that,  we  submit,  must  fol- 
low the  fate  of  the  first.  It  never  was  issued  or  pub- 
lished on  the  lands  of  the  defaulter,  as  required  by 
sec.  5,  Eeg.  XXYI.  1803.  This,  of  itself,  is  suffi- 
cient to  annul  the  sale.  Bhugiuunt  Sing  v.  The  Col- 
lector of  Goruckpore  {a) ;  The  Collector  of  Bareilli/  v,. 
{a)  3  Sud.  Dew.  Ad.  Kep.  32:5. 
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1811.  Major    Ilcarsefj    (a).     The    provisions    of    Keg.  XI. 

mama-k.u.vh  1822,   so  far  as  they  aifect  the  rights  of  the  parties 

iixG  ^  ^^   ^^^^^   appeal,    are   not   retrospective,    and    do   not 

^     ,y-  ap])lv. 

The  Hkirs  (^v      -l  i    j 

theIUnee,  III.  The  remaining  point  is  the  appropriation  by  the 
jahJuswunt  litmce^  of  the  surplus  purohase-money.  The  artificial 
biNQ.  j^rinciples  enforced  by  Courts  of  Equity  in  England 
do  not  extend  to  hidla.  Even  if  they  did,  it  must  be 
shown  that  the  party  who  adopts  an  act  does  so  with 
deliberation,  and  is  aAvare  of  the  effects  flowing  from 
it  ;  before  it  can  be  construed  into  an  admission,  it 
must  be  proved  to  have  been  done  deliberately.  It 
must  be  done  with  intention,  or  that  intention  must  be  \ 
a  necessary  and  unavoidable  inference  of  law.  There 
is  no  evidence,  or  even  a  pretence,  that  the  Ranee  made 
any  written  application  for  the  purchase-money.  The 
Mooktar^  or  general  agent  of  the  Ranee^  taking  the 
purchase-money,  and  appropriating  it  to  the  payment 
of  the  subsequent  arrears,  was  an  unauthorized  act. 
It  was  not  within  the  general  scope  of  his  authority. 
The  Ranee  was  a  woman  utterly  helpless  in  the  Hindoo 
state  of  societv.  unable  to  attend  to  her  OAvn  aifairs. 
It  cannot  be  contended  that,  so  long  as  the  Ranee 
continued  in  possession  of  the  estate,  in  opposition  to 
the  purchaser,  she  was  acquiescing  in  the  purchase. 
The  Appellants'  Counsel,  thi'oughout  their  argument, 
treat  the  Ranee  as  the  Vendor ;  we  deny  she  can  be  so 
considered — the  Government  was  the  Vendor.  There 
was  no  privity  between  the  Ranee  and  the  Purchaser, 
and,  therefore,  the  Purchaser  cannot  have  a  right 
against  her.  If  the  Government  had  no  power  to  sell 
the  entire  estate,  the  Purchaser  has  no  title.  He  must 
look  to  the  Government.  The  remaining  objection 
ia)  3  Slid.  Dew.  Ad.  Bep.  242. 
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to  the  decree  is  for  not  directing  an  account  or  resti-  J^^L^ 

tution  of  the  purchase-money.     There  is  no  form  of  maha-kajah 

action  analogous  to  a  Bill  of  account  in  the  Mofussil  sing 

Courts.     It  was  a  very  just  inference,  after  the  Appel-  ^^^^  ^-^^^^^  ^^ 

lants  had  been  sixteen  years  in  possession,  with  such  a  jhe  Ranee, 

beneficial  purchase,   to  presume  that  they  had  indeni-  jah.Juswunt 

^  SlNQ, 

niiied  themselves. 

Mr.  Justice  Eeskine  : — 

This  appeal  arises  out  of  a  suit  originally  instituted      6th  Juiy^ 

in  the  Provincial  Court  at  Patna^  in  December^  1817,       , ^ 

by  the  late  Ranee^  the  Widow  of  Rajah  Jiiswunt  Sing^ 
against  the  Government  of  Bengal ;  and  also  Maha- 
rajah Mitterjeet  Sing  (for  himself  and  as  Guardian 
of  Rajah  Mood  Narain  B'ing\  Meer  Abel- Oollah^  Gokul 
Chimdj  and  Bahoo  Bgjnath  Sahoo,  for  the  purpose  of 
annulling  the  sale  of  the  talook  of  Belkhuruhj  in  the 
pergunnah  of  Urol^  formerly  the  property  of  the  RaneSy 
but  which  had  been  seized  for  arrears  of  revenue  by 
the  Officers  of  the  Government,  and  by  them  sold  to 
the  Appellant,  Maha-rajah  Mitterjeet  Sing.^  for  the 
sum  of  S.  E.  110,000. 

The  grounds  upon  which  the  sale  was  impeached  by 
the  Ranee,  were  in  substance,  as  collected  from  her 
plaint,  that  the  sale  was  the  result  of  a  fraudulent 
conspiracy  between  the  Purchasor,  Maha-rajah  Mitter- 
jeet Sing,  and  Baboo  Byjnath  Sahoo,  the  cash-keeper 
of  the  Government,  and  Meer  Abd-  Oollah,  and  also  the 
officers  of  the  Collector ;  that  a  larger  extent  of  pro- 
perty than  was  necessary  to  produce  'the  arrears  due, 
was  put  up  for  sale,  and  sold ;  and  that  for  the  pur- 
pose of  enabling  the  Purchaser  to  obtain  the  Ranee's 
property  at  an  inadequate  price,  the  whole  of  the 
talook  of  Belkhuruh  had  been  unnecessarily  and  im- 
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ISP 

. 1.       properly  put   iij)   to  siilc  in    one   lot,    and   that   tlu; 

Mn'TVuli-ET  ii^lvcrtiscinent  did  not  sufficiently  ai)pri.si}  those  wlio 
Sixu  mio-ht  *be  expected  to  become  bidders  at  the  sale,  what 
tiikHkiusof  was  the  extent  and  nature  of  the  property  to  be  sold; 
wiDowoTiiZ  tli^it  the  sale  having  been  postponed,  no  sufficient  ad- 
jahJuswlnt  vertiscnicnt  of  the  day  fixed  for  the  sale  had  been 

folNG.  ♦^ 

published  according  to  the  Government  Regulations ; 
and  that  by  these  means,  propc^rty  of  the  Ranee,  which 
was  worth  five  lacs  of  rupees,  had  been  purchased  by 
the  Appellant,  Maha-rajah  Mitterjeet  Sing,  for  the 
inadequate  price  of  S.  E.  110,000.  The  Ranee  further 
complained  that  the  purchase  was  made  in  fictitious 
names,  and  that  in  reality  it  y/as  a  purchase  for  the 
use  of  the  Government  Officers,  contrary  to  the  Regu- 
lations, and  that  the  sale  was  in  fact  of  210  villages, 
whereas  the  advertisement  stated  it  to  be  of  74  villages 
only ;  and  further,  that  the  balance  of  arrears  was 
incorrectly  stated ;  that  in  truth  no  balance  was  due 
for  any  arrears  of  the  talook  that  was  sold,  and  that  no 
notice  of  the  advertisement  had  been  given  to  the 
Ranee. 

After  filing  her  plaint,  and  before  any  further  pro- 
ceedings were  had,  the  Ranee  died,  and  the  suit  was 
afterwards  carried  on  by  her  heirs. 

The  Officers  of  the  Government  put  in  no  answer 
to  the  Plaintiff's  complaint. 

After  instituting  certain  inquiries  into  the  circum- 
stances of  the  sale,  the  Board  of  Revenue  appears  to 
have  come  to  the  conclusion  that  the  sale  had  been 
irregularly  conducted,  and  to  have  wished  that  the 
Purchaser  should  gi^e  up  the  estate  to  the  Ranee  ;  but 
the  Purchaser  having  declined  to  acquiesce  in  their 
view  of  the  case,  the  Government  took  no  part  in  the 
defence. 
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Tho  other  Defendants,  however,  having  put  in  their  1842; 

answers,  and  the  i^leadings  having  been  brought  to  a  ma^IIT^ah 

close,  a  mass  of  evidence,  both  documentary  and  oral,  ^\^xng^^^ 

was   produced   on  both  sides,    and  on   the    19th   of  J- 

■>■  ^       ^  ■'  The  Heirs  of 

iV^o^w?2^^r,  1825,  the  Provincial  Court  of  Patna  pro-  the  Ranee, 
nounced  its  decree,  and  thereby,  after  entering  into  an  JAHJuswu^^T 
elaborate  detail  of  all  the  circumstances  of  the  case,  ^^^'*'^' 
and  after  stating  that  the  sale  was  fictitious,  and  con- 
trary to  the  Eegulations,  and  was  made  through  the 
collusion  and  misrepresentations  of  the  Officers  of  the 
Collector,  and  after  further  pointing  out  certain  irre- 
gularities in  the  conduct  of  the  sale,  and  the  issue  of 
the  advertisements,  ordered  the  sale  to  be  annulled ; 
and  that  the  heirs  of  the  Ranee  should  obtain  posses- 
sion of  the  villages  in  dispute,  and  'that  they  should 
pay  into  the  treasury  the  sum  of  E.  2,716.  6.  5.,  the 
balance  after  the  receipt  of  E.  10,026.  4.,  on  account 
of  the  balance  of  malguzary  due  to  the  end  of  Phagoon^ 
with  interest.  The  decree  then  proceeds  thus : — 
^'And  as  it  is  probable  that  the  purchasers  have 
realized  more  than  the  price  of  the  sale,  with  interest, 
from  the  profits  of  the  villages  in  dispute,  it  is  not 
thought  necessary  to  give  any  order  to  return  the  sale 
price  in  this  case ;  either  of  the  parties  who  may 
think  there  is  an  excess  of  money  due,  may  sue  to 
realize  it.  As  the  sale  was  effected  by  the  combination 
and  misrepresentations  of  th3  Officers  and  Purchasers  ; 
and  tho  Council  (meaning  the  Provincial  Council  of 
Paina\  upon  the  report  of  the  Collector  and  the  Letter 
of  the  Board,  when  an  answer  of  Government  to  the 
plaint  was  required,  considered  the  sale  improper,  and 
advised  the  -talook  to  be  returned  (with  which  the 
Purchaser  would  not  comply,  and  on  v/hich  account 
Government  refused  giving  an  answer  to  the  plaint  of 
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* 

ifii2.        l]^^,  jr^^p  Ticmee)j  no  blame  is  attached  to  Government* 
maha-ua.iah    Tlio  Avliole  costs  of  botli  parties  are,  therefore,  to  bo 

8iN(i        paid  by  the  Purehasers." 
thkhkiksok       "l'^^^  Purchasers  appealed  from  this  decree  to  the 
TiiK  Ranee,    ^w^/^/^v  Dciuanwi  Adaivliit,  and  further  evidence  on  both 

WIDOW  OF  Ka-  "^  ,  ^ 

jAH.iuswuNT  sides  was  taken  in  the  cause  by  order  of  that  Court, 
and  on  the  29th  of  May^  1832,  the  Court  pronounced 
its  decree,  affirming  the  sentence  of  the  Provincial 
Court,  upon  the  ground  that  the  sale  in  dispute  was 
unnecessary  and  improper,  and  contrary  to  the  Eegu- 
ktions ;  and  after  giving  its  reasons'  for  this  con- 
clusion, the  Court  proceeds  to  state  as  follows  : — 
*'  But  be  it  understood  that  the  sale  in  dispute  has 
not  been  reversed  on  account  of  the  sale  price  of 
the  lands  much  exceeding  the  malguzary  due  by 
the  proprietor;  for,  according  to  sec.  25,  Peg.  V. 
1812,  it  w^ould  not  be  a  sufficient  ground  to  reverse 
the  sale.  But  be  it  known  that  the  real  ground  for 
the  reversal  of  the  sale  of  the  talook  in  dispute  is,  that 
although  the  jumma  of  every  mahal  of  the  talook  Avas 
separately  entered  in  the  settlement  of  1197  Fusly^  the 
Collector  did  not  refer  to  the  Board  for  a  sale  of 
a  portion  of  the  lands  of  the  defaulter  sufficient  to 
discharge  the  arrears  due  to  Government ;  and  it  is 
still  more  wonderful  that  in  the  advertisement  for  the 
sale  of  the  entire  talook,  the  name  and  jumma  of  each 
mahal  belonging  to  it  was  not  mentioned,  as  ordered 
bv  the  Eegulations,  and  in  consequence  of  which 
omission  a  great  loss  has  been  sustained  by  the  Ee- 
spondents,"  It  was,  therefore,  ordered  that  the  deci- 
sion of  the  Provincial  Court  should  be  in  every  respect 
affirmed,  and  all  the  costs  be  payable  by  the  Ap- 
pellant, and  the  Eespondents  be  put  in  possession 
immediately,  on  paying  S.  E.  2,716.  6.  6.,  the  balance 


ON  APPEAL  FEOM  THE  EAST  INDIES.  81 

due  to  GoYcrnmciit,  with  interest  from  tlic  date  of        1842. 

sule.  Maha-rajah 

Agaiust  these  decrees  the  Purchasers  appealed  to       g^jf^j 
the  Queen  in  Council,  and  Her  Majesty  having  been  rp^j^  j^'^j^^^ 
pleased  to  refer  the  case  for  hearing  before  the  Judi-   the  Ranee, 
cial  Committee,  it  was  fully  and  ably  argued  here,   on  jahJuswunt 
the  7th,  11th,  and  17th  of  Decemher  last.  ^^^'^' 

And,  upon  the  argument  the  learned  Counsel  for  the 
Eespondents,  feeling  that  the  facts  proved  in  the  Court 
below  would  not  enable  them  to  support  the  decrees 
appealed  from,  on  the  ground  either  of  fraudulent 
combination  between  the  Purchasers  and  the  Collector, 
or  upon  their  plea  that  the  sale  was  fictitious,  or  that 
the  purchase  was  made  on  behalf  of  the  Government 
officers,  very  properly  abandoned  those  untenable  posi- 
tions ;  for  their  Lordships  are  satisfied,  after  a  care- 
ful examination  of  the  evidence,  that  no  such  case  was 
made  out  by  the  Eespondents.  But  it  was  upon  the 
argument,  strongly  urged,  that  the  sale  had  been 
justly  annulled  on  the  ground  that  the  sale  of  the 
whole  talook^  and  especially  the  sale  of  it  in  one  lot, 
was  unnecessary  and  improper,  and  contrary  to  the 
^Begulations,  and  without  the  sanction  of  the  Board 
of  Eevenue,  and  that  the  advertisements  were  insuf- 
ficient in  point  of  form,  and  had  not  been  properly 
issued  or  served. 

A  short  summary  of  the  facts  proved  will  render 
clear  the  view  which  their  Lordships  take  of  the  ques- 
tions before  them. 

It  appears  that  the  talook  in  question  consisted  of 
210  mouzahs^  or  villages,  of  which  85  were  original  or 
principal  villages,  called  aslee^  and  125  were  dependent 
villages  or  hamlets,  called  c/a/iMt?^;  but  these  210 
villages  were  classed  for  fiscal  purposes  under  the 

VOL.    III.  £; 
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IS  12.  names  of  74  of  the  villages,  and  a  separate  sum,  called 

Maharajah  the  siuldcv jiunma^  was,    by   the   Settlement   oi  1197 

^  SiNo  ^  Piishj^  assessed  upon  each  of  these  74  fiscal  villages, 

^    „^-  the  total  amount  of  which  was  S.  E.  24,748.  11.  10. 

The  Hkirs  of  ^  ' 

Tiii-:  Kankk,  'I'liis  constituted  the  sudder  jumma  of  the  whole  talook 
jahJu.swunt  of  BelkJmruh.  Besides  this  talook  of  BelUuiruh,  the 
^^^^'  Ranee  was  also  the  proprietor  of  four  other  talooks  in 
other  pergimnahs^  the  assessments  for  which  were  en- 
tered in  the  same  form,  namely,  by  placing  a  sudder 
jumma  opj)osite  the  several  fiscal  villages  of  each 
talook^  and  placing  the  sum  total  of  these  jummas  as 
the  sudder  jumma  of  the  respective  talooks^  making  the 
sudder  jumma  of  all  the  five  talooks  to  amount  to 
E.  41,451.  4.  15.,  which  was  the  amount  of  revenue 
payable  yearly  by  the  Ranee^  in  respect  of  these  five 
talooks. 

It  appeared  by  the  evidence,  and  by  the  admission 
of  the  parties,  that  prior  to  the  year  1801,  separate 
kahooliats^  or  leases,  were  made  in  respect  of  each  of 
the  fiscal  villages  composing  the  several  talooks  above 
mentioned. 

But  in  the  year  1801,  in  consequence  of  the  incon- 
venience arising  from  such  an  arrangement,  the  diffe- 
rent Zemindars  were  required  to  furnish  a  general 
kahooliat  and  kisthundy  for  the  whole  of  their  villages, 
and  it  was  notified  to  the  different  Zemindars  that  the 
several  adjoining  villages  composing  a  Zemindary^  or 
held  by  one  individual,  were  to  be  considered  as  one 
joint  estate,  and  that  all  the  villages  of  a  proprietor 
would  be  included  in  the  name  of  the  principal  village 
as  one  talook. 

In  pursuance  of  this  requirement  and  notice,  the 
Ranee .^  by  her  agent,  Puhidwan  Siny,  on  the  24th  of 
October,  1801,  executed  a  kahooliat.  bv  which  he  un- 
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dertook,  on  the  behalf  of  the  Ranee^  to  continue  to        i^^2. 
pay  the  sum  of  -E.  41,451.  4.  15.,  the  jmnma  khiraj,  or   Maharajah 
assessment  of  the  per^unnaks  Urol,  Mussoora^  SJtahpoor       ^^-^^ 
Mittah^  Sanda^  and  Goh  (that  being  the  annual  jumma        ^' 
fixed  at  the  Decennial  settlement),  and  declared  that  if   the  Ranee, 
she  should  not  pay  the  instalments  monthly,  accord-  jah.Tuswunt 
ing  to  the  deed  of  instalment,  the  whole  of  her  property       ^^^^' 
and   possessions  might  be   sold   at   the  discretion  of 
the  chief  authorities,  and  the  balance  realized.     And 
in  a   schedule  to  this   instrument  the   names  of  the 
74   fiscal   villages,    with   the  several    assessments  to 
each,   were   inserted,  headed  by  the  name  of  the  per- 
gunnah  Urol^   with  the  sudder  jumma  of  such  assess- 
ments, followed  by  a  similar  list  of  the  other  villages 
and  assessments,    arranged  under  similar  headings  of 
the  names  and  sudder  jumma  of  the  other  iiergunnahs 
to  which  they  respectively  belonged. 

It  further  appeared  by  the  evidence,  that  in  the 
month  of  February^  1815,  there  was  an  arrear  of  revenue 
due  to  Government  from  the  llanee^  in  respect  of  these 
five  taloohs ^  to  ih.Q  amount  of  S.  E.  12,742.  10.  5.,  and 
that  upon  the  2nd  of  May^  1815,  the  acting  Collector 
at  Bahar  published  an  advertisement  for  the  sale  of 
Belkhuruhy  on  Monday ^  the  5th  of  June^  at  the  Col- 
lector's Sudder  Oufcherry  at  Bankissor^  in  which  the 
property  to  be  sold  was  described  in  the  form  there^ 
set  forth. 

Evidence  was  given  of  the  service  and  distribution 
of  this  advertisement,  the  insufficiency  of  which,  how- 
ever, formed  one  of  the  subjects  of  complaint  by  the 
Eanee,  to  which  it  will  be  necessary  more  particularly 
to  refer. 

It  appears  that  the  estates  of  other  defaulters  had 
been  advertised  for  sale  o-n  the  same  5th  of  Jimej  but 
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^^'2.  Loforo  tliat  tLiy  arrived,  orders  were  received  Ly  the 
maha-uajaii   Collector  from  the  Board  of    lie  venue,    that,    with  a 

SiNQ  view  of  affording  to  the  Malguzars  in  arrear  a  further 
The  HiiRs  of  iii^^^^^g'^nce  in  respect  of  time,  the  sales  shoukl  be 
THE  iiANEK,   deferred  until  the  22nd  of  that  month. 

WIDOW  OF  Ka-  .  p       T    . 

jAii.TuswuNT  rso  public  notice  of  this  postponement  had  been 
^^^^'  given  before  the  5th  of  Jitne^  and  a  number  of  persons 
having  assembled  on  that  day,  expecting  a  sale,  the 
acting  Collector  caused  it  to  be  made  known  to  the 
persons  present  that  the  sale  was  postponed  till  the 
22nd  of  June^  and  another  advertisement  was  prepared 
and  delivered  for  distribution  in  the  form  stated  in 
the  pleadings. 

J^otice  of  the  postponement  was  publicly  given  to 
the  several  persons  attending  for  the  expected  sale, 
amongst  whom  was  Chumun  Lal^  the  Agent  of  the 
Ranee^  who  had  herself  applied  for  a  postponement  of 
the  sale.  A  copy  of  this  advertisement  was  affixed  to 
the  CutcJierry  at  which  the  sale  was  to  have  taken  place, 
and  copies  of  the  advertisement  were  affixed  at  the 
different  Courts  in  the  District,  but  no  copy  of  this 
advertisement  was  served  on  the  Ranee  herself,  or 
affixed  upon  any  part  of  the  estate. 

On  the  22nd  of  June^  the  talook  of  Belkhuruh  was 
put  up  for  sale  in  one  lot,  and  sold  to  the  Agent  of 
Mitterjeet  Sing^  for  the  sum  of  8.  E.  110,000,  which 
sum  was  afterwards,  before  the  29th  of  June^  paid  into 
the  Treasury.  On  the  29  th  of  Jiine^  petitions  were 
presented  by  Mitterjeet  Sing^  Gohul  Chiind^  and  Meer 
Abd-  OoUa/ij  stating  that  the  estate  had  been  bought  by 
Mitterjeet  Sing,  as  to  one  half,  for  his  Son,  Bahoo  Mood 
Narain  ;  as  to  one  fourth,  for  GoJiul  Chund ;  and  as 
to  the  remaining  one  fourth,  for  Meer  A  hd-  Oollali  ;  and 
praying  that  their  names  might  be  inserted  as  pro- 
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prietors,  according  to  their  several  proportions.     On        1842. 
the  4tli  and  6tli  of  Jiily^  petitions  were  presented  by   maha-rajah 
the  Ranee ^  complaining  of  the  sale,  and  praying  that  it        gj^G 
mi^ht  be  annulled,  which  were  laid  before  the  Board  of  „,     J^- 

^  '  The.  Heirs  op 

Eevenue,  and  that  Board  (after  receiving  a  report  from    the  Ranee, 

tne  acting  Collector  to  whom  the  two  petitions  were  jahJuhwunt 

referred  for  an  explanation  by  a  Letter  from  their  acting        ^^^^' 

Secretary  to  the  acting  Collector  of  Bahar^  dated  the 

15th  of  August)  declared  that  the  Board  was  satisfied 

with  the  explanation  relative  to  the  sale  of  the  estates 

of  the  Ranee  of  Rajah  Justvunt  Sing^  and  considered 

the  sale  legal,  and  accordingly  confirmed  it.  But  owing 

to  circumstances  which  it  is  not  necessary  to  mention, 

possession  was  not  given  to  the  purchasers  until  the 

month  of  March^  1816. 

It  further  appeared,  by  evidence  satisfactory  to  their 
Lordships,  though  the  fact  has  been  disputed  by  the 
Eespondents,  that  the  balance  of  the  purchase-money 
(after  deducting  the  arrears  of  duty  for  which  the  sale 
was  made,  and  the  costs  of  the  sale)  was,  from  time 
to  time,  appropriated  by  the  Ranee  to  the  payment  of 
arrears  of  tribute  due  from  her,  in  respect  of  other 
property,  and  that  at  the  time  of  the  commencement 
of  the  suit  now  under  appeal,  there  remained  the  sum 
of  Es.  77.  9.  10.  only,  unappropriated,  and  that  this 
small  balance  was  afterwards  applied  by  her  to  the 
like  purposes. 

Under  these  circumstances,  it  was  contended,  on 
the  part  of  the  Appellant,  that  the  sale  of  the  whole 
talook  was  strictly  correct,  according  to  the  fair  import 
of  the  Eegulations  then  in  force,  and  that  the  adver- 
tisements were  issued  and  published  agreeably  to  the 
form  prescribed  by  the  Eegulations ;  that  even  if  more 
than  was  necessary  had  been  erroneously  sold  by  the 


80 


CASrs    IX   THE    PRIVY    COUNHL 


1842. 
Maha-rajah 

MlTTKlUEET 

ISlNQ 

V. 

The  IIiiiKs  OF 

TUK  U  AN  Eli, 

\VIDO\V»)FHa- 

JAllJuswDNT 


Collector,  and  it'  tlic  form  and  publication  of  the  ad- 
vertisements had  been  defective,  the  sale  could  not  be- 
thereby  invalidated ;  and  that,  at  all  events,  neither' 
the  Ranee  nor  her  heirs  could  now  claim  to  have  the- 
sale  annulled  on  such  grounds,  since  the  ^anee  had, 
by  appropriating  the  purchase-money,  after  it  had  been 
paid  into  the  Treasury  by  the  Purchaser,  adopted  and 
ratified  the  sale,  and  waived  all  irregularities  in  the 
conduct  of  it ;  and  that  still  less  could  any  irregulari- 
ties in  the  form  or  service  of  the  advertisement  supply 
any  ground  for  annulling  the  sale,  after  such  appro- 
priation of  the  price. 

The  Eespondent,  on  the  other  hand,  insisted,  that 
as  the  power  of  the  Collector  to  sell,  was  a  qualified 
power,  the  purchaser  could  only  maintain  his  title 
under  the  sale  by  showing  that  the  power  had  been 
duly  exercised,  and  they  denied  that  there  was  any  suf- 
ficient evidence  of  any  appropriation  of  the  price  by  the 
Ranee^  and  asserted  that  if  there  was,  it  could  not  give 
efficacy  to  a  sale  which  was  made  in  defiance  of  her 
protest  and  resistance,  and  contrary  to  law. 

The  first  question,  therefore,  which  their  Lordships 
have  had  to  consider  is,  whether  the  sale  in  one  lot  of 
the  whole  talookj  for  arrears  of  tribute  which  might 
have  been  paid  off  by  the  proceeds  of  some  definite 
portion  of  the  talooJc^  was  within  the  scope  of  the  Col- 
lector's authority ;  for  if  the  Collector  had  no  autho- 
rity to  sell  the  whole  taloolc^  under  the  circumstances, 
as  they  stood  at  the  time  of  the  sale,  their  Lordships 
assent  to  the  argument  of  the  Eespondents'  Counsel^ 
that  no  implied  adoption  of  the  sale  by  the  subsequent 
appropriation  of  the  price  will  bar  the  Ranee  from 
reclaiming  her  estate  on  the  restitution  of  the  pur- 
cha-^ie-monev. 


V. 
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The  power  of  the  Collector  to  sell  the   talook  de-         ^842. 
pends  upon  the  different  Kegulations  referred  to  in    Maharajah 
the  argument.     The  Eegulation  XIV.  1793,  after  re-        g^^y  ' 
quiring  certain  preliminary  steps  not  relevant  to  this  ^^^^  yli^ij^^  op 
inquiry,  declares,  that  the  lands  of  defaulters  are  liable   thwEankk, 
to  seizure  and  sale  by  the  Collector  (without  legal  jahJu^wukt 
process  in  any  Court  of  justice),  for  the  discharge  of  '^' 

arrears  of  revenue,  but  only  under  the  sanction  of 
the  Governor- General  in  Council,  previously  obtained 
upon  the  report  of  the  Collector,  and  the  recom- 
mendation of  the  Board  of  Ee venue,  who  are  to 
recommend  the  sale  of  such  a  portion  of  the  estate  of 
the  defaulter  as  may  be  sufficient  for  the  liquidation 
of  the  amount. 

By  Keg.  III.  1794,  sec.  5,  the  Collector  is  required 
to  submit  to  the  Board  of  Eevenue,  a  statement  of 
such  lands  of  the  defaulter  as  he  may  think  it  ad- 
visable to  have  sold  to  make  good  the  arrears,  and  the 
Board  of  Eevenue  is  authorized  to  cause  the  lands 
specified  in  such  statement,  or  any  other  lands 
belonging  to  the  defaulter,  to  be  advertised  for  sale, 
and  to  report  the  same,  but  still  the  sale  is  not 
to  take  place  without  the  previous  sanction  of  the 
Governor- General  in  Council. 

By  Eegulation  Y.  1796,  the  Collector  is  directed  to 
be  careful  to  select  for  sale  such  lands  as,  from  the 
current  value  of  similar  lands,  may  appear  likely  to 
sell  for  the  amount  to  be  recovered  by  the  sale,  and 
no  more. 

Now,  taking  these  Eegulations  together,  they  declare 
the  power  of  the  Governor  in  Council  to  sell  the  lands 
of  any  defaulter  for  the  payment  of  the  arrears  of  re- 
venue, but  they  also  declare  that  the  Governor- General 
will  only  proceed  upon  the  recommendation  of   the 
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1812.  Board  of  Revenue,  to  Avlioia  tlio  C>ollector  is  to  report 

mahTua.iaii  not  only  tlio  arrears,  but  also  the  lands,  Avlil(!li,  in 

^^^  Sixa^^^  his  judginont,   ought  to  be   sold  for  the  liquidation. 

^-  In  formiiiijr  that  o])inion,  the  Collector  is  required  to 

TllK  HKIFIS  of  .11  • 

THK  Rankk,  be  careful  to  select  such  lands  as  may  appear  likely  to 
jahJuhwunt  produce  the  amount  of  the  arrears,  and  no  more  ;  and 
^'^'^-  then,  in  order  to  protect  the  proprietor  from  the  con- 
sequences of  any  miscalculation  on  the  part  of  the 
Collector,  the  3rd  section  of  Eegulation  V.  17  9  G  pro- 
ceeds to  direct  that  where  the  lands  put  up  to  sale 
consist  of  distinct  mahals^  separately  assessed  for  the 
public  revenue,  they  are  to  be  sold  in  distinct  lots,  or 
though  not  separately  assessed,  if  they  be  of  considerable 
extent,  and  may  be  readily  divided  into  distinct  lots, 
they  are  to  be  divided  and  sold ;  and  then  provides 
that  so  many  distinct  lots  only  shall  be  sold  as  may  be 
necessary  to  produce  the  amount  of  the  arrears  and 
costs.  But  where  the  lands  are. put  up  in  one  lot,  the 
whole  is  to  be  sold,  whether  the  amount  bid  for  them 
be  more  or  less  than  the  sum  due,  and  the  overplus, 
if  any,  paid  to  the  proprietor. 

By  Eeg.  YII.  1799,  the  sale  of  the  land  of  defaulters 
is  only  to  take  place  once  a  year,  and  in  the  interval 
the  Collector  is  authorized  to  attach  the  lands  of  the 
defaulters ;  and  at  the  close  of  the  year,  by  the  5th  clause 
of  section  23,  he  is  required  to  report  to  the  Board 
of  Revenue  the  amount  of  the  arrears,  and  at  the  same 
time  to  transmit  a  statement  of  the  lands  for  sale, 
sufiiicient  to  make  good  the  arrears,  and  the  interest 
thereon  to  the  time  of  the  sale,  to  be  disposed  of 
according  to  the  rules  prescribed  for  public  sales  on 
account  of  arrears  of  revenue.  By  sec.  30,  it  is  de- 
clared that  the  Board  of  Revenue  are  thereafter  to 
conduct  the  sales  of  land  in  the  mode  prescribed  by 


ON    APPEAL    FROM    THE    EAST   INDIES.  89 

the  Eegulations,  without  any  reference  to  the  Gover-        ^^'^^• 

nor-General  in  Council,  except  in  cases  where  they  maha-rajah^ 
require  his  instructions ;  and  they  are  required  to  be        sing 

particularly  attentive  to  the  proper  selection  of  lands  ^^^^  ^^^^^^  ^^ 

for  sale  by  the  Colk^ctor.  the  Ranee, 

''  .  .  .  ,  "WIDOW  OF  KA- 

The  effect  of  this  alteration  is  worthy  of  attention ;   jahJuswdnt 
for  as  before  this  time  no  sale  of  any  lands  for  the  ^^^' 

arrears  of  revenue  could  take  place  without  the  sanc- 
tion of  the  Governor- General  in  Council,  and  as  the 
Governor- General  in  Council  claimed  and  exercised 
an  indefeasible  right  to  sell  the  whole  or  any  por- 
tion of  a  defaulter's  lands  for  arrears  of  revenue, 
it  followed  that  no  sale  of  land  for  such  purpose, 
under  the  sanction  of  the  Governor-General  in  Council, 
could  be  invalidated  on  the  plea  that  too  much  had 
been  selected  by  the  Collector. 

But  as,  by  the  Eegulation  last  referred  to,  the  Board 
of  Eevenue  are  authorized  to  conduct  the  sales  in  the 
mode  prescribed  by  the  Eegulations,  without  reference 
to  the  Governor- General,  it  would  follow  that  the  sale 
in  question,  which  was  made  without  any  reference  to 
the  Governor- General  in  Council,  could  only  be  sus- 
tained under  this  Eegulation,  by  showing  that  it  was 
sanctioned  by  those  former  Eegulations. 

By  Eeg.  I.  1801,  sec.  6,  after  reciting  that  the  un- 
qualified operation  of  the  rule  established  by  sec.  11, 
Eeg.  V.  1796,  had  been  found  prejudicial  to  the  pub- 
lic interests,  in  the  subdivision  of  small  estates,  as 
well  as  to  the  proprietors  of  such  estates,  by  par- 
celling them  into  lots  so  inconsiderable  as  to  prevent  a 
competition  for  the  purchase  of  them,  and  after  autho- 
rizing the  Board  of  Eevenue,  if  they  should  judge  it 
advisable,  to  sell  in  one  lot  any  entire  estate  of  which 
the  annual  assessment  did  not  exceed  S.  E,   500,  the 

VOL.    III.  L 
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1842.  lioard  of  Eevcnuo  is  thereby  iiutlioi'izcd,  whenever  the 

Mama  HA.iAH  aiuouut  to  be  rooovered  by  a  sale  of  land  shall  bear 

JSiNG  ^^^^  ^\id\  proportion  to  the  computed  valmi  of  the   whole 

^     „^^-  estate  as  mav  be  calculated  to  leave  only  an  incon- 

Thk  Heirs  of  *^  / 

TEiK  Rankk,  siderable  surplus  on  the  sale  of  the  entire  estate,  to 
jAHJuawuNT  sell  the  entire  estate  in  the  manner  prescribed  by  the 
Sing.  KegulationSj  though  the  total  annual  assessment  should 
exceed  the  sum  of  S.  K.  500  above  limited.  In  such 
cases,  the  value  of  the  lands  for  sale  is  to  be  computed 
from  the  best  information  procurable,  of  their  produce 
and  extent,  compared  with  the  amount  of  the  assess- 
ment upon  them,  and  the  current  value  of  similar 
lands.  And  by  sect.  7,  it  is  provided  that  the  rule 
in  sec.  3,  Eeg.  ¥.1796,  is  not  meant  to  require  the 
division  and  distinct  allotment  of  a  pergunnah  or  tu?-- 
rufj  or  other  established  local  division ;  that,  on  the 
contrary,  all  established  local  divisions  of  known 
limits  are,  as  far  as  possible,  to  be  preserved  entire  in 
every  possible  sale  of  land,  and  to  regulate,  in  general, 
the  subdivision  of  landed  property,  when  an  estate 
may  be  divided  at  the  public  sales,  and  a  portion  dis- 
posed of  as  a  distinct  estate. 

If  the  authority  vested  in  the  Board  of  Kevenue  had 
stopped  here,  it  would  have  been  necessary  to  show, 
not  only  that  the  sale  of  the  whole  talook  of  Belkhuruh 
had  been  made  by  the  directions  of  the  Board  of 
Eevenue,  but  also  that  such  sale  was  authorized  by 
the  terms  of  the  6th  &  7th  sections  of  Eeg.  I.  I8OI5 
last  referred  to. 

But  by  Eeg.  V.  1812,  sec.  27,  it  is  declared  that 
the  consideration  of,  and  decision  on,  the  expediency 
of  selling  the  entire  estate,  or  of  disposing  in  the 
first  instance  of  any  particular  part  of  it,  resides  in 
the  Board  of  Eevenue  and  Board  of  Commissioners 
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respectively,   subject  to  the  control  of  the  Govern-        ^^^2. 
ment.  aiAiiA-iiAjAH 

And  by  sec.  25,  after  reciting  that  no  means  existed  '     si^g 
by  which  any   certain  or  accurate  computation  could  rj.^^  ^^^^^^  ^^ 
be  formed  a  priori  of  the  real  value   of  any  estate,  or  '^'he  Ranee, 

■^  .  ./  ^  WIDOW  OF  Ra- 

portion  of  estate,  it   was   declared  that   sales  made  at  jahJuswunt 

public  auction,  for  that  purpose,  were   not  liable  to  be 

annulled  by  the  Courts  of  Judicature  on  the   ground 

that  the  proceeds  of  the  sales  had  materially  exceeded 

the  amount  of  the  arrears  due  from  the  proprietor  of 

the  land  to  Government,  and  that  the  Board  of  Ee- 

venue  and  Commissioners  would  be  guided  by  their 

own  discretion, — subject,  of  course,  to^  any  instruction 

from  the  Governor- General  in  Council. 

By  Eeg.  XYIII.  1814,  sec.  2,  it  was  enacted,  that 
whenever  any  portion  of  an  instalment  of  revenue 
payable  in  any  month,  remained  undischarged  on  the 
1st  of  the  following  month,  the  Collector  might  forth- 
with, or  at  any  subsequent  time  (that  arrear  remaining 
undischarged),  either  after  service  of  a  written  demand, 
or  without  such  demand,  advertise  lands,  the  property 
of  the  defaulter,  for  public  sale,  without  first  sub- 
mitting a  statement  of  those  lands  for  the  previous 
sanction  of  the  Board  of  Kevenue  or  Board  of  Commis- 
sioners, supposing  the  lands  so  advertised  to  constitute 
an  entire  estate,  or  the  whole  of  the  defaulter's  right 
and  interest  in  a  joint  estate  ;  but  in  such  case  he  was 
to  report  the  same  to  the  Board  of  Eevenue  or  Board  of 
Commissioners,  and  to  await  the  Board's  sanction,  and 
on  no  account  to  proceed  to  the  actual  sale  of  the  lands 
without  the  express  sanction  of  the  Board,  subject  to  a 
pro\dso  for  apportioning  the  jicmma^  in  cases  in  which 
the  lot  proposed  to  be  sold  constituted  only  a  part  of  the 
defaulter's  property  in  an  estate.     By  sec.  i.  the  Board 
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1812.  of  Hovouuo  are  directed,  on   roceii)t  of  tlio  Collector's 

aiAMA-iiAJAii  report  of  his  haviiifj;  Jidvertised  lands  for  sale,  or  on 

SiNo  receipt  of  any  statement  of  land  i)roposcd  by  liim  for 

TKPTn'iKsoi.  ^"5^1^  to  proceed  without  reference    to    the  Governor- 

theUankk,  General  in  Council,  to  delerniinc   wlicther    tlie    sahi 

W I  DOW  OF  II A- 

jAH.JuswDNT  shall  take  place. 

iNG.  rji|^-g  ^^g  ^j^^  i^g^  Eegulation  [)assed  upon  the  sub- 

ject before  the  date  of  the  sale  in  question  ;  at  that 
time,  therefore,  the  law  stood  thus  : — The  discretionary 
power  of  deciding,  whether  the  whole  of  defaulters' 
lands,  or  any,  and  what  portion  of  them,  should  bo 
actually  sold  to  pay  the  arrears  of  revenue,  which  was 
originally  vested  in  the  Governor- General  in  Council, 
was  transferred  to  the  Board  of  Eevenue  and  Com- 
missioners, subject,  nevertheless,  to  the  control  of  the 
Governor- General  in  Council,  whenever  he  thought 
fit  to  interpose  in  his  executive  capacity.  But  in 
order  to  assist  the  Board  in  this  decision,  and  to 
prevent  delay,  it  was  the  duty  of  the  Collector, 
whenever  any  revenue  fell  in  arrear,  to  report  the 
amount  of  it  to  the  Board  of  Eevenue,  or  Board  of 
Commissioners,  and,  cither  before  or  after  advertising 
a  sale,  to  send  a  statement  of  the  particular  land  of  the 
defaulter  which  he  proposed  should  be  sold  to  pay  off 
the  arrears  ;  but  the  Collector  was,  in  no  case,  to  pro- 
ceed to  an  actual  sale  without  the  express  sanction  of 
the  Board. 

The  fact  to  be  ascertained,  therefore,  with  respect 
to  the  first  question,  is,  whether  the  Board  of  Eevenue 
had,  before  the  disputed  sale,  sanctioned  the  sale  of 
the  whole  talook  of  Belhkuruh  for  the  liquidation  of 
the  arrears  due  from  the  Ranee, 

Now,  it  appears  from  the  evidence,  that  on  the  24th 
of  April^  1815,  the  Collector  reported  to  the  Board  of 
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Eevenue  that  he  had  advertised  certain  lands  for  sale       ^^^ 
on  the   5th  of   June  then  next,    and  transmitted  an    maha-rajah 

\  .  MiTTEKJiiET 

abstract  statement  of  the  lands  in  zillah  Bakar,   pro-        Sma 
posed  to  be  sold  for  the  recovery  of  arrears  of  revenue  tj^^.  ^^^^^^  ^^ 
due  to  Government  up  to  the    1st  of  Phaqoon  1222  Jf/^^,^;^\^f: 
Fuslf/j  that  is,  to  Febnmy  and  March,  1815.     He  also  jahJuswunt 
states  that  he  transmits  a  statement  in  Persian,  together 
with  the  abstract  in  English ;  but  it  nowhere  appears 
what  the  statement  in  Persian  contained.  And  although 
the  Collector,  in    this    letter,    states    he     advertised 
for  sale  the  lands  mentioned  in  the  abstract,  there  is 
no  evidence  in  the  proceedings  of  any  advertisement 
of  any  land  of  the  Ranee  having  been  published  before 
the  2nd  of  3Iay  following,  at  which  date  the  advertise- 
ment already  referred  to   was  published.     Although 
this  advertisement  specifies  in  the  margin  that  seventy - 
four  mouzahs  were  to  be  sold  for  the  payment  of  the 
balance  due  to   Government,  of  S.  E.  12,742.  10.  3., 
and  states  that  the  sale  was  to  take  place  in  conformity 
with  the  order  of  the  Board  of  Eevenue,  yet  there  are 
no  traces  in  the  evidence  of  any  previous  notice  having 
been  forwarded  to  the  Board  of  Eevenue  of  the  spe- 
cific lot  that  it  is  proposed  to  put  up  for  sale,  and  the 
abstract   contained  in   the    Collector's  letter   of    the  ■ 
24th  of  April  gives  no  such  information  to  the  Board ; 
neither,  indeed,  do  the  Eegulations  require  that  such 
notice  should  be  sent  previous  to  the  advertisement ; 
and,  as  the  date  of  the  orders  of  the  Board  of  Eevenue 
is  not  stated  in  the  advertisement,  there  is  no  reason 
for  concluding  that  any  such  authority  had  at  that 
time  been  given  for  the  sale  of  any  specific  lands  for 
realizing  the  arrears  due  from   the  Ranee ;  and  there 
is  no  evidence  of  any  communication  to  the  Board  of 
Eevenue  of  the  intention  of  the  Collector  to  sell   the 
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falook    of    Belh/mruh.    in    oiio   lot  for    tliat 


iSlNG. 


KSU'. 

purpose.. 

Mn'rKKJiTET  '^^^^^'^  ^'"^  ^''^   direct  proof,  indood,  that  the  advertise- 

SiNc;        mont  was  ever  forwarded  to  the]3oard'  before  the  sale, 

TMHHi;m.soK  and  if  it   liad  been,   without  further   explanation,  it 

widowofRa-  wouhl   not   liave    apprised    the   Board   that   the   74 

'''^"iw^^^^^  wz^t^^«/^5  proposed  to  be  sold  constituted  the  whole  of 

the  taloolcj   or  tliat  the  sale  of  any  definite   portion 

would  be  sufficient  to  cover  the  amount  of  the  arrears. 

Neither  is  there  any  trace  in  the  evidence,  that  the 

Board  of  Ee venue,  at  any  time  before  the  sale,  had 

actually  given  authority  to  the  Collector  to  proceed  to 

the  sale  of  the  seventy-four  moiizahs  in  one  lot. 

It  may  bo,  indeed,  fairly  assumed  that  the  Board 
had  been  informed  that  the  Collector  had  advertised 
for  sale  the  number  of  mouzahs  mentioned  in  the 
abstract  of  the  24th  of  April^  1815,  and  that  the  sale 
of  those  mouzahs  generally  had  been  sanctioned  by  the 
Board,  because  it  is  stated  that  the  sale  of  those  estates 
had  been  postponed  from  the  5th  of  June  to  the  22nd 
of  Juhj^  by  the  order  of  the  Board,  a  statement  suf- 
ficiently sanctioned  by  the  subsequent  confirmation  of 
the  sale  ;  but  there  is  not  only  no  direct  proof  of  any 
specific  authority  from  the  Board  of  Kevenue  to  sell 
the  whole  talooJc  in  one  lot, — ^there  is  not  even  a 
statement  by  the  Collector  that  any  such  authority 
had  been  given ;  on  the  contrary,  the  statement  by  the 
Collector  leads  to  the  inference  that  none  such  had 
been  received  by  him ;  for  in  his  report  in  answer  to 
the  Ranee's  complaint  that  the  whole  talook  had  been 
sold  in  one  lot,  he  does  not  plead  the  specific  autho- 
rity of  the  Board,  but  the  known  general  principles  of 
the  Kegulations,  as  his  justification  for  having  so  con- 
ducted the  sale;  a  justification  amply  sufficient,  if 
true,  for  it  is  only  when  the  general  directions  of  the 
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Regulations  are  departed  from,  that  the  specific  direc-  1842. 

tions  of  the  Board  can  be  required.  Maharajah 

But,  as  has  been  abeady  shown  by  Eeg.  XYIII.  ^^sm^^^^ 

1814,  sec.   2,  the  Collector  is  expressly  forbidden  to  ,^- 

'  '  .  .  The  Heirs  op 

proceed  to  the  actual  sale  of  lands  advertised,  with-  theEanek, 
out  the  express  sanction  of  the  Board  to  whom,  by  jahJdswunt 
the  previous  Eegulation  of  1812,  was  entrusted  the  ^^^^• 
consideration  of,  and  the  decision  on,  the  expediency 
of  selling  the  entire  estate,  or  of  disposing  in  the  first 
instance  of  any  particular  part  of  it.  And  even  by 
the  earlier  Eegulations  of  1796,  when  the  Collector, 
as  it  should  seem,  conducted  the  sale  upon  general 
rules  laid  down  by  the  Governor- General  in  Council, 
without  any  specific  directions  on  any  particular  sale 
that  fell  within  the  scope  of  the  general  rules,  he  was 
bound  to  select  for  sale  such  lands  as,  from  the  cur- 
rent value  of  similar  lands,  might  appear  likely  to  sell 
for  the  amount  to  be  recovered  by  the  sale,  and  no 
more.  And  the  spirit  and  tone  of  the  whole  Code 
of  Eegulations  require  that  where  there  are  separate 
assessments  upon  different  portions  or  divisions  of  the 
property,  the  property  should  be  put  up  to  sale  in 
separate  lots,  unless  it  should  be  the  wish  of  the  pro- 
prietor, or  for  his  obvious  benefit,  that  the  whole 
estate  should  be  put  up  in  one  entire  lot,  in  which 
case  the  whole  was  to  be  sold,  and  the  surplus  paid 
over  to  him.  A  reference  to  the  Eegulations,  there- 
fore, shows  that  the  plea  urged  by  the  Collector  was 
unfounded,  while  the  adoption  of  that  plea  argues 
that  he  had  no  express  direction  on  the  subject,  and 
that  he  acted,  therefore,  without  any  sufficient  legal 
authority. 

Other  Eegulations  were  passed  after  the  date  of  the 
sale,  some  of  which  have  a  retrospective  operation,  but 
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Thk  Hkiiis  ok 

niK  IvAXEK, 
M'll)l»\V()l''liA- 


:SlNG. 


181L>.  none  of  tliein  dirocttly  affoc^t  tho  question  now  under 
maha-ua.i.vm  considenition,  altliougli  one  of  them  tends  to  confirm 
the  view  which  Ims  hc^en  ah'oady  taken  of  the  eiYect 
of  former  Regulations.  The  provision  alluded  to  is 
iu  tlie  3rd  cl.  sec.  G,  of  Ec^g.  Xf.  1822,  by  which 
jAH.iuswuNT  it  is  declared  that  no  sale,  whether  made  before  or 
after  the  promulgation  of  that  Eegulation,  shall  be 
liable  to  be  annulled  on  the  grounds  of  informality 
or  omission  in  the  communications  that  may  have 
passed  between  the  Collector  and  the  Controlling 
Board :  provided  that  the  Board  shall  have  actually 
given  authority  to  proceed  to  the  sale  of  the  specific 
lot  sold.  Now,  for  the  reasons  already  given,  this 
clause  will  not  protect  the  sale  in  question,  and  its 
terms  seem  to  imply  that  previous  authority  by  the 
Board  to  proceed  to  the  sale  of  the  specific  lot  sold,  was 
essential  to  the  validity  of  all  sales  by  the  Collector. 

In  the  course  of  the  argument,  reliance  was  placed 
upon  the  kahooliat  executed  by  the  Ranee's  Agent, 
by  which  she  subjected  the  whole  of  her  property 
and  possessions  to  sale  for  any  arrears  that  might 
be  due.  But  this  kahooliat^  which  was  executed  on 
the  24th  of  October^  1801,  was  given  at  a  time  when, 
by  the  Eegulations,  the  Board  of  Eevenue  itself  had 
only  a  limited  power  in  the  sale  of  an  entire  estate  ; 
and  this  /^a^ooZmzf  purports  at  the  most  to  give  a  more 
extended  power  to  the  Board,  for  the  words  "  chief 
authorities,"  could  not  be  fairly  taken  to  vest  any 
discretion  in  the  Collector.  But  as  at  the  date  of 
the  sale,  the  Board  of  Eevenue  had,  as  we  have  seen, 
legislative  authority  for  the  exercise  of  an  unlimited 
discretion,  no  additional  sanction  could  be  acquired 
for  the  Board  from  this  kahooliat^  and  none  is  given 
by  it  to  the  Collector, 
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"From  the  whole  evidence  in  the  case,    therefore,        ^842. 
their  Lordships  are  of  opinion  that  the  sale  by  the    Maharajah 
Collector,  of  the  whole  talooJc^  was  an  act  unauthorized        ^^^^ 
either  by  the  general  rules  and  principles  of  the  Kegu-  ^^^  ^'* 
lations,  .or  by  any  specific  authority  pi'eviously  con-   tkeRanee, 
f erred  by  the  Board  of  Ee venue.     It  remains,  there-  jahJuswunx 
fore,  to  be  seen  what  effect  ought  to  be  given  to  the       ^^^^' 
subsequent  confirmation  of  the  sale  by  the  Board,  and 
the  supposed  adoption  of  it  by  the  Ranee, 

In  considering  the  efitect  of  the  subsequent  con- 
firmation of  the  sale  by  the  Board,  it  must  be  remem- 
bered that  the  Board  had  not  the  supreme,  but  only  a 
delegated  authority,  and  that  by  the  terms  in  which 
that  authority  was  conferred,  they  were  expressly  re- 
quired to  exercise  their  discretion  before  the  sale  took 
place,  and  that  there  is  no  power  conferred  on  them 
to  adopt  and  confirm  an  unauthorized  sale  by  the  Col- 
lector. As  their  Lordships,  therefore,  are  of  opinion, 
that  the  sale  was  illegal  and  void  in  the  months  of 
June  and  Jiih/^  so  they  think  it  was  not  rendered  valid 
by  the  unauthorized  confirmation  of  it  by  the  Board 
of  Ee  venue,  in  the  month  of  August.  This  would 
clearly  be  the  case  in  respect  of  any  sale  since 
the  promulgation  of  Eeg.  XL  1822,  by  the  express 
provision  of  sec.  25  ;  but  as  that  section  is  not  retro- 
spective, no  authority  can  be  derived  from  it  in 
this  case  ;  but  the  principle  which  dictated  the  Eegu- 
lation  will  supply  the  rule  Avithout  it.  And  although 
their  Lordships  would  have  been  prepared  to  hold  that 
all  mere  irregularities  in  the  improper  and  unnecessary 
sale  of  the  whole  talook  in  one  lot,  in  the  form  of  the 
advertisements  and  the  manner  of  their  service,  had 
been  suflftciently  waived  by  the  Ranee  when  she  appro- 
priated the  surplus  purchase-money  to  her  own  pur- 

YOL.    III.  M 
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1842.  posos,   SO  as  to   deprive  her   of  all    claim  to   annul 

maha-iujah  the  sale  on  the  ground  of  such  irregularities,-  yet  theii^ 

S\iio  '  Lordships  cannot  consider  the  Rmice's  acquiescence  in 

r.  ,r,-J''  n,  Male  made,  as  she  had  every  reason  to  believe,  by  the 

THE  HkIRFI  of  '  »^  7        J 

tkkRamok,    aiitliority  of  the  Board  of  Revenue,  as  eivine  legal 
widowofKa-  *  .  «. 

5AnJuswuNT  efficacy   to  a  sale   altogether   void   for   the   want   of 

^^^'  f^uch  authority.  It  is  true  that  this  case  is  also  pro- 
vided for  by  Eeg.  XI.  1822,  sec.  27;  but  this  Re- 
gulation does  not  in  terms  refer  to  cases  of  money 
received  before  the  promulgation  of  that  ride,  and  in 
justice  ought  not  to  be  so  extended  ;  and  though  as  a 
positive  Eegulation  it  may  be  considered  as  an  useful 
amendment  of  the  law,  there  is  no  known  general 
principle  upon  which  such  a  rule  could  be  held  to 
exist  independently  of  express  enactment. 

Their  Lordships,  therefore,  feel  themselves  co^- 
Btrained  to  uphold  the  judgment  of  the  Courts  below^ 
so  far  as  they  annul  the  sale  of  the  talook. 

But  their  Lordships  cannot  approve  of  the  manner 
in  which  those  Courts  have  disposed  of  the  pecuniary 
questions  between  the  parties,  either  as  to  the  purchase^ 
money  or  the  costs.  In  the  view  that  their  Lordships 
have  taken  of  the  ease,  the  Appellant,  the  Maha-rajah^ 
stands  wholly  free  from  blame.  He  purchased  the 
ialook  at  a  public  auction,  which  to  all  appearances 
was  regularly  held  under  the  sanction  of  the  proper 
authorities.  He  paid  the  purchase-money  into  the 
Treasury,  and  after  some  delay  got  possession  of  the 
estate.  The  piu'chase-money  w^as  appropriated  in  part 
to  the  payment  of  the  arrears  due  from  the  Ranee^  in 
respect  of  that  estate ;  and  as  to  the  residue,  applied 
by  the  Rmiee  herself  to  the  payment  of  other  an-ears 
due  from,  her  upon  other  accounts.  The  Court  belowj 
without  entering  into   any  investigation  of  the  profits 
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0  by  the  Appellant  during  his  occupation  of  the     ,^^f_^ 
estate,  has  assumed  that  he  had  reimbursed  himself   maha-rajah 
the  amount  of  the  purchase-money,  and  interest,  out       sing 
of  the  profits  of  the  estate.  r^^^  j/^^j^g  o^ 

Their   Lordships  see  no   srround  upon   which  the   '^'"^'^  Hanee, 

•^  ^  /  .         wilvowofRa- 

Court  could  found  such  an  assumption.  According  jahJuswuxtl 
to  the  Ranee's  account,  the  talook  for  some  years 
before  the  sale  had  not  enabled  her  to  pay  the  re- 
venue ;  and  there  are  no  facts  stated  to  show  that  it 
had  been  more  productive  in  the  hunds  of  the  Ap- 
pellant. 

Their  Lordships,  therefore,  are  of  opinion  that  an. 
account  should  be  taken  of  the  principal  and  interest 
due  to  the  Appellant  in  respect  of  the  purchase-money 
paid  by  him  into  the  Treasury,  and  also  of  the  net 
profits  m.ade  by  him  out  of  the  estate  during  his 
occupation,  making  all  just  and  reasonable  allowances 
for  permanent  improvements  made  by  him ;  and  that 
upon  payment  to  him  by  the  Eespondents  of  whatever 
(if  anything)  may  appear  to  be  due  to  him  on  taking 
such  account,  possession  of  the  talook  should  be 
delivered  to  the  Eespondents.  And  as  in  their  Lord- 
ships' view  of  the  case,  the  Appellant,  the  Maha-rajahj 
stands  acquitted  of  all  blame  in  the  transaction,  their 
Lordships  think  that  so  much  of  the  decree  of  both 
the  Courts  below  as  condemns  the  Appellants  in 
costs,  should  be  reversed,  and  that  each  party  should 
bear  their  own  costs,  both  in  the  Courts  abroad  and 
in  this  Country,  and  they  will  advise  Her  Majesty 
accordingly. 
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MaUA-TIA.IAU  ISHIREE  PeR.SAO  jS^ARAIN  )     ^  ,,       . 

(J  1  u         T^       A-  c       I  Appellants ; 

hixc;  and  Habou  Deep  jNakaln  biNU  )    ^^  ^ 

AXD 

Lal  Cjiutterput  Sing       -         -         -  Iiesjwndcnl.^ 
On  appeal  from  Bengal, 

V^^'  9^^^'     J-  ^^^^  ^^^  ^^  appeal  from  a  decree  bearing  date  the 

&  28th  July,    24th  of  February^  1829,  pronounced  by  the  Sudder 

._^J^,,      Special  Commission,  appointed  under  Eeg.  I.  of  1821, f 

A  sale  in  1802  f^j^  the  ccdcd  and  conquered  Provinces  under  the  Pre- 

oi  lauds  myl?-      .  t.     7-,  n-T       i  •       i 

lahahad,  for  sidcncj  of  Bengal,  By  this  decree,  so  much  of  the 
vernment  re- "  pi'Gvious  decree  of  the  31st  of.  August^  3  826,  of  the 
venue,  set        MofussU  Special  Commission,   constituted   under  the 

uside  by  the  ^  x  >     ^ 

MofussU  and  provisious  of  the  same  Eegulation,  as  annulled  a  sale 
missions  Ton-  ^7  ^.ution  oi  pergunnah  Barak,  in  the  Zillah  Allahabad, 
stitiited  un-     fQj.   arrears  of   revenue,   and  decreed   the  restitution 

der  Eeg.  I.  rr»  i 

of  1821,  al-  thereof  to  the  Kespondent,  was  affirmed  ;  but  so  much 
broufhuoln^-  ^^  that  decree  as  directed  compensation  out  of  the 
nui  the  sale      Government  treasury  in  favour  of  the  Appellant,  the 

until  the  year  *'  x  x  7 

1821.    Af-       3Iaha-rajahj  was  reversed.     The  sale  took  place  under 

lirmed  on  aii-     .i  .  , 

peal  by  the      tlicsc  circumstanccs  : 

jj^^^^g^  *  Present : — Members   of   the   Judicial    Committee — The  Lord 

But  the  sale  President  (Lord  Wharncliif  e) ,  Lord  Brougham,  the  Vice-Chancellor 

havino-  taken     Knic^ht  Bruce,  and  The  Eight  Hon.  Dr.  Lushington. 

place  bv  the  o  '  <->  ^  <--> 

direction  of  Privy  Oouncillors, — Assessors — Sir  Edward  Hyde  East,  Bart., 

the  Govern-       and  Sir  Alexander  Johnston,  Knt. 

tTerB'brin.  no       tAbolishecl  by  cl.  1,  see.  10,  Eeg.  I.  1829. 

fraud  on  the  pari  of  I  he  Purchaser,  the  Judicial  Committee,  under  clause 

2,  sec.  4  oflv,-;,'.  1.  of  1821,  awarded  the  Piu-chaser  compensation  to  be 

paid  hy  the  Go^  vrimicnt, 
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In  the  year  1207  Fusly  (a.d.  1799-1800),  the  Zlllah       18^2. 
of  Allahabad  formed  part  of  the  dominions  of  the  Kaiuab   maha-rajafi 
Vizier  of  Oucle^  and  Lai  Jaggut  llaj\  the  Father  of  the  sad  Narain 
Respondent,  was  at  that  time  the  zemindary  lessee  of        ^^^^ 
the  pergunnah  A^'ael^  and  hereditary  Zemindar  of  the    Lal  C;ruT- 
pergunnah  Barah^  which  were  jointly  assessed  at  the 
sum  of  Es.  320,000.     In  1801  a  new  assessment  was 
made  by  the  Nazim  (or  chief  Officer)  of  the  Nawab 
Vizier^    Roy   Madanj    Lal^    whereby   an   increase   of 
Rs.  10,000  was  added,  and  the/^;?zm«  of  the  pergumiah 
lixed  for  two  years  certain  at  Rs.  330,000;  and,  not- 
withstanding  this   arrangement,    and   an   agreement, 
signed    by    both    parties,    a  further   assessment  was 
made  in  the  same  year,  and  Lai  Jtcggut  Raj  was  com- 
pelled by  force  and  intimidation,  to  execute  another 
deed  or  engagement,  binding  himself  to  pay  an  annual 
jumma  of  Rs.   346,000  in  the  two  following  years, 
instead   of  Rs.   330,000,   as  previously  assessed  and 
agreed. 

In  the  year  1801,  a.d.,  the  Naivab  Vizier  ceded  the 
Zillah  of  Allahabad  to  the  Easl  India  Company,  and 
Mr.  Ahmuty  was  appointed  by  the  Eritish  authorities 
Collector  of  the  Zillah. 

The  Collector,  on  entering  on  his  office,  issued 
notices,  calling  upon  the  Zemindars  to  render  an 
account  of  the  Government  dues.  In  obedience  to 
this  summons,  Lai  Jvggiit  Raj  attended  at  the  Collec- 
tor's office,  when  an  arrear  of  Rs.  41,134.  15a.  3g. 
appeared  due  from  him  to  Roy  Madary  Lal^  under  the 
agreement  so  obtained  from  him. 

The  arrears  continuing  unliquidated,  Mr.  Ahmuty ^ 
with  the  sanction  of  the  Lieutenant-Governor  and 
Board  of  Commissioners,  on  the  30th  of  October^ 
1802,  caused  the  zemindary  of  pergunnah  Barah  to  be 
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1842.        put    up    for   sale   by  public  auction,   with  a  view  of 

maha  KA.iAu    roali/iiig  the  arrears,  when  i\\Q pergunnah  was  purchased 

uM)  Nakain  tor  lis.  1)3,000  by  Baboo    OiUtroo  Sing^   the  Naib^  or 

^^^^        agent,  of  Maka-rajah  Oudit  Narrain  Slng^   the  then 

Lai.  Chut-    Unjah  of  Bcuarcs,  in  the  name  of  the  Rajah\s  Brother, 

Bahoo  Deep  Narain  Svig,  one  of  the  Appellants,  who 

Tv^as  shortly  afterwards  put  in  possession,  and  to  whom 

a  deed  of  sale  was  regularly    made  in  November  in  the 

following  year. 

In  the  year  1808,  Lai  Chutieiyut  Sing^  the  Son  of 
Lai  Jiiggut  liaj^  presented  a  petition  to  the  Board  of 
Commissionei^,  alleging  that,  instead  of  his  having 
been  in  arrear  when  the  sale  took  place,  a  balance  was 
due  to  him  ;  and  that  the  sale  was  brought  about 
through  the  contrivance  and  enmity  of  the  Collector, 
and  was  purchased  by  the  Ecvjah  in  the  name  of  his 
Brother,  through  fraud  and  connivance,  and  praying 
that  he  might  be  restored  to  his-  inheritance.. 

The  Board  forwarded  the  petition  with  its  inclosure 
to  the  Governor- General  in  Council,  and  after  stating 
the  result  of  their  examination  of  the  case,  concluded 
their  report  with  the  follow^ing  paragraph  : — 

^'It  is  too  late  to  regret  that  the  fii^t  measure  of 
the  British  Government,  on  the  introduction  of  its 
authority  into  the  province  of  Allahabad^  should  have 
been  the  sale  of  one  of  the  largest  of  the  ^emindaries 
in  it,  and  the  extirpation  of  an  old  and  respectable 
family,  and  at  this  distance  of  time  the  interposition 
of  Government  may  probably  be  no  longer  of  any 
avail.  After  a  lapse  of  six  years,  it  must  be  scarcely 
possible  to  revise  the  collections  of  the  successiv'^ 
Sazaivals  deputed  by  the  Collector,  or  to  revert  to  the 
tdiferent  persons  on  whom  the  Collector  had  engfiged 
to  enforce  Juggut  Rajs  claim  ]  and  from  the  retirement 
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t)f  the  public  Officer,  through  whose   concealment  of       J^^^' 
•some,  and  misrepresentation   of  other   material  facts,    maua-raj.au 

^  ^  Till         I'^Jn.RKK   PkH- 

the  sale  was  ordered,  all  redress  seems  to  be  precluded,  sad  Nakaix 

^  I  XT' 

At  the  same  time,  therefore,  that  \ye  submit  the  case  ^, 

to  Government  as  one  of  peculiar  hardship,  we  con-  ^"^  Cnur- 
fess  ourselves  at  a  loss  to  frame  any  specific  proposi- 
tion in  regard  to  it.  Should,  however,  every  othet 
redress  be  impracticable,  your  Lordships  may  possibly 
consider  Jug  gut  Raj^  under  all  the  circumstances,  en- 
titled to  some  provision  from  Government." 

In  consequence  of  this  report  and  recommendation, 
the  Governor^ General,  on  the  1st  of  September^  1809, 
granted  an  annuity  of  Es.  5,000  to  Lai  Jug  gut  Raj. 

On  the  12th  of  September^  1820,  the"  Respondent j 
Lai  CJmtterput  Sing^  the  Son  of  L^al  Chutierput  Raj^ 
filed  a  plaint  in  the  Provincial  Court  of  Benares  against 
the  Collector  of  AUahahad  and  Bahoo  Deep  Narain 
Sing^  to  set  aside  the  sale  of  his  hereditary  zemindarTj^ 
as  invalid  and  illegal.  The  Plaintiff  set  forth  the 
circumstances  under  which  Jug  gut  Raj  had  been  com* 
polled  to  submit  to  the  oppressive  assessment  of  his 
pergunnah  under  the  Naioah  Vizier'' 8  government,  and 
the  subsequent  adoption  of  that  assessment  by  the 
British  Government,  the  inability  of  Jug  gut  Raj  to 
pay  the  same  in  full,  the  arrears,  and  the  consequent 
sale  of  ih.^  pergunnah  Barah^  which  the  Plain tift'  alleged 
had  been  illegally  and  unjustly  gold  for  arrears  not 
legally  due,  at  an  inadequate  price,  the  approval  of 
which  was  obtained  through  misrepresentation  and 
falsehood,  and  the  sale  ejected  by  collusion  and  fraud. 
He  stated  himself  to  have  been  an  infant  at  the  time 
of  the  sale,  that  the  property  was  hereditary  property, 
and  prayed  that  the  sale  might,  under  the  circum- 
stances, be  declared  void,  and  the  estate  restored. 
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1842.  Tho  Jloi'cndiuits  answcTed  the  plaint,  but  no  further 

MAMA-HA.iAn    proceedings  were  liad    in    tlie    Court  of  Banares^    in 
sAi)  NauaTn  consecpieneo    of    the   establishment    of  the    Mo/ussil 

^^^^        Special  (commission,  under  Eeg.  I.  of  1821. 
LalCiidt-        Tliis   Kegulation    was    passed    by    the    Governor- 
General  in  Council,  on  the  loth  of  January^    1821, 
^'  for  the  appointment  of  a  Special  Commission  in  the 
ceded  and  conquered  Provinces,  for  the   investigation 
and  decision  of  certain  claims  to  recover  possession  of 
land  illegally  or  wrongfully  disposed  of  by  public  sale, 
or  lost  through  private  transfers,  effected  by  undue  in- 
fluence ;  and  for  the  correction  of  errors  or  omissions 
of  the  proceedings  adopted  by  the  revenue  Officers,  in 
regard   to  the  record  and  recognition  of   proprietary 
rights,  and  the  assessment  of  the  tenures,  interests, 
and  privileges  of  the  agricultural  community."     The 
preamble  stated,    that  ''  It  had  appeared  that,    in  the 
first  seven  or  eight  years  after  the  acquisition  of  the 
ceded  Provinces  by  the  British  Government,  the  native 
Officers  of  Government,  their  relations,   connections, 
and   dependants,  taking    advantage   of    the   novelty 
of  the  British  rule,  of  the  w^eakness  and  ignorance 
of  the  people,  and   (in   some   cases)   of  the   culpable 
supineness  and  misconduct  of   the  European  function- 
aries,  under   whoso   authority   they  were   employed, 
contrived,  by  fraudulent  and  iniquitous  practices,  to 
acquire  very  ^extensive  estates  in  several  of  the  Pro- 
vinces in  question,  more   especially  in  the  Districts  of 
Allahabad^  Cawnpoor^    and   GorucJcpoor^    thus  wrong- 
fully depriving  of  their  just  rights  a  great  number  of 
the  ancient  landow^ners,  and  reducing  them  and  their 
numerous  dependants  to  ruin  and  misery.     That  these 
abuses  had  been  chiefly  practised  through  the  perver- 
sion, to  the  purposes  of  chicanery  and  fraud,  of  the 
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rules  enacted  for  the  collection  of  the  Government 
revenue,  more  especially  the  provisions  relating  to  the 
public  sale  of  land  for  arrears.  Under  cover  of  these 
rules,  but  contrary  to  the  true  intent  and  meaning  of 
the  law  by  which  (though  a  considerable  discretion 
was  left  to  the  Eevenuc  authorities)  the  measure  of  a 
public  sale  was  principally  designed  for  cases  of  em- 
bezzlement, contumacy,  or  fraud,  many  estates  were 
sold,  from  which  no  balance,  or  a  very  trifling  balance, 
was  due,  or  on  which  the  arrear  accrued  without  any 
embezzlement  or  wilful  default  on  the  part  of  the 
Sudder  Malgumr^  and  others  were  disposed  of  without 
an  observance  of  the  prescribed  forms."  It  then 
recited,  that  ^'  the  existing  Eegulations  did  not  vest 
the  Civil  Courts  with  so  extensive  a  discretion  in  the 
adjustment  of  a  doubtful  claim,  and  in  the  relief  of 
parties  suffering  hardships,  as  the  cases  in  question 
appeared  to  demand ; "  and  that  "  proceedings  of  the 
established  Courts  must  necessarily  partake  of  any 
defects  belonging  to  the  law  which  it  is  their  duty  to* 
administer,  and  it  would  be  obviously  inconsistent 
with  every  sound  principle,  to  grant  a  general  discre- 
tion to  those  Courts  to  deviate  from  the  law  on  indi- 
vidual views  of  expediency  or  justice;"  and,  "in 
consideration  of  the  above  circumstances,  it  had  ap- 
peared to  the  Governor-General  in  Council  to  be 
essentially  necessary  to  the  ends  of  justice,  that  a 
Special  Commission,  wnth  large  discretionary  powers, 
and  with  full  authority  to  regulate  its  proceedings 
according  to  the  exigencies  of  the  cases  brought  before 
it,  should  be  constituted,  for  the  purpose  of  investi- 
gating the  cases  above  described ;  of  restoring  to  their 
just  rights  the  Zemindars^  and  other  proprietors,  who 

have  been  wrongfully  dispossessed ;  of  defining  and 
YOL,  III,  j^ 


1842. 

M  AHA- rajah' 

IsHURBE  Feb* 

SAD  NaEAIN 

Sing   .. 

V. 

Lal  CnuT- 

TERPUT  SiNO. 


lOG  CASKS    IN    TITK    TRIVY   COUNCIL 

1812.        fixiiif;'  Hk^  iv.id  nature  unci  oxtoiit  ol'  tlui  intcrcbLs  and 

iNiAiiA  KAJAH   title   conveyed   to   the  purchasers    in   cas(is  in  wliicli 

oAD  Nailun  Sides  may  be  u})hekl ;   of  restoring  pi-oprietoi-s  av1ios(; 

^^^^  estates  may,  in  consequence  of  tlic  errors  in  tlic  ad- 
LalCiidt-    ministration  above  noticed,  have  been  transferred  to 

TiiiUFUT  Sing 

another,  on  acconnt  of  a  trifling  balance,  or  for  a 
trilling  consideration,  making  due  compensation  to 
the  present  possessors  ;  of  granting  redress  to  persons 
who  have  lost  tlie  possession  or  management  of  their 
estates  without  just  cause,  under  the  operation  of  a 
public  sale,  or  through  any  act  of  a  revenue  officer,  or 
who  may  have  been  wrongfully  excluded  from  en- 
gagements with  Government;  and  of  making  an 
equitable  adjustment  of  doubtful  claims,  including  the 
relinquishment,  upon  due  compensation,  of  rights 
acquired  or  held  under  the  strict  operation  of  the  law, 
by  means  inconsistent  with  equity  and  justice,  or  in- 
volving excessiA^e  hardship  to  the  sufferers." 

It  was,  therefore,  enacted,  that  a  Special  Commission 
should  be  constituted,  for  the  purposes  described  in 
the  preamble,  to  be  called  the  "  Mofassil  Special 
Commission,  acting  under  the  provisions  of  Eeg.  I. 
of  1821."  A  second  Commission,  denominated  the 
^^/S'z^Jc?^?^  Special  Commission,  acting  under  the  pro- 
visions of  Eeg.  I.  of  1821,"  was  also  to  be  consti- 
tuted, to  superintend  the  proceedings,  and,  where 
necessary,  to  review  the  decisions  of  the  Mo/ussil 
Commission. 

The  jurisdiction  and  duties  of  these  Commissions 
were  prescribed  at  much  length,  both  in  the  Eegula- 
tion  itself,  and  also  in  certain  resolutions  of  the 
Government,  promulgated  at  the  same  time ;  and  the 
Eegulation  of  1821  was  subsequently  amended  and 
enlarged  by  Eeg,  I.  of  1823. 
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The  Govcrnor-GenGral  in  Council  carried  into  effect        ^^*2. 
this  EcgulatioH,  by  the  ajipointments  of  the  members  of   Maha-kajah 
the  two  commissions,  tlie  issuing  of  directions  for  their  sad  Nakaik 
proceeding's,  and  the  declaration  of  the  limits  within        ^^^'^ 
which  their  jurisdiction  should  extend.  LalC^jiut- 

The  Kespondent  then  brought  the  subject-matter 
of  the  present  cause  before  the  MofussU  Special  Com- 
mission, and  filed  his  plaint  against  the  Government, 
Rajah  Oodit  Narain  Slng^  and  the  Appellant,  Bahoo 
Deejy  Narain  Sing  ;  whereupon  an  order  was  directed 
to  the  Provincial  Court  of  Benares^  to  transfer  the 
record  of  their  proceedings  iii  that  Court  to  the  Com- 
mission. 

Rajah  Oodit  Narain  Sing  and  the  Appellant,  Bahoo 
Deep  NatYiin  Sing,  put  in  their  answers  to  the  plaint 
before  the  Commission,  but  no  answer  was  filed  on 
the  part  of  the  Government. 

A  variety  of  evidence,  consisting  of  documents, 
accounts,  reports,  letters,  and  proceedings  relating  to 
the  property,  were  adduced  as  evidence  by  the  parties 
in  the  cause,  and  called  for  by  the  Court  from  the 
public  offi-ces,  the  examination  of  which  was  not  con- 
cluded until  the  31st  of  August,  1826,  when  the 
Court  pronounced  its  decree,  whereby  it  was — 

'^  Ordered,  that  the  sale  of  the  pergimnah  Bar  ah  be 
cancelled,  and  its  restoration  decreed  to  Lai  Jug  gut 
Raj,  Father  of  the  Plaintiff,  without  prejudice  to 
the  rights  and  interests  of  other  Claimants,  should 
there  be  any ;  that,  as  specified  above,  the  sum  of 
Es.  66,541.  9a.  ^^.  from  the  Government  Treasury  (in 
the  event  of  its  disbursement  being  sanctioned  by 
Government),  and  Es.  26,458.  6a.  ^^.  from  the  Plaintiff, 
such  sums  of  Es.  66,541.  9a.  ^^,  and  Es.  26,458.  6a.  ^^, 
making  together  Es.  93,000,  be  paid  to  the  present 
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Maha-Kajaii 
i.shl'hkk  i'kk- 

BAD    N  AUAIN 
V. 

Lal  CnuT- 

[TEUrUT  iSlNO. 


occupant ;  tluit  cacli  party  pay  his  own  costs ;  tiiat  a 
copy  of  this  decreo  bo  forwarded  for  the  hiformatioH' 
of  the  Central  Board,  in  order  that  the  pension  of 
Ivs.  5,000  per  annum,  which,  in  consideration  of 
the  sale  of  his  estate,  the  Government  had  been 
pleased  to  grant  to  Lal  Juggut  Raj^  by  its  order 
dated  1st  Sej^tembcr,  1809,  may  be  discontinued  from 
this  date." 

From  this  decree  the  cause  was  carried  by  appeal 
to  the  Siidder  Special  Commission,  acting  under  the 
Ecg.  I.  of  1821.  The  Sudder  Special  Commission 
affirmed  so  much  of  the  decree  below  as  adjudged 
the  annulment  of  the  sale,  and  restoration  of  the 
2Jergunnah  to  the  Eospondent,  and  reversed  such  part 
of  the  decree  as  awarded  the  payment  of  compensa- 
tion, and  directed  the  Appellant  to  be  held  respon- 
sible for  the  costs  of  the  Mofussil  Special  Commission, 
according  to  its  decree,  and  also  of  that  Court.  The 
ground  on  which  this  Sudder  Special  Commission 
proceeded  in  modifying,  in  the  manner  above  men- 
tioned, the  decree  of  the  Mofussil  Special  Commission, 
was,  that  there  w^as  evidence  that  the  Rajah  was  not 
ignorant  of  the  wrong  and  oppression  which  had 
been  committed ;  that  the  purchase  was,  in  fact,  the 
purchase  of  the  Rajah^  concealing  his  interest  under 
the  name  of  the  Appellant,  Baboo  Deep  Narain  Singj 
and  was,  therefore,  fictitious ;  that  the  sale  was  in 
contravention  of  an  express  prohibition  of  the  Govern- 
ment; and  that,  as  it  was  not  the  practice  of  that 
Court  to  award  mesne  profits  to  be  paid  by  the 
possessor  to  the  party  kept  out  of  possession,  it 
would  be  improper  to  give  the  purchaser,  who  had 
derived  an  enormous  profit  from  the  estate,  any  com- 
pensation. 
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The   Appellants   appealed  to  His  late  Majesty  in        ^^'^'^2. 

Council.  Maha-kajah 

.  .  ISHUREE  PbR- 

Tlie  Government  aid  not  appear  or  intervene  m  any  sad  Narain 
of  tlio  proceedings  before  the  3Iofussil  or  Siidder  Com-  ^^ 

mission,  but  the  East  India  Company,  on  the  admis-  ^^^  Chut- 
sion  of  the  appeal  to  His  late  Majesty  in  Council, 
intervened  and  put  in  a  case,  and  prayed  leave  to  be 
heard,  so  far  as  their  interests  were,  or  might  be,  con- 
cerned or  affected  by  any  adjudication  on  the  matters 
involved  in  the  appeal,  and  submitted  that  the  decree 
of  the  Siidder  Special  Commission  ought  to  be  con- 
firmed, in  so  far  as  the  same  decreed  that  no  compen- 
sation should  be  paid  by  the  Government  on  account 
of  the  sale  of  the  2^ergunnah  Barah^  by  auction,  having 
been  annulled,  or,  at  any  rate,  that  it  was  not  com- 
petent to  the  3Iofassil  Commission  to  award  or  assess 
any  such  compensation  against  the  Government. 

Mr.   Kinder slcy^    Q.C.,   Mr.  G.  Richards^  Q.C.,  and 

Mr.  Wcdpole^  for  the  Appellants. 
Mr.  L.    Wigram^   Q.C.,   and  Mr.   Jackson^  for  the 

Eespondents ;  and 
Mr.   Serjeant  SpanJcie^  Mr.   E.  J,  Lloyd^   Mr.  Ed- 

mimd  F.  3Ioore,  and  Mr.    0.  B teller ,  Jun.,  for 

the  East  India  Company,   intervening  in  the 

appeal. 

On  the  question  of  length  of  possession  of  the 
zemindary  by  the  Appellants,  it  was  contended  that 
the  Commissioners  should  have  dealt  with  it  in  such 
way  as  Courts  of  Equity  in  England  have  done,  and 
held  the  Eespondent's  claim  barred  by  lapse  of  time. 
In  support  of  which  position,  Gregory  v.  Gregory  (a\ 
{a)  Cooper's  Oh.  Casos,  201. 
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1812.  rind  JTovenden  v.  Lord  Anncslcy  (a),  wore  roferrcd  to, 
MvHvii'^''^"  The  otlior  ])f)iiit.s  raised  during  the  argument  are  fidly 
su!  Nauain  stated  and  considered  in  the  judgment. 

V.  The  Yicc-Chaneellor  Knight  Bruce  : — 

LalChttt- 

TLurui  /iNG.        rpi^jg  ^jjg^  jjj^^,  be(ni  properly  argued  on  the  merits. 

4th  August,  The  doubt  suggested  by  one  of  tlie  learned  Oounsel 
,^^J^  for  the  Appellants,  whether  the  District  to  Avhich  the 
zemindar II  or  jjergunnah  in  question  belongs,  was  within 
the  operation  and  powers  of  the  Commissioners, 
whose  judgments  are  before  us,  has  not  been  insisted 
upon,  and  seems  to  us  excluded  from  our  considera- 
tion by  the  whole  state  of  the  cause. 

We  think  also  that  the  argument  has  rightly  laid 
no  stress  on  the  circumstance  of  the  Son  of  Lai 
Jiigcjiit  Raj^  and  not  Ijal  Juggut  Raj  himself,  though 
alive,  having  been  the  complaining  party  in  the  pro- 
ceedings below.  Having  regard  to  the  nature  of 
the  jurisdiction  and  question,  the  petition  of  LjCiI 
Juggut  Raj\  presented  on  the  1st  of  March j  1825  (Z>), 
and  the  course  taken  by  all  parties,  we  could  not 
have  given  effect  to  the  objection  if  pressed. 

(a)  2  Sell.  &  Lcf.  G02. 

(b)  This  petition  was  presented  to  the  Commissioners  in  conse- 
quence of  their  having  directed  Lai  Jur/gut  Raj  to  attend  before 
them ;  it  pleaded  {inter  alia),  ''  That  old  age,  its  infirmities,  and 
the  pain  and  grief  arising  from  the  loss  of  such  a  valuable  patrimony, 
had  so  distracted  the  Petitioner,  that  he  was  unable  to  attend  on  the 
Commission;"  and  stated,  ''  that  it  was  then  a  long  time  that  the 
Petitioner  had  delegated  to  his  Son  and  sole  heir  the  entire  manage- 
ment and  control  of  the  family  business,  and  retired  into  seclusion. 
That  for  the  reasons  above  stated  he  had  discontinued  attending 
public  oiRces,  and  was,  therefore,  entirely  ignorant  of  the  rules  and 
practice  of  the  Courts  ;  and  that  he  was  consequently  constrained 
to  depend  entirely  on  the  exertions  of  his  Son,  and  the  justice  of  hi^ 


cause." 
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The  length  of  time  also  that  elapsed  between  the      ^^^ 
sale  of  which  complaint  is  made,  and  the  commence-   maha-ra.iah 
mcnt  of    these    proceednigs,    though   very   properly  sad  Nahain 
urged  as  matter  of  grave  consideration  with  reference       '  ^^ 
to  tJie  iudicial  discretion  to   be   exercised,   and  the    LalChut- 
mode  of  exercising  it,  has  with  equal  propriety  been 
admitted  on   the- part   of  the  Appellants  not  to  form 
an  objection  to  the  jurisdiction,  or  a  bar  to  relief  in 
a  case  such  as  the  present. 

In  the  rejoinder,  indeed,  of  Deep  Narain  Sing  before 
the  Mofussil  Commission,  he  thus  expresses  himself 
upon  the  subject  of  time  : — ■"'  That  as  the  special 
pleas  urged  by  this  Defendant  in  his  reply,  filed  in  the 
Court  of  appeal  for  the  division  of  Benares^  to  show 
that  Plaintiff's  action  was  n(A  cognizable  by  that  Court, 
owing  to  the  expiration  of  the  period  of  limitation,  &c., 
are  considered  inapplicable  to  the  Special  Commission 
with  reference  to  the  provisions  of  Eeg.  I.  1821,  the 
Defendant  will  not,  therefore,  dwell  upon  them  any 
longer  in  this  place." 

The  first  point  in  question  is,  or  rather  was,  whether 
this  case  could  correctly  be  considered  as  coming  within 
either  of  the  predicaments  enumerated  in  the  second 
clause  of  the  third  section  of  Eeg.  I.  of  1821,  under 
which  the  proceedings  arise. 

It  was,  how^ever,  conceded  on  the  Appellants'  part, 
in  an  early  stage  of  the  discussion,  that  w^hether  the 
Rajah  of  Benares^  or  Deep  Narain  Sing^  was  the  real 
purchaser,  the  case  fell  within  one  of  those  predica- 
ments, that,  namely,  of  the  purchaser  having  been. 
^'^  an  Officer  on  the  Collector's  establishment,  or  in  any 
way  employed  in  the  collection  of  the  public  revenue 
within  the  District,  or  in  the  private  service  of  the 
Collector,  or  the  surety  of  such  Officer,  or  a  relation, 
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IS  12.       dopciulanr,   or  connection  of  such  Officer  or  surely/^ 

M.MiA-UAJAH    A  concluHion  incvitiiLlc  from  the  ^7cmr-«a;;^/'/7^,•  or  agrcc- 

BAi)  Nauain  ment  of  tlic  14th  of  August^   1802,  entered  into'  by 

J,^*^        Chillroo  8w<j^   tlie  mooJchtar^  or  Agent  of  the  Rajah, 

LalCi[ut-    -svliorein  it  is  stated,  *'  tliat  wliereas,  in  conforniitv  with 

TBiu'UT  Sing.      it. 

the  apphcation  of  the  said  Maha-rajah^  the  Collector 
of  Zillali  Allahabad  has  conferred  on  Tcca  Ram  the 
office  of  Tahslldar  of  iicrgunnah  Mahceya^  a  dependency 
of  that  zillah;  and  on  Poorim  Sing  the  office  of  Tah- 
sildar  of  2^ergunnah  Chael,  also  a  dependency  of  the  said 
^illah^  he  would,  within  tlic  period  of  one  month, 
present  to  the  said  Collector  a  formal  deed  of  surety 
for  these  Tahsildars,  under  the  seal  and  signature  of 
the  said  Maha-rajah  ;" — the  Letter  from  the  Collector, 
of  the  1st  of  September,  1802,  to  the  Board  of  Com- 
missioners, recommending  a  sale  of  pergunnah  Barah, 
by  public  outcry,  on  the  80tli  instant,  for  arrears  of 
revenue,  due  from  Jug  gut  Raj,  stated  to  amount  to 
Es.  44,000,  without  deducting  or  alluding  to  the  claim 
of  Jug  gut  Raj  to  have  such  demand  reduced,  and  the 
orders  made  thereon ; — and  the  security  bond,  dated 
the  6th  of  September,  1802,  given  by  the  Maha-rajah 
for  the  two  Tahsildars,  pursuant  to  the  ikrar-namah  of 
his  mookhtar» 

It  may  be  true  that  the  pleadings  below  do  not 
suggest  this  pointedly,  or  do  not  suggest  it  at  all. 
The  terms,  however,  of  the  Eegulation  and  of  the 
Eesolution  or  Order  of  the  Governor- General  in 
Council,  dated  27th  February,  1821,  the  nature  of  the 
jurisdiction,  and  the  simplicity  of  the  fact,  render  the 
omission  for  the  present  purpose  not  material.  Nor 
are  we  to  be  understood  as  meaning  to  express  or 
intimate  an  opinion  that  there  is  not  any  other  (we 
think  on  the  contrary  that  there  is  at  least  one  other) 
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of  tlic  described  predicauieiits  witliiu  wliicli  tlic  case  is        ^s*^2. 
plainly  brou<2rht.     This,  however,  only  establishes  that   maha-rajah 

.  ISIIUIIEE  PeR- 

the  Commissioners  had  legal  authority  to  set  aside  the  sad  Narain 
sale,  not  that  the  power  ought,  in  the  particular  case,         ^^" 
to  have  been   exercised.     The   question   then   arises    LalOhut- 
whether,  as  the  Commissioners  were  not  oi  necessity 
bound  to  exercise  it,  though  legally  vested  in  them, 
the  Respondents'  pleadings  before  them   stated,  and 
the  documents  and  facts  in  evidence,  proved  a  case 
upon  which  it   was   a  right   and   sound  exercise  of 
discretion,  to  set  aside  the  sale. 

The  pleadings  are  in  our  opinion  sufficient  for  the 
purpose,  even  independently  of  the  enlargement  from 
form  and  technical  rules,  which  is  conceded  to  pro- 
ceedings under  the  Commission,  perhaps  by  the 
Eegulation  of  1821,  but  certainly  by  the  Eesolutions 
or  Order  of  the  Government,  for  giving  effect  to  that 
law,  of  the  27th  of  February,  in  the  same  year. 

The  documents  and  facts  properly  in  evidence, 
whether  we  reject  the  doubtful  and  suspicious  part, 
or  consider  it  in  connection  with  what  is  authentic  and 
worthy  of  reliance,  appear  to  us,  upon  an  attentive 
consideration  of  them,  assisted  materially  by  the  able 
discussion  to  which  they  have  been  subjected  from  the 
Bar,  to  warrant  the  conclusion  to  which  both  Com- 
missions have  come ;  that  the  sale  of  the  zemindary  or 
fcrgimnah  in  question  ought,  notwithstanding  the 
great  lapse  of  time,  to  be  set  aside. 

But  in  agreeing  thus  far,  as  we  do,  with  each  of  the 
tribunals  below,  we  desire  not  to  be  understood  as 
adopting  or  acceding  to  all  the  conclusions  of  fact,  or 
as  following  or  assenting  to  the  whole  of  the  reasoning 
upon  which  either  Commission  appears  to  have  pro- 
ceeded.    And  especially   we   think   it   right  to  say^ 

VOL.  HI.  o 
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^^'^2.       tiiat  a  perusal  of  the  Letter  or  Despatch  from  Lord 

Maharajah    WellesUy   of   the   8th   of   Marcli^    1802,  Bati«fies  our 

SAD  Nai{ain  minds,  that  the  clause  or  passage  on  which  reliance 

^^^        has  been  placed,  as  if  it   contained  a  positive  pro- 

LalChdt-    hihition  of  such  a  sale  as  that  in  question,  at  the  time 

when  it  took  place,  does  not  bear  that  interpretation, 

that  it  was  one  of  advice  and  recommendation,  and  not 

part  of  the  orders  or  directions  which  the  document 

contained. 

Though  diifering,  however,  from  the  mandatory 
construction  which  has  been  put  on  this  passage,  and 
which  the  context  does  not  allow,  we  are  far  from 
saying,  that  it  is  a  circumstance  in  the  case  not 
desei'ving  attention.  On  the  contrary,  it  tends  to 
show  that  the  supreme  Government  recognized  the 
general  correctness  and  propriety  of  the  views  suggested 
by  the  Lieutenant-Governor  in  his  Despatch  of  the  7th 
of  January  preceding. 

The  extract  from  Lord  Coioleifs  despatch  of  the 
7th  of  January^  as  printed  in  the  papers  before  us,  is 
thus  : — "  In  realizing  arrears  of  revenue  in  the  Com- 
pany's Provinces,  where  other  means  fail,  recourse  is 
had  to  a  sale  of  the  land,  and  within  the  eleven  last 
years  this  Eegulation  has  occasioned  the  sale  of  a 
large  proportion  of  the  land,  and  the  dispossession  of 
a  great  number  of  the  old  Zemindars,  Some  of 
these  may  have  become  inferior  cultivators,  and 
some  may  have  sought  other  means  of  livelihood ; 
but,  under  a  Government  so  long  and  so  well  estab- 
lished, few  have  ventured,  or,  if  they  have  ventured, 
few  have  been  able  to  maintain  themselves  in  a  state 
of  insurrection.  But,  from  the  temper,  disposition, 
and  character  of  the  inhabitants  of  the  ceded  coun- 
tries,  particularly   of  the  province   of   Roldlcimd,  I 
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have  no  doubt  that  they  would  rather  submit  to  the  1842. 

varied  modes  of  oppression  to  which  they  have  been  maha-rajah 

accustomed    under   the   NaivaVs   government,    while  sad  Narain 

their  zemindarij  titles  should  be  continued  to  them,  ^^^ 

than  endure  to  be  dispossessed  of  their  lands  in  the  ^^^  Chut- 

-^  .  TERPUT  Sing. 

most  regular  and  legal  mode  under  new  Eegulations. 
The  former  grievances  they  would  think  supportable, 
under  the  hope,  however  slender,  of  future  redress, 
but  the  latter  would  drive  them  to  dispair — and  from 
the  neighbouring  Countries,  to  which  they  might 
easily  resort,  they  would  continually  infest  their 
alienated  lands.  Though  not  prepared  to  give  any 
specific  detail  on  this  subject,  I  am  satisfied  that 
where  coercion  is  necessary  to  realize  the  dues  of 
Government  from  Defaulters,  some  mode  less  offen- 
sive should  be  devised,  and  a  sale  of  the  land  only 
resorted  to  in  the  last  extremity." 

The  answer  of  the  Governor- General  to  that  De- 
spatch is  this  : — '^  No  sales  of  land,  for  the  recovery  of 
rent  due  to  Government,  should  be  authorized  within 
the  ceded  Provinces,  until  a  more  effectual  settlement 
of  the  Country  shall  have  taken  place." 

The  sale  under  consideration,  which  took  place  in' 
the  very  year  in  which  these  important  papers  were 
written,  and  in  the  countries  to  which  they  relate,  was 
one  of  that  very  kind  which  Lord  Cotuley  was  satisfied 
should  be  only  resorted  to  in  the  last  extremity,  as 
being  a  measure  less  tolerable  in  the  estimation  of  the 
inhabitants  of  these  Provinces,  so  recently  added  to 
the  British  empire,  than  the  different  oppressions 
which  they  had  borne  under  their  native  rulers,  and 
as  calculated  to  drive  them  to  dispair,  but  which  Lord 
Wellesley  considered  should  not  take  place  at  all  before 
a  more  effectual  settlement  of  the  Country — a  settle- 
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1842.        mont  tliat,  according  to  our  view  of  His  Excollcnoy'^ 
i\iAiiA-uAJAn    mo;nnii<i^,  hud  not  taken  place  at  the  time  Avlieu  tho 
HAD  Nauain  sale  was  made. 

^'^  It  may  be  said,  that  it  was  made  witli  the  sanction 

Lal  OnuT-  of  the  local  Government,  of  Avhich  Lord  Coivlaj  was  a 
prominent  member,  or  the  chief  under  the  supreme 
Government.  The  sale,  however,  was  not  at  Bareilly^ 
but  at  Allahabad,  The  authority  for  it,  if,  upon  the 
whole  view  of  the  circumstances,  authority  there  was^ 
which  proceeded  from  Barcilhj^  was  consequent  upon 
the  representations  of  the  case  made  to  the  provisional 
Government  by  JVIr.  Ahniuhj^  the  then  Collector  at 
Allahahad — representations  which,  as  they  appear  to 
us,  placed  the  defaults  and  conduct  of  Lal  Juggut  Raj 
in  a  light  stronger  and  more  unfavourable  to  him  than 
the  facts,  so  far  as  we  are  enabled  to  judge  of  them^ 
really  warranted.  The  Government  at  Bareilhj  may 
have  been  led  to  think  that  the  case  was  one  of  the 
last  extremity.  We  do  not  see  grounds  for  holding 
that  it  was  of  that  character. 

Considering  the  circumstances  under  which  Roij 
Iladwinj  Lal  had  obtained  the  increased  jumma  from 
Lal  Jtiggut  Raj^  the  large  amount  of  that  increase,  the 
position  in  w^hich  himself  and  his  property  had  been 
placed,  when  the  subsequent  documents  obtained  fr'om 
him  were  obtained,  the  questionable  and  doubtful  state 
of  his  accounts  before,  and  at  the  time  of  the  sale,  as 
appears  from  Mr.  Ahnuti/s  report,  of  the  4th  of  Novem- 
ler^  1802,  and  from  other  sources,  the  high  degree  of 
probability,  if  not  certainty,  that  had  Lal  Jug  gut  Raj 
been  allowed  all  that  ought  to  have  been  allowed  to 
him,  the  balance  claimed  from  him  would  at  least; 
have  been  greatly  reduced ;  considering  the  harsh 
measures  used  towards  him,  the  pressure  un^i^^-  y^-h\n\ 
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he  was  pkcecly  during  the  earliest  period  of  a  Govern-        1842. 
ment,  and  an  administration  of  public  aft'airs,   which    iniaha-rajah 
were  altogether  strange  and  new  to  the  Country  ;  not  sad  Narain 
forgetting  also  the  kind  of  notices  by  which  the  sale        ^^^'^ 
was   preceded,    and  the   circumstances   generally   by    Lal  Chut- 
whieh  it   was  accompanied   and  immediately  followed, 
— ^ve  cannot,  consistently  with  the  declared  object  and 
intention  of  Eeg.  I.  1821,    avoid  saying,  that  the  sale, 
if   not   protected   by   length   of   time,    ought  not  to 
stand.     And  that,   having  regard,    on  grounds  of  pri- 
vate justice,  to  the  state  of  embarrassment^   difficulty,, 
and  distress  to  which  Lal  Jug  gut  Raj  was  reduced,  as 
Avell  as  to  the  powerful  adversaries  opposed  to  him, 
and  on  grounds  of  general  policy,  to  the  motives  and 
spirit  of  the  Eegulation  of  1821,  it  would  be  inequitable 
and  publicly  inexpedient  to  permit  such  a  title  to  be 
protected  by  the  lapse  of  time  that  has  taken  place. 

The  effect  that  it  ought  to  have  as  to  the  terms  and 
conditions  which  should  accompany  the  Appellants' 
deprivation  of  the  property  is  open  to  very  different 
considerations. 

Without  entering  into  a  more  minute  detail  than  is 
necessary,  or  may  be  expedient,  we  consider  it  right  to 
add,  that  among  the  evitlence  which  has  most  strongly 
influenced  our  minds  with  regard  to  the  character  of 
the  sale,  the  conduct  of  those  concerned  in  it,  and  the 
manner  in  which  it  should  be  treated,  are  the  following 
documents,  to  which  it  may  be  as  well  to  refer  in  a 
chronological  order,  commencing  at  a  time  less,  wo 
believe,  than  two  months  after  the  cession  by  the 
Naiuah  Vizier. 

1st.  ThG  pcnvannah  to  Lal  Jug  gut  Raj  of  the  4  th 
January^  1802,  from  the  Collector,  requiring  him  to 
remit  on  that  dny  the  Government  revenue  which  had 
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1842.        becu  culled  i'or,  and  proniisiug  liiin  permission  to  re-j 
MAnTjujAH   turn  on  the  day  following.     The  ikrar-namah  of  tha' 
sAi)  Naraix  ^th  of  Jimuarf/j  of  Baboo  Nek  Slng^  the  Zazaivalj  or 
^^^        tax-gatlierer,  who  had  been  appointed  in  consequence 
Lal  Chut-    of  the  absconding  ol  Lai  Juggut  Raj)  undertaking  to  col- 
lect the  revenues  due  from  thepergwmahs  held  by  him, 
of  the  next  day's  date.     The  letter  and  advertisement 
for  Lal  Juggut  Eafs  apprehension,  of  the  same  date,, 
coupled  with  the  Collector's  despatch  to  Bareillg^  also 
of  the  5th  of  Janimrg^  1802,  stating  thus  as  to  Juggut 
Bafs  property  : — '^  I  have  deputed  a  Zazawal  (Baboo 
Nek  Sing)  to  make  the  collections  from  the  Zemindarsy 
and  as  Lal  Juggut  Rafs  profits  were  considerable,  these 
2)ergunnahs  will  still  yield  sufficient  assets  to  ensure  the 
revenue  of  the  current  year  to  its  full  extent :"  stating 
also  this — '^  I  have  issued  the  necessary  orders  for  the 
attachment   of  Lal  Juggut  Rafs  property,  and  have 
directed  the  several  Officers  to  be  vigilant  in  appre- 
hending his  person,  should  he  attempt  to  enter  the 
Company's  jurisdiction." 

His  Despatch  also  to  Captain  Worsley^  of  the  same; 
date,  in  these  words : — ''Sir,  I  am  just  informed  by 
one  of  my  Sawars  (horsemen),  that  Lal  Juggut  Raj  was 
gafely  lodged  in  the  fort  of  Loundeh^  with  a  party  of 
300  followers.  On  the  supposition  that  this  account 
is  coiTCct,  I  think  it  will  be  advisablcy  in  the  first  in- 
stance, to  summon  Lal  Juggut  Raj  to  deliver  up  the* 
Fort,  offering  him  the  protection  of  Government  in  the- 
event  of  his  settling  his  loasilat  for  the  current  year.. 
Should  Lal  Juggut  Raj  make  any  resistance,  you  will  be 
pleased  to  adopt  the  necessary  measures  for  securing 
the  Fort,  if  you  conceive  from  local  investigation  that 
such  an  event  is  practicable  with  the  small  force  at 
present  under  your  command^  otherwise  I  could  wish 
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you  to  prevent  his   escape,   if  possible,  till  further        ^^42. 
assistance  can  be  afforded.     In  the  mean  time  you  will    i\rAHA-RAJAH 

-r  T^'TT  J.1T  ISHUREE   PeB- 

report  to  me,  should  Lai  Jug  gut  Raj  decline  to  deliver  sad  Narain 
up  the  place,  the  strength  of  the  Fort,  the  force  that  is        ^^'^^ 
likelv  to  be  opposed  to  you,  as  well  as  the  additional    I^al  Chut- 

'^  ....  .  1       TEEPUT  SiNO. 

troops  you  will  require  for  obtaining  possession  and 
securing  the  person  of  Juggut  Raj,  If  the  immediate 
aid  of  the  detachment  of  police  is  required,  you  are 
authorized  to  withdraw  that  company  for  the  present 
service." 

We  will  next  notice  the  Collector's  Letter  of  the  9th 
of  Janimry^  1802,  four  days  after,  to  LalJuggut  Raj\  in- 
forming him  of  the  rejection  of  his  petition  to  be  re- 
leased from  the  amount  of  collections  due  from  him, 
and  requiring  him  to  make  over  his  wasilat  papers  to 
Bahoo  Nek  Sing^  and  to  attend  the  Collector  and  settle 
his  aifairs.  The  several  jperwannahs  to  Baboo  Nek 
Sing  of  various  dates,  in  January  and  February^  1802, 
directing  him  to  collect  tho  revenues,  and  to  report  re- 
specting the  adjustment  thereof,  and  to  Lai  Juggut  Raj 
and  his  Dewan^  requiring  him  to  discharge  the  arrears, 
and  promising  safety  to  his  Deivan^  if  he  will  attend 
and  pay  up  the  arrears.  The  Collector's  Letter  of  the 
9th  of  February^  to  Mr.  Mercer^  the  Secretary  of  the 
Board  of  Commissioners,  respecting  the  measures  taken 
by  him  regarding  Lai  Juggut  Raj^  and  the  pergunnah 
in  question  ;  and  the  kowl-namah^  or  agreement  of  Baboo 
Nek  Sing  with  Lai  Juggut  Raj,  of  21st  of  February, 
1802.  The  bond  and  petition  of  Lai  Juggut  Raj,  of  the 
same  21st  Februa?^,  1802,  agreeing  to  pay  the  revenue 
of  the  pergunnah  in  question.  T\\e perwannahs  to  Baboo 
Nek  Sing,  of  the  23rd  of  February,  requiring  him  to  ren- 
der up  and  transfer  to  Bahoo  Ram  Kishen  the  pergun- 
nah records ;  to  Baboo  Ram  Kishen  and  to   Lai  Juggttf 
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i«i'2.        Raj^  of  (lie  2. nil  of  Fchruarij^  1802,  diroctiiig  tliom  to 

maha^uajaii    take  charge  of  tlie  same.     The  several  perioannaJiS  and 

sAi)  Nauain  petitions  of  varions  dates,  between  tlie  24tli  of  Febru' 

SixG        ^^^,y  j^j^j  ^]^(,  \\ji\\  of  Aj)nl^  both  inclusive,  all  respect- 

TiAL  OiruT-    ing  the  realization  of  the  collections  from  the  aforesaid 

pergunnahs.     The  Collector's  naiTative,  or  order,  con- 

ttiining  a  statement  on  the  subject  of  Lai  Jug  gut  Rafa 

ail'airs  and  transactions,  from  the  20  th  of  December^ 

1801,  to  the  IGth  of  Aj)ril^  1802.  The  perwannah  to 
Ram  Kishen  Sing  of  the  17  th  of  April,  1802,  containing 
further  directions  to  collect  the  revenues  from  pergun- 
nahs  Arael  and  Bar  ah.  The  notice  of  the  appoint- 
ment of  an  Amin  to  act  as  Arbitrator,  for  making 
the  settlement  of  villages  still  remaining  unassessed ; 
the  perwannalis  to  collect  the  revenues  ;  and  the  adver- 

.  tisements  for  sale,  of  various  dates  in  May  and  June^ 

1802.  The  petition  of  Lai  Juggut  Raj,  complaining  of 
inaccuracies  in  the  account  receipts  of  Baboo  Nek 
Sing,  with  the  Collector's  answers  or  orders  upon  it, 
dated  the  17th  of  June,  and  2nd  of  July,  1802.     The 

.  estimate,  mxemorandum,  or  sketch  of  account  of  the 
revenues  of  the pergunnahs  Arael  and  Barak,  as  prepared 
by  the  Collector,  and  upon  which  the  bond  from  Lai 
Juggut  Raj,  for  the  payment  of  the  estimated  amount  by 
instalments,  of  the  29th  of  June.  1802,  was  founded, 
the  bond  itself,  and  the  surety,  or  bail-bond,  of  the 
2nd  of  July  following,  of  Goman  Sing  and  others,  for 
securing  the  same,  and  for  the  appearance  of  Lai  Juggut 
Raj,  being  all  substantially  contemporaneous  with  the 
petition,  and  the  answers  or  orders  upon  it,  just  men 
tioned. 

'Next,  the  letter  of  introduction  and  recommendatioi^ 
from   the   Rajah   of  Benares,    of    Chittroo    Sing,   th 
agent  and   superintendent  of  the  RajalCs  househol 
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affairs,  of  the  25t]iof  Juhj^  1802,  and  the    documents        ^^'^'^^ 
of  14th  of  Auqiist  and  5th  of  September,  already  men-    maha-rajah 

^  .    ,  '         .  ISHURRE  PER- 

tioned,  with  respect  to  the  suretyship.  sad  Narain 

Then  the  Letter  to  the  Board  of  BareUlij,  from  Mr.  ^J,^^° 
AhmutiL  dated  1st  of  September,  1802.  more  than  three  I-alChut- 
weeks  before  the  period  appointed  by  the  Bond,  dated 
the  29th  of  June^  for  the  payment  of  the  instalment  of 
Es.  32,206.  15a.  3p.,  but  silent  as  to  that  transaction, 
though  'recommending  the  sale  of  the  zemindary  of 
Barah^  between  which  Letter  and  the  date  of  the  an- 
swer to  it  (the  answer  being  dated  11th  September) 
occurs  the  advertisement  of  8th  of  September  for  the 
sale  of  the  zer^iindary  on  the  30th  of  October, 

The  answer  of  the  11th  of  September^  from  the  Board 
of  Commissioners  to  Mr.  Ahmuty^  the  time  of  the  re- 
ceipt of  which  does  not  appear,  but  which  runs  thus  : — 
^'  Sir,  I  have  the  honour  to  acknowlegde  the  receipt  of 
your  Letter  of  the  1st  inst.,  and  am  directed,  by  the 
Honourable  the  Lieutenant-Governor,  and  Board  of 
Commissioners,  to  inform  you  that,  as  it  appears  from 
your  letter  that  Lai  Jug  gut  Raj  still  continues  to  persist 
in  declining  to  pay  the  balance  due  from  him,  they  au- 
thorize you  to  issue  a  proclamation,  setting  forth  that, 
unless  Lai  Juggut  Raj  shall  appear  and  agree  to  a  fair 
and  equitable  adjustment  of  his  accounts,  his  estate  will 
be  publicly  sold,  at  a  period  to  be  fixed  by  you,  which 
the  Board  are  of  opinion  should  be  rather  later  than 
the  30th  of  September^  in  order  to  afford  sufficient 
time  to  Lai  Juggut  Raj  to  avail  himself  of  the  oppor- 
tunity now  afforded  to  him  for  a  satisfactory  and 
amicable  adjustment  of  his  account." 

We  would,  then,  notice  the  advertisement  of  the  18th 
of  September^  fixing  the  10th  of  October  as  theday  of  sale, 

and  the  contemporaneous />^ri(;a/272a/^  to  Lai  Juggut  Raj, 
VOL.   III.  »  p 
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1842.        ^'  inviting  him  to  attend  u})on  the  Collector  withconft- 

A^rnTuIjln   dcnco,  and  to  arrange  his  affairs ;"  and   informing  him 

sad^'narain  that  in  the  event  of  non-attendance,  his  zemindar jj^ 

Sing       pergiinnah  Barah^  will  be  sold  by  public  auction  on  the 

LalOiiut-    day  advertised  :  ih.(i  2t){h  oi  September^    being  the  last 

instalment   day  named   in  Lai  Juggut  Raps  bond,  not 

having  yet  arrived. 

Then,  the  advertisement  of  the  5th  of  October^ 
which  is  in  these  words  :  ^'  On  the  18th  of  September^ 
1802,  A.  D.,  an  advertisement  was  published,  stating, 
that  on  the  10th  of  October  pr ox. ^  pergunnah  Barah^  the 
zemindary  of  Lai  Jiiggut  Raj^  would  be  sold  by  public 
auction,  for  the  recovery  of  a  Government  arrear.  It 
is  now  ordered  that  the  said  advertisement  be  cancelled, 
and  in  lieu  of  it  another  advertisement  be  issued,  in 
conformity  with  the  orders  of  the  chief  Board,  under 
date  the  lltli  of  September  ult.^  to  this  eifect^that 
whereas  the  said  Lai  Jug  gut  i^a/  withholds  the  payment 
of  a  large  amount  of  revenue  justly  due  to  Govern- 
ment, and  contumaciously  and  fraudulently  evades  its 
discharge,  should  the  aforenamed,  therefore,  personally 
attend  and  pay  up  the  arrear  justly  due  by  him  into 
the  public  treasuiy  by  the  30th  of  October  inst.,  good  ; 
else  the  pergunnah  of  Bar  ah  ^  the  zemindary  of  the 
aforenamed  person,  will  be  sold  by  public  auction  on 
the  aforesaid  date,  in  liquidation  of  the  Government 
balance,  and  the  auction  Purchaser  of  the  said  per- 
gunnah will  be  entitled,"  &c. 

This  advertisement  may  or  may  not  be  the  same 
with  that  which  is  found  in  the  papers,  and  bears  date 
the  7th  of  October.,  and  which  is  to  the  same  effect ; 
it  is,  therefore,  not  very  material  to  insist  upon  any 
difference  between  the  two. 

Then  comes  the  Collector's  Letter  to  the  Board  of 
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Commissioners  of  the  6th  of  October^  wherein  he  says  :        ^842. 
"  I  have  to  acknowledge  the  receipt  of  your  Letter  of   jmaha-kajah 
the  11th  ult. ;  and  have  to  request  that  you  will  be  sad  Nakain 
pleased  to  report  to  the  Honourable  the  Lieutenant-        ^^^^ 
Governor  and  Board  of  Commissioners  that,  in  con-    LalCuhx- 

„  .,..,.  1  -r    .  1  ,-,  .  TERPUTSING*. 

formity  to  their  order,  1  issued  on  the  1st  instant  a 
proclamation,  setting  forth,  that  unless  Lai  Jug  gut  Raj 
shall  appear  and  agree  to  a  fair  and  equitable  adjust- 
ment of  his  accounts,  his  estate  will  be  publicly  sold 
on  the  30th  of  the  present  month,"  and  so  on.  ^'  I  have 
further  had  conveyed  to  Lai  Juggut  Raj]  who  resides 
at  present  in  Bimdelcund^  a  copy  of  the  proclamation, 
together  with  a  jiertvannah  from  myself,  encouraging 
him  to  return  to  his  estate." 

Lastly  comes  the  record  of  the  proceedings  of  the 
30th  of  October^  the  day  when  the  business  was  com- 
pleted, the  day  of  sale,  closely  followed  by  Mr.  Ah- 
mubfs  Despatches  to  the  Board  at  Bareilhjy  of  the  4th 
of  November  and  30th  of  November^  1802,  between 
which,  and  probably  after  which,  that  Board  commu- 
nicated with  him,  though  to  what  effect  is  not  dis- 
closed, and  seems  not  to  be  known.  These  Despatches 
exhibit  not  only  uncertainty  as  to  the  amount  of  the 
debt  due,  or  to  be  considered  as  claimable,  but  a  want 
of  accuracy  on  the  part  of  the  Collector. 

We  are  not  unaware  of  the  propriety  and  expediency 
in  general,  of  giving  great  weight  to  acquiescence  or 
delay  on  one  side^  and  to  long  possession  on  the  other, 
or  of  the  generally  questionable  policy  of  discrediting 
or  lessening  the  public  faith  in  transactions  having 
the  sanction  of  the  Government  or  its  Officers.  These 
and  similar  considerations  were,  however,  in  the  cogni- 
zance of  the  framers  of  the  Kogulation  of  1821,  and 
by  them  it  was  decided  to  be,  on  the  whole^  just  and 
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1812.       oxpodiont,  tluit  in  the  peculiar  position  in  which  tin 

mahT^jah   inluil)itants  of  tliis  part  of  India  were  placed  at  the 

^AD  NuJain  connncncement  of  the  British  rule,  there  shonkl  not 

Sing        \^q  applied  to  the  investigation  of  the  peculiar  tvansac- 

Lal  Chut-    tions,  and  the  redress  of  the  i)eculiar  hardships  Avhich 

then  took  place,  merely  ordinary  principles^ 

The  liegulation  of  1821  was  preceded  by  Mr.  Stuart^ s 
Minute  of  1820,  containing  these  passages: — ''I  so- 
licit the  attention  of  the  Board  to  a  matter  of  con- 
siderable importance.  During  the  first  six  or  seven 
years  which  followed  the  acquisition  of  the  Provinces 
ceded  to  us  by  the  Nawab  Vizier^  the  mal-administra- 
tion  of  Allahabad  J  and  some  of  the  neighbouring  Dis- 
tricts, combined  with  the  intrigues  and  influence  of 
certain  opulent  and  powerful  natives,-  and  the  poverty 
and  ignorance  of  the  Zimindars  and  TalookdavB^  led  to 
the  abusive  alienation,  to  a  great  extent,  of  landed 
estates  within  those  Districts,  and  to  the  consequent 
ruin  and  extreme  misery  of  the  proprietors.  For  a 
full  detail  of  those  ti^nsactions  I  refer  to  the  reports 
from  the  Board  of  Commissioners." 

He  then  refers  to  certain  documents  which  are  men- 
tioned, and  he  proceeds  to  say  :  ^'  From  these  docu- 
ments, of  which,  for  convenience  of  reference,  extracts 
are  annexed  to  this  paper,  the  Board  will  observe  that 
a  Special  Cammission  was  strongly  recommended  by 
the  Board  and  Mr.  Fortesciie^  for  the  purpose  of  inves- 
tigating the  alleged  abuses,  and  affording  redress  to 
the  injured  parties.  The  consideration  of  the  measure 
was  postponed  for  the  time,  and  has  not  been  since 
resumed,  owing,  probably,  to  the  suspension  of  the 
introduction  of  a  Permanent  settlement  into  the  ceded 
Provinces.  Now,  that  the  measure  of  settlements  in 
the  ceded  and  conquered  Provinces,  upon  fixed  and 
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permanent  principles,  is  again  under  consideration,  I         ^^'^^• 

venture  stronf]jly  to  recommend  to  the  Board  the  insti-  Maharajah 

tution  of  a  Special  Commission  as  formerly  suggested,  sad  NAiiAm 
for  the  purpose  of  investigating  the  abusive  alienations        '  ^^ 

in  question.    I  hefs:  accordingly  to  submit  to  the  Board  I^lChdt- 

-'•  ^        ^  .     .  .  TBRPUT  SlNG» 

the  accompanying  paper,  comprising  an  outline  of  the 
plan  upon  which  the  Commission  should  bo  instituted. 
The  investigation  of  these  cases,  with  any  hopes  of 
success,  will  require  a  thorough  research  into  volumi- 
nous and  complicated  revenue  accounts.  It  will  require 
local  inquiries,  and  free  and  constant  communications 
with  the  parties  themselves,  and  with  the  local  Officers. 
The  delays  and  forms  of  the  Courts  of  Justice  oppose 
great  obstacles  to  their  conducting  investigations  upon 
those  principles  ;  and  the  parties  injured  are  equally 
incapable  of  supporting  the  expense  of  protracted  liti- 
gation, and  of  defending  themselves  in  that  course 
of  proceeding  against  the  arts  and  intrigues  of  their 
opulent  and  powerful  adversaries.  These  reasons  I  have 
no  hesitation  in  urging  as  fully  justifying  a  special 
deviation  from  the  ordinary  system  of  our  judicial 
administration.  The  delay  which  has  occurred  is 
unquestionably  to  be  regretted,  but  I  cannot  think  it 
is  a  sufficient  ground  for  excluding  the  injured  parties 
from  redress.  It  is  a  noble  principle  of  the  English 
law,  that  no  time  shall  avail  in  favour  of  fraud ;  and 
I  believe  that  there  were  never  transactions  to  which 
the  maxim  was  niore  justly  applicable.  It  would  be 
an  afflicting  reflection,  that  men  who  have  acquired 
estates  by  the  basest  means,  should  enjoy  all  the 
advantages  of  a  Permanent  settlement,  while  their 
victims  should  have  their  misery  heightened  by  being 
the  hopeless  Witnesses  of  the  increasing  value  of  the 
property  of  which  they  have  been  so  iniquitously 
despoiled." 
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^^^  TIk^  proMinblo  of  tlio  Kogukitioii  of  1821,  so  far  ;is 

majia-ha.iah    it  is  matoriiil  now  to  (luoto  it,  is  thus  expressed  :  ^^  It 
SAD  Nahain  iuis  iippcarcd  that,  in  the  fii*st  seven  or  eight  years 
^/'        after  tlio  acquisition  of  tlie  ceded  Trovinces  by  the 
TiRPUTs"Jo    ^^'^^^^^^  Government,  the  native  Officers  of  Govern- 
ment,   their   relations,   connections,   and   dependants, 
taking  advantage  of  the  novelty  of  the  British  rule,  of 
the  weakness  and  ignoi-ancc  of  the  people,  and  (in 
some  cases)  of  the  culpable  supineness  and  misconduct 
of  the  European  functionaries,  under  whose  authority 
they  were  employed,  contrived,  by  fraudulent  and  ini- 
quitous practices,  to  acquire  very  extensive  estates,  in 
several  of  the  Provinces  in  question,  more  especially 
in  the  Districts  of  Allahabad^  CaionfooVy  and  GorucJc- 
poor  ;  thus  wrongfully  depriving,  of  their  just  rights,  a 
great  number  of  the  ancient  landowners,  and  reducing 
them   and   their  numerous   dependants  to  ruin   and 
misery.     These  abuses   have   been   chiefly   practised 
through  the  perversion,  to  the  purposes  of  chicanery 
and  fraud,  of  the  rules  enacted  for  the  collection  of 
the  Government  revenue,  more  especially  the  provi- 
sions relating  to  the  public  sale  of  land  for  arrears. 
Under  cover  of  these  rules,  but  contrary  to  the  true 
intent  and  meaning  of  the  law,  by  which  (though  a 
considerable  discretion  was  left  to  the  Eevenue  autho- 
rities) the  measure  of  a  public  sale  was  principally 
designed  for   cases  of  embezzlement,    contumacy,   or 
fraud,  many  estates  were  sold,  from  which  no  balance 
(or  a  very  trifling  balance)  was  due,  or  on  which  the^ 
arrear  accrued  without  any  embezzlement  or  wilfulj 
default   on   the   part   of   the  Sudder  Malguzar ;   and ' 
others  were  disposed  of  without  an  observance  of  thej 
prescribed  forms ;"  and  then  other  cii'cumstances  arej 
alluded  to. 

In  a  subsequent  part  of  the  preamble  it  is  said, 
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"The  persons  who  have  sufterccl  by   the   aforesaid      ^^ 
abuses,  are,  for  the  most  part,  poor  and  ignorant  men,    maha-rajah 
unaccustomed,  under  the  former  Government,  to  any  bad  Narain 
regular  system  of  law,  little  acquainted  with  the  prin-  v, 

ciples  of  the  British  Code,  or  the  regular  forms  of  JiRpuTsJmj" 
British  judicial  proceedings,  incapable  of  availing  th'^ia- 
selves  of  the  protection  it  was  designed  to  afford,  and 
possessing  not  the  means  of  securing  the  aid  of  indivi- 
duals better  informed,  while  those  opposed  to  them 
are,  for  the  most  part,  men  of  wealth  and  power." 

It  then  goes  on  to  make  other  important  observa- 
tions with  reference  to  that  subject,  and  proceeds  thus  : 
— *'  The  proceedings  of  the  established  Courts  must 
necessarily  partake  of  any  defects  belonging  to  the  law, 
which  it  is  their  duty  to  administer,  and  it  would  be 
obviously  inconsistent  with  every  sound  principle,  to 
^rant  a  general  discretion  to  those  Courts,  to  deviate 
from  the  law  on  individual  views  of  expediency  or 
justice."  And  then,  after  some  further  remarks,  it  is 
thus  expressed  : — '^  In  consideration  of  the  above  cir- 
cumstances, it  has  appeared  to  the  Governor- General 
in  Council,  to  be  essentially  necessary  to  the  ends  of 
justice,  that  a  Special  Commission,  with  large  discre- 
tionary powers,  and  with  full  authority  to  regulate  its 
proceedings,  according  to  the  exigencies  of  the  cases 
brought  before  it,  should  be  constituted  for  the  purpose 
of  investigating  the  cases  above  described,  of  restoring 
to  their  just  rights  the  Zemindars^  and  other  pro- 
prietors, who  have  been  wrongfully  dispossessed,"  and 
so  on ;  and  the  rules  are  then  laid  down. 

The  subsequent  Eesolution  or  Order  of  the  Govern- 
ment, of  February^  1821,  had  these  passages  : — Para- 
graph 13.  "In  cases,  however,  in  which  the  Com- 
mission   may    adjudge    compensation,  not  exceeding 
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1842. 


lis.  1,00(1,  or  ill  whi(?li  tlioy  may  adjudge  the  repayment^BI 


MAHA-KA.IAH    by  Govermiient,  of  tlie  })urcliase-moiiey  of  any  mahttl^ 

sAu  Nakain  of  wliieli  the  sale  may  be  aiinulk^l,  or  in  wliicli  they 

^\^*^        may  direct  the  price  of  tlie  stamped  paper,  used  for  a 

LalChut-    ])hiiiit  or  petition  of  appeal,  in  lieu  of  the  institution- 

TKUPUT  Sing.  t    ,        i  ,      -i  ^  ii 

fee,  to  be  returned  to  the  party  by  whom  the  amount 
may  have  been  disbursed,  an  order  signed  by  the 
Commissioners,  and  specifying  the  nature  of  the 
cliarge,  shall  be  sufficient  authority  for  the  Collector 
of  the  district  immediately  to  pay  the  amount*" 

Paragraph  22.  ^'  With  regard  to  the  rules  of  prac- 
tice, and  forms  of  proceedings  to  be  followed  by  the 
Commissioners,  his  Lordship  and  Council  presumes 
that  it  will  not  be  necessary  materially  to  deviate  from 
the  course  followed  by  the  Civil  Courts,  with  this  im- 
portant exception,  that  it  shall  be  specially  their  duty 
to  institute  an  active  inquiry  into  all  the  circumstances 
of  the  cases  brought  before  them,  and  to  take  their 
own  course  for  the  investigation  of  the  truth,  without 
confining  themselves  to  the  points  stated  by  the 
parties,  or  by  any  technical  forms  of  pleading  or 
management." 

Paragraphs  25  and  26  are  of  the  same  character. 

Paragraph  32,  is  thus  : — ^'  It  is  not,  however,  the 
personal  character  of  the  Officers  entrusted  with  the 
administration  of  civil  justice,  that  has  chiefly  led  to 
the  institution  of  this  official  Tribunal.  In  deter- 
mining on  the  measure,  his  Lordship  in  Council  has 
been  still  more  influenced  by  the  persuasion,  that  the 
system  under  which  those  Officers  have  to  act,  and 
the  laws  which  they  were  bound  to  administer,  are 
seriously  defective  in  their  application  to  the  ceded 
and  conquered  Provinces.  While  the  principles  of 
Revenue  management  were  very  imperfectly  settled, 
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the  Eevenue  authonties  have  been  compelled  to  decide 
on  the  most  important  points  relative  to  private  rights 


1842. 


Maha-rajah' 

amidst  the  uproar  of  a  general  settlement,  and  nnder   sad  Narain 
the  nrgcncy  of  securing  the  Eevenues  of  inordinately  '^ 

extensive  Districts. 


That  they  should  have  frequently 
en^ed,  can  excite  no  surprise ;  that  their  errors  were 
extensively  injurious,  it  v/ould  be  preposterous  to 
doubt.  In  many  instances  those  errors  admitted  of 
no  legal  remedy  by  the  Courts,  because  they  Vv^ere 
committed  in  the  exercise  of  a  discretion  which  the 
Courts  could  not  legally  control ;  and  that  the  ordi- 
nary Tribunals  should,  among  a  people  new  to  our 
rule,  and  accustomed  to  the  arbitrary  domination  of 
native  Amils^  have  failed  to  protect  the  agricultural 
community  from  the  consequences  of  the  acts  of  the 
Officers  of  Government,  even  where  those  Tribunals 
were  competent  to  interpose,  is  assuredly  no  impeach- 
ment of  the  individual  functionaries  by  whom  they 
were  filled,  nor  any  conclusive  proof  that  they  are  not 
generally  well  adapted  to  secure  the  impartial  distri- 
bution of  justice  between  individuals,  and  in  Territories 
long  settled  under  our  Government." 

Some  time  afterwards,  the  Eegulation  I.  of  1823 
provided  that,  '^  First;  such  part  of  cl.  1,  sec.  3  Eeg.  I. 
1221,  as  restricts,  or  can  be  construed  to  restrict, 
the  cognizance  of  the  Commissioners  acting  under  the 
provisions  of  that  Eegulation  in  the  matter  of  suits  to 
recover  possession  of  lands  lost  through  public  sales, 
to  cases  wherein  such  sales  have  been  effected  by  the 
undue  influence  of  a  public  Officer,  is  hereby  rescinded. 
Second ;  in  the  several  cases  specified  in  els.  2,  4,  5, 
and  6,  sec.  3,  Eeg.  I.  1821,  as  well  as  in  all  cases 
wherein  it  may  appear  that  any  Plaintiff  has  been  de- 
prived of  his  rights  by  an  illegal  sale  made  within  the 

YOL.    III.  Q 


V. 

Lal  CiruT- 
TEEPUT  Sing, 
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1812.  pn-iod  spocilicil  in  tlio  first  clause  of  tlio  sulci  sectioiT, 

mah.\  uA.iAi!  it  sliiill   :ni(l  umy  bo   lawful  for   the  Commissiouors 

BAD  Nauain  aotiug  uu(l(ir  tho  provisions  of  that  Regulation,  to  take  ; 

^Jf ^  eog'nizauco  of  any  suit  prcforrcd  to  them,  and  to  pass 

LalChut-  iuclnrrnent  on  the  same,  althou^rh  there  may  be  no  proof 

TKHPIIT  S5»V»:         JO  .  . 

that  undue  influence  was  exercised  by  any  public 
Officer  to  the  injury  of  the  Plaintift.  Third,  provided 
also,  that  in  the  cases  specified  in  cl.  3,  of  the  afore- 
said section,  if  there  shall  be  proof  Or  strong  P^'^"d| 
^imption,  that  the  purchase  or  acquisition  of  the^ 
property  sued  for,  was  effected  by  violence,  extortioDy 
oppression,  or  fraud,  it  shall  not  be  necessary  for  the 
Plaintiff  to  plead^  or  establish  that  undue  influence  was 
exercised." 

It  is  in  the  spirit  mainly  of  the^e  portions  of  the 
important  documents  to  whioh  reference  has  just  been 
made,  that  we  have  deemed  it  right  to  construe  the 
letter  of  the  Eegulation  I.  of  1821.  Upon  that 
construction  we  consider,  that  the  Mofussil  Com- 
mission rightly  held  it  to  be  within  their  coiixpetency 
to  set  aside  the  sale,  upon  the  terms  of  a  payment  to 
be  made  by  the  party  succeeding  in  the  contest  to  the 
party  dispossessed  by  the  decision,  and  rightly  also 
held  that  the  present  was  a  case  v/hich  the  terms  of 
cl.  2,  of  sec.  4,  Regulation  I.  of  1821,  might  not  im- 
properly be  held  to  include. 

That  clause  is  thus  :  ^'  In  cases  in  which  the  Com- 
mission may  deprive  any  person  of  rights  legally  vested 
in  him  under  the  existing  Code,  or  may  make  award 
upon  doubtful  claims,  or  in  Avhich  the  title  of  any  per- 
son, though  invalid,  may  have  been  acquired  by  him, 
lonci  fide^  tinder  an  expressed  or  implied  assurance  of 
its  validity  on  the  part  of  the  Board,  the  Collector,  or 
Judge  of  the  District,  it  shall  be  competent  to  the 
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Commission  to  adjudge  compensation  in  money  from        ^^^2- 
the  Troasurv  of  Government :  provided,  however,  that   maha-iujahI 
in  caaes  m  wnicii  the  compensation  assigned  to  any  nAy  Narain 
individual  shall  exceed  the  sum  of  Es.  1,000,  the  sane-  ^^^^ 

tion  of  Government  shall  be  necessary  to  authorize  the    LalChut- 

^  TERPUT  Sing, 

disl  arsement." 

A  prior  clause,  the  eighth  of  sec.  3,  had  provided 
thus:  ''The  operation  ol  ihe  foregoing  clauses  shall 
not  be  confined  to  cases  in  which  lands,  or  rights  con- 
nected with  land  sold,  transferred,  alienated,  or  usurped, 
as  above,  may  be  held  by  the  person  originally  bene- 
fiting by  the  sale,  transfer,  alienation,  or  usurpation, 
but  shall  equally  extend  to  those  in  which  the  said 
lands  or  rights  may  be  held  under  a  title  derived 
from  such  person :  Provided,  of  course,  that  in  cases 
in  which  it  may  appear  that  the  person  so  holding 
under  a  derivative  title  was  in  no  degree  concerned  in, 
or  cognizant  of,  the  original  wrong,  the  claims  of  such 
person  to  compensation  for  any  loss  he  may  sustain 
under  the  operation  of  the  present  Eegulation  shall 
be  held  entitled  to  a  very  liberal  consideration." 

We  do  not  on  the  whole  think  it  an  undue  extension 
of  el.  2,  sec.  4,  to  say,  that  this  case  may  be  held  to 
come  within  one  of  the  predicaments  which  it  de- 
scribes: nor  can  we  agree  with  the  Sadder  Commis- 
sion in  their  conclusion  that  justice  or  policy  did  not 
in  this  case  require  the  power  of  directing  a  pay- 
ment by  the  successful  party  to  the  party  deprived 
of  possession,  or  the  power  conferred  by  cl.  2, 
sec.  4,  to  be  exercised ;  it  being  our  opinion,  hav- 
ing regard  to  the  benefit  which  to  a  certain  extent 
Lai  Juggut  llaj  derived  from  the  purchase-money, 
to  the  course  of  conduct  not  certainly  altogether 
justifiable^  which  previously  to  the  sale   he  had  pur- 
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1812.       su(^cl,  to  tlio   <;roat   length  ui'  tiiiu^  tliut  was   suffered 
i\tAicA-UAJAii   to  elapse  before  tlio  sale  was  judicially  questioned,  to  ' 
WAD  Nahain  tlie  part  which  those  entrusted  with  the  functions  of-,; 
^^^^        the    local  Government    took    in  the  sale,  and  to  the, 
Lal  CnuT-    nature  and  extent  of  the  allegations  and  evidence   by  ^ 
which  it  has  been  endeavoured  to  impeach  the  conduct 
of  the  late  Rajah  of  Benares  in  respect  of  it,  that  both 
justice  and  policy  required  each  of  these  powers  to  be 
called  into  action. 

Wc  think,  also,  upon  a  review  of  all  the  circum- 
stances of  the  case,  especially  those  to  which  reference 
has  just  been  made,  that  it  was,  on  the  whole,  proper 
to  leave  the  Appellant  and  the  late  Rajah  of  Benares 
free  from  any  account  or  charge  in  respect  of  the  in- 
come and  profits  of  the  purchased  property,  from  its 
acqu.isition  in  1802,  to  the  date  of  the  Mofussil  decree. 
Proved,  as  we  think  it  is,  by  the  conduct  of  the  parties 
and  otherwise,  that  the  clear  profits  and  net  income 
derived  from  this  source  by  the  Rajah  and  Dcejj  Na- 
rain  Sing^  or  one  of  them,  must  have  much  exceeded 
the  amount  of  the  interest  for  the  same  time,  calcu-  % 
lated  at  the  rate  of  12  per  cent,  per  annum,  upon  the 
Es.  93,000  (the  purchase-money),  we  consider  it  right, 
under  all  the  circumstances  (and  among  them,  attend- 
ing to  the  fact  of  the  pension  which  the  Govern- 
ment for  some  years  paid  to  the  Eespondent  or  his 
family),  that  any  claim  on  the  part  of  the  Appellants 
or  the  late  Rajah  of  Benares^  in  respect  of  interest  on 
that  sum,  should  be  treated  as  satisfied,  but  not  as 
more  than  satisfied,  by  the  income  and  profits ;  and  we  \ 
shall  not  advise  Her  Majesty  to  direct  any  account  in 
this  respect. 

With  regard  to  the  true  state  of  the  accounts  b 
tween  Lal  Jug  gut  Raj  and  the  Government,  if  taken 


ON    Ari'KAL   FROM    THE    EAST    INDIES. 

ou  just  and  equitable  principles  up  to  the  time  of  the        ^'•*^- 

sale,  as  well  as  with  regard  to  the  mode  in  which  the  imaha-kajah 

sum  of  Es.  93,000  was  applied,  it  is  probably  at  this  sad  Nakaix 
time  very  difficult,  if  not  impossible,  to  arrive  at  any        *^]^^^ 

(xact  conclusion.     The  Mofassil  Commission,   which  L^^^'^-f^cT- 

•^  ^  '  ^        TEiii-uT  Sing. 

appears  to  have  examined  and  considered  tlie  details 
of  the  facts  of  the  case  with  most  commendable  care 
and  attention,  held,  that  of  the  lis.  93,000,  the  sum  of 
Es.  20,458.  6a.  Gp.  ought  to  be  considered  as  the  total 
amount  of  benefit  received  by  Lai  Juggiit  Raj ;  nor  do 
we  see  that  the  Sudder  Commission  viewed  this  parti- 
cular point  differently. 

In  such  a  state  of  things,  satisfied  as  Ave  are  that 
this  conclusion  in  point  of  amount,  whether  precisely 
and  exactly,  or  not  precisely  and  exactly,  accurate,  is 
not  far  remote  from  the  truth  ;  and  unable  with  con- 
fidence to  pronounce  that  it  is  to  any  extent  inaccurate, 
we  do  not  feel  ourselves  warranted  in  dissenting  from 
this  part  of  the  decision  of  the  Mofassil  Commission. 

Our  view,  however,  of  the  facts  and  of  the  spirit 
and  intention  of  the  second  clause  of  sec.  4,  leads  us, 
as  has  been  stated,  to  the  conclusion,  that  not  only 
the  residue  of  the  Es.  93,000,  but  a  further  sum  by  way 
of  compensation,  ought  in  this  case  to  be  paid  by  the 
East  India  Company  to  Deep  Narain  Sing.  We  had 
hoped  that  its  amount,  and  this  portion  of  the  cause 
generally,  might  have  been  arranged  by  the  East  India 
Company  and  the  parties  for  themselves.  As  it  ap- 
pears, however,  that  this  cannot  be  done,  we  liave 
been  obliged  ourselves  to  undertake  the  duty  of  fixing 
the  amount  of  compensation. 

Under  the  various  and  conflicting  considerations  to 
which  the  case  is  liable,  and  with  such  knowledge  as 
we  possess  on  the  subject,  wo  have  felt  much  difficulty 
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KS12.        i*,-^  porforinIn,2j  (liis  task.     Ikit  judgiug  as  well  as  av<? 
i\rAHA-KA.rAir    can,  aftor  duo  allowance  made  in  r()S])oct  of  the  ])ension 

IsMl'llKli    J'KU-  ^ 

s.u)  Nakain  alnnuly  alluded  to,  we  deem  Rs.  27,000  a  proper  sum. 
'  \^*'         We  conceive,  therefore,  that  lis.  120,000,  with  interest 
TiAi.ciiuT-    .j|^  |]^^^  j..^|-(3  Qf  5  ppj.  (.(^^jL^^  pQj.  annum  (which  we  think 

the  proper  rate),  from  the  date  uf  the  Mofussil  decreel| 
(from  Avhich  date  Ave  consider  the  Eespondent  as  en- 
titled to  the  enjoyment  of  the  property  in  dispute,  as 
between  him  and  the  Appellants),  should,  in  respect 
of  th(5  sale  being  set  aside,  be  paid  by  the  Uasl  India 
Company  to  Deep  Narain  Siufj,  and  that  the  East  India 
Company  should,  in  their  accounts  with  Led  Chutterjmt 
SInrj  and  Lai  Juggut  Raj^  charge  them,  or  one  of  them, 
with  the  principal  and  interest  of  the  above-mentioned 
amount  of  Es.  26,458.  6a.  6p.  ;  a  mode  of  arranging 
the  matter  which  we  consider  due  alike  to  them  and 
to  DeeiJ  Narain  Sing^  having  regard  to  the  proceedings 
that  have  taken  place  in  India  since  the  3Io/assil 
decree.* 

"We  may  add,  that  so  far  as  the  Last  India  Company 
is  concerned  in  this  matter,  it  is  far  from  irrelevant  to 
notice  the  view  taken  of  it  officially  by  such  public 
functionaries  employed  in  the  administration  of  their 
alMrs,  as  Mr.  Colehrooke  and  Mr.  Beane^  who,  in  the 
year  1808,  a  period  not  far  removed  from  the  time  of 
the  sale,  but  when,  of  course,  the  special  law  intro- 
duced by  the  Eegulation  of  1821  did  not  exist,  re- 
ported on  the  subject  to  the  Government  in  Council 
thus  : — ''  We  have  the  honor  to  submit  for  your 
Lordships'  consideration,  a  petition  which  has  been 
presented  to  us  by  the  former  Proprietor  of  jjergunah 

'•'  These  proceedings  showed  that  the  Government  had  been  in 
possessions  of  the  Pergunnah  from  shortly  after  the  date  of  the  2Io- 
fussil  decree. 
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Barah^  in  the  District  of  Allahakul,  complaining  of  tho      ^^^ 
sale  made  of  his  zemindar?/  in  the  year  1802,  together  j^;J'',;';;:'Y4". 
with  translation  of   two  documents  produced  by   him,  sau^Kakain 
and  copies   of  the  correspondence   which   led  to  the  v, 

sale.  Your  Lordship  will  observe  from  the  corre-  JoplVsISg" 
spondence,  that  Bajah  Jug  gut  Raj  had  engaged,  during 
the  Vi^ierh  Government,  for  Wib pej^gimnah  of  AracI,  in 
addition  to  his  own  zemindary  of  Bavali^^  and  so  on. 
Mr.  Colebroohe  and  Mr.  Deane  then  gave  a  short  sum- 
]nary  of  the  facts,  ending  thus  :  '^  That  on  the  2nd 
of  Jidij^  Mr.  Ahmiity  admitted  the  validity  of  Lai  Jug  gut 
Jlafs  claim  to  certain  items  of  credit,  as  deductions  from 
the  balance  adjusted  on  the  17th  Jitne^  which  items 
Lai  Juggut  Baj  states  in  his  account  to  have  exceeded 
the  balance  cliarged  to  him,  and  which,  if  iidjusted  in 
time,  might,  previous  to  the  Collector's  Letter  of  the 
1st  September^  have  considerably  reduced,  perhaps 
entirel}^  extinguished,  the  arrear.  Mr.  Ahimdy^s  Letter 
of  the  4th  JVovember,  and  the  account  produced  by  Lai 
Juggut  Baj\  both  agree  in  making  the  gross  balance, 
adjusted  on  the  17th  June^  Bs.  72,207,  and  the  net 
balance  on  the  sitdder  jiimma^  Es.  44,332  ;  the  differ- 
ence, Es.  27,875,  Mr.  Alimuiy  calls  a  deficiency  on  the 
assets  of  the  pergunnah.,  while  the  documents  produced 
by  Lai  Juggut  Raj  show"  it  to  have  been  those  disputed 
items  for  which  Mr.  J. /^/^zz^ if?/ promised  Ljal  Juggut  Raja 
remission  in  the  event  of  Government  authorizing  it, 
or  his  assistance  for  the  recovery  thereof,  from  the 
parties  actually  owing  the  money,  if  the  remission 
should  not  be  authorized.  It  does  not  appear,  how- 
ever, that  any  report  on  the  subject  was  ever  made  to 
the  Lieutenant-Governor,  or  any  measures  adopted  for 
the  realization  of  the  amount  from  those  on  whom 
(and  not  on  Lai  Juggut  Raj)  the  loss  should  have  fallen^, 
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I'^i--  or  any.sto])s  hikm  for  the  udjustmciit  of  those  items 
iM.MiAUA.iAii  on  wliicli  ]\Ir.  A/iniii/fj  liad  promised  to  give  credit.  The 
b;Ai>  Xah.un  sale  of  Lai  Jnrjrjnt  Rafs  estate  seems,  on  the  contrary, 

''^J,^'^  to  ]ia\  e  hcoii  resorted  to  by  Mr.  AhiniUij^  as  the  readiest  \ 
J/Ai.CijuT-  niodo  of  sottliiipj  an  intricate  account,  and  of  dis- 
c]iart;m<^-  every  pj edge  on  his  part."  Then  follow  two  .j 
})aragrap]is,  a\  hicli  it  is  unnecessary  now  to  read,  and 
tlie  (fonchuling  paragraph  is  this:—"  It  is  too  late  to 
regret  that  tlio  first  measure  of  the  iJritish  Govern- 
ment, on  tlie  introduction  of  its  authority  into  the 
Province  of  Allahahad^  should  have  been  the  sale  of 
one  of  i]i(i  largest  zemindaries  in  it,  and  the  extirpa- 
tion of  an  old  and  respectable  family ;  and  at  this 
distance  of  time,  the  interposition  of  Government  may 
probably  be  no  longer  of  any  avail.  After  a  lapse  of 
six  years,  it  must  be  scarcely  possible  to  revise  the 
collections  of  the  successive  Sazawals  deputed  by  the 
Collector,  or  to  revert  to  the  different  persons  on  whom 
the  Collector  had  engaged  to  enforce  Lai  Juggut  Rafs 
claim ;  and  from  the  retirement  of  the  public  Officer, 
through  whose  concealment  of  some,  and  misrepre- 
sentation of  other,  material  facts,  the  sale  was  ordered, 
all  redress  seems  to  be  precluded.  At  the  same  time, 
therefore,  that  wo  submit  the  case  to  Government  as 
one  of  peculiar  hardship,  w^e  confess  ourselves  at  a 
loss  to  frame  any  specific  proposition  in  regard  to  it ; 
should,  however,  every  other  redress  be  impracticable, 
your  Lordship  may  possibly  consider  Lai  Juggut  Eaj\ 
under  all  the  circumstances,  entitled  to  some  provision 
from  Government."  ^ 

I^s'or  does  it  end  there,  since  the  subsequent  papers 
on  the  subject,  including  the  grant  of  the  pension  of 
Es.  5,000  per  annum  to  Lai  Juggut  Raj  in  the  fol- 
lowing year,  1809,  to  which  reference  has  already  been 
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made,  show  that  the   Supreme  Government  of  India        1^42. 
entertained  substantially  the  same  view  of  the  ease  as  Maha-rajah 

TtJTjrjR  EF*  Per,* 

that  taken  in  the  despatch  of  Mr.  Colehroke  and  Mr.  sad  Narain 

7-i  Sing 

Deane.  y 

We  shall  humbly  recommend  to  Her  Maiesty  to   LALCnuT- 

*^  .  TERPUT  SiNQ. 

affirm  the  Sudder  decree,  except  as  to  compensation 
and  restitution  money,  and  costs,  and  to  order  that  the 
East  India  Company  shall  pay  to  the  Appellant,  Deep 
Narain  Siiig^  the  sum  of  Es.  120,000,  with  interest  at 
6  per  cent,  per  annum,  from  the  date  of  the  decree 
of  the  Mofussil  Commission — this  sum  to  be  considered 
as  in  full  for  compensation  and  restitution  money,  in 
respect  of  setting  aside  the  sale ;  and  to  declare,  that 
by  its  payment,  all  claim  for  interest,  on  one  hand, 
and  for  rents  and  profits  on  the  other,  between  the 
Appellant  and  the  late  Rajah  of  Benares  and  the  Ke- 
spondent,  is  to  be  considered  as  extinguished ;  and  that 
the  debt,  if  any,  between  the  Government  and  Lai 
Jug  gut  Raj  at  the  time  of  the  sale,  and  all  claim  against 
the  Government,  in  respect  of  having  made  the  sale,  are 
to  be  deemed  in  like  manner  to  be  extinguished.  But 
that  the  sum  of  Es.  26,458.  6a.  ^^^.^  part  of  the  sum  of 
Es.  120,000,  is,  with  the  interest  from  the  date  of  the 
decree  of  the  Mofussil  Commission,  at  the  rate  of  5  per 
cent,  per  annum  on  the  Es.  26,458.  6a.  6p.,  to  be 
made  good  to  the  East  India  Company,  by  charging, 
and  they  are  accordingly  to  be  at  liberty  to  charge,  the 
Eespondent  in  account  therewith,  and  they  are  to  be  at 
liberty  to  deduct  the  same  from  what  may  be  coming 
from  them  in  respect  of  the  zemindary^  its  profits,  or 
revenues.  Each  party  is  to  bear  his  own  costs  of  every 
stage  of  the  proceedings,  from  their  first  commence- 
ment before  the  Mofussil  Commission  to  the  present 
time,  with  liberty  to  apply  to  the  Sudder  Commission. 

VOL.    III.  B 
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^enlooii   otliors,   with\ 

w,   (iL'NUA-JKK   Mow^^^  Ajjpellanis, 


AND 


TiaMiuiK'-JEE  and  Jago-.iek         -         *    Respondmis.* 

On  appval  from  the  Sudder  Dewanmj  Adawlut 
of  Bomhay, 

XlIE  suhjec't-niatter  in  dispute  in  this  appeal  was 
certain  property  and  valuable  rights  and  privileges  be- 
longing or  incident  to  the  hereditary  office,  under  the 
Mahratta  Government,  of  Deshmook  of  the  division  of  ' 
KMdool  in  the  Gonit  pergunnah  in  the  Moorhad  talook^ 
the  annual  income  of  which  amounted  in  the  whole  to 
Es.  1,106.  Iq.  and  94r. 

The  property  which  was  the  subject  of  this  claim 
consisted  of  the  following  particulars  : — The  profits 
and  receipts  of  the  zemindary^  which  was  attached  to 

ception  of  sec.  j^q  office  of  DesJimooh  as  a  revenue  office,  amounting 

'  *  '  ^  to  Es.  139.  44.  annually  ;  certain  fees  of  office,  levied 
from  the  inhabitants  of  thirty- one  villages  within  the 
local  extent  of  the  jurisdiction  of  the  office,  amounting 
to  Es.  500  a  3^ear ;  the  rents  and  profits  of  certain 
waste  land  held  in  Enam^  or  free  gift,  amounting  to 
Es.  272.  1.  50.  a  year ;  the  pitra,  or  ceremony  per- 
There  being  formed  for  deceased   ancestors,  to  be  collected  at  the. 

a"^  ^u  ^nts        ^^^^  ^^  ^^^  rupee  from  each  village,  amounting  an- 

having  sepa-  ^  Present : — Members  of  the  Judicial  Committee, — Lord  Camp- 

and  adverse    '   bell,  Mr.  Baron  Parke,  Mr.  Justice  Erskine,  and  the  Eight  Hon. 

claims  against  Dj..  Lushington. 

as  well^T'  ^^ivy  Councillors,— ^ss^ssors,— Sir  E.  Hyde  East,  Bart.,  andSir 

against  the         A.  Johnston,  Knt. 

Respondents, 

the  Judicial  Committee  permitted  two  Coimsel  to  be  heard  for  each  set 

of  Appellants. 


mh  &  12th 
Dec.  ISI'2. 

A  claim  pre- 
ferred before 
the  Peishiva 
in  1813, 
previous  to 
the  British 
rule,  but  upon 
which  no  ad- 
judication was 
made :  held 
sufficient  to 
bring  the 
Claimant 
within  the  ex- 


Bomhay  Re^. 
of  Limitation 
V.  1827,  not- 
withstanding 
adverse  pos- 
session, for 
30  years  pre- 
vious to  the 
institution  of 
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nually  to  Es.  30  ;  certain  contingent  charges  collected        1842. 
from   each  village  annually,  being  altogether  Es.  15,     Jewa-jee 
and  the  toll  on  transportation  of  goods  levied  at   the  ^^^'  ^^^^^^^^ 
lesser    talghat^  amounting  to   Es.  150.     Of  these  par-    trimbuk-jee. 
ticulars  (the  total  yearly  income  of  which   was  the 
above-mentioned  sum  of  Es.  1,106. 1.  94.),  the  Plaintiff 
was  himself  in  possession  of  twenty  heegahs  of  the  waste 
land  held  in  Enam.     The  toll    levied  at  the  lesser  tal- 
ghat\^2i^  received  by  the  Appellants,  Mahadew  Row^  and 
Gunga-jee  Row,   and    Govind  Row^  Sons    of   Toolja-jee 
Row,  three  of  the  Defendants  in  the  original  suit,  and 
the  rest  of  the  property  comprehended  in  the   claim  of 
the  Plaintiff  was  in  the  possession  of  the  remaining 
Defendants,  who  were  eighteen  in  number. 

In  addition  to  the  above-mentioned  particulars,  there 
were  also  attached  to  the  office  of  Deshmook  of  the  di- 
vision of  Khidool  two  isafutj  or  service-tenure  villages ; 
one  of  these  villages,  namely,  the  village  of  Belgam,  was 
in  the  possession,  or  under  the  management,  of  the 
Plaintift'  ;  the  other  of  them,  the  village  of  Sael,  was 
in  the  possession  of  the  eighteen  Defendants.  The  fees 
which  wei'^  levied  from  each  of  these  villages  properly 
belonged  to  the  party  under  whose  management  the 
village  was, and  on  that  account  the  income  derived  from 
them  was  not  included  in  the  claim  of  the  Plaintiff. 

The  question  at  issue  regarded  not  merely  the  right 
of  the  parties  to  the  emoluments  appertaining  to  the 
office,  but  the  proportions  in  which  they  were  severally 
entitled  to  possess  them  ;  and  a  further  question  was 
also  raised,  viz.,  whether  the  suit  was  barred  by  the 
Bombay  Eegulation  Y.  1827,  for  limiting  the  time  for 
prosecuting  civil  actions.  By  cl.  1,  sec.  1,  of  that  re- 
gulation, it  is  provided  that  '^Whenever  lands,  houses, 
hereditary   offices,  or  other  immovable  property,  have 
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1842.         beou  held  witlioutiutciTuptionfur  a  longer  period  tliun^ 

Jewa-jee    thirty  years,    whether  by  any  person  as   proprietor,  or 

AND  oTUEiis  Y)y  ]i{i^^  r^nd  liis  hoirs,  or  others  deriving  right  from  him, 

trimbuk-jee.  such  possession  shall  be  received  as  proof  of  a  sufii- 

eient  right  of  property  in  the  same  ;"  and  by  cl.  2, 

sec.   7,   it  is  provided,   "  Also,  if  the  (Claimant  havo 

within  the  time  of  limitation  preferred  his  claim  to 

any  authority  (arbitration  included)  competent  to  try 

it,  and  satisfactory  reason  be  shown  why  a  decision 

was   not   passed   (such   reason   nowise    affecting   the 

justice  of  the  demand),  then  the  period  of  limitation 

shall  be  reckoned  from  the  date  of  the  last  proceeding 

known  to  the  Defendant  in  such  case." 

On  the  5th  of  September^  1829,  Chand-jeej  who  died 
pending  the  suit,  filed  his  plaint  in  the  Court  of  the 
Assistant  Collector  of  the  Northern  Concern^  against  the 
three  Appellants,  Mahadeio  Row^  Gimja-jee  Row^  and  Go- 
vind  Row  J  and  against  Jezva-Jee,_  Son  of  Luximon  Sooria 
Bow^  and  seventeen  others,  being  in  all  twenty-one 
Defendants,  who  were  respectively  in  possession  of  the 
lands  the  particulars  of  which  are  before  mentioned,  and 
refused  to  allow  the  Plaintiff  to  participate  therein.  The 
nature  and  origin  of  the  Plaintiff's  title,  as  detailed  in 
the  plaint,  was  as  follows: — Cano-jee^  Son  of  Bap-jeCy 
commonly  called  by  name  SooiHa  Roiv^  and  formerly 
Deshmook  of  the  division  of  Khidool^  was  the  com- 
mon ancestor  of  the  Plaintiff  and  the  Defendants,^ 
OanO'jee  had  two  Sons,  and  the  Plaintiff  was  the  sole 
male  descendant  of  the  elder,  who  was  named  Tooka- 
jee  ;  the  younger  Son  of  Cano-jee  was  named  Bhica-jeey 
from  whom  all  the  Defendants  were  alleged  to  be  re- 
spectively descended.  The  Plaintiff  claimed  to  be 
entitled  to  one-half  share  of  the  estate  attached  to 
the  aforesaid  hereditary  office  of  Deshmook^  held  by. 


; 
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the  common  ancestor  of  himself  and  the  Defendants,  ^^-^2. 
and  descended  upon  them  from  him.  The  manage-  Jkwa-jee 
ment  of  this  estate  was  formerly  conducted  by  the  ^^^  others 
ancestors  of  the  parties,  but  at  a  subsequent  time,  in  trimbuk-jee. 
consequence,  as  was  alleged,  of  there  being  no  person 
in  the  Plaintiff's  branch  of  the  family  competent  to 
conduct  the  affairs  of  the  estate,  the  management  of 
it  was  undertaken  by  the  ancestors  of  the  Defendants ; 
who  at  all  times,  upon  the  occasion  of  marriage  and 
other  ceremonies  at  the  house  of  the  Plaintiff  and  his 
ancestors,  was  said  to  have  defrayed  the  expenses.  A 
dispute  afterwards  arose  between  the  Plaintiff  and 
31al-jee,  Son  of  Ana-jee  Sooria  Row^  the  ancestor  of 
the  Defendants,  whereupon  the  Plaintiff  made  com- 
plaint to  the  Soohadar^  or  Governor  of  the  talook 
Junere^  under  the  Peiskwa^s  government,  who  gave 
the  parties  a  letter  of  instruction  to  Ana-jee  Row^  to 
cause  an  amicable  settlement  to  take  place.  The 
Plaintiff  stated  that  since  that  time  about  forty-two 
years  had  elapsed,  and  in  order  to  bring  himself 
within  the  period  of  thirty  years,  which  is  the  period 
of  limitation  applicable  to  the  subject  of  the  suit,  he 
made  the  following  statement : — ^'  Subsequently  to 
the  above  proceeding,  during  the  administration  of 
Pursaram  Khundi  Row^  Soohadar  of  the  said  talook^  I 
went  to  his  Agent  at  the  place  called  Jiinere^  to 
complain  about  the  said  hereditary  estate.  For  many 
days  the  Nephew  of  Ana-jee  Sooria  Roiv  (by  name 
Trimhuk-jee^  Son  of  Es-jee  Sooria  Roio^  a  blood  relation 
of  the  Defendants)  and  I  were  arbitrating  the  cause 
before  the  authority,  and  the  said  Trimhuk-jee^  by 
making  the  aiTangements  of  the  durbar  (meaning  by 
bribing  the  authority)  did  not  allow  the  said  arbitration 
to  go  on  fairly  ;  I  then  took  leave  of  the  Soohadar^  and 
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1N42.  returned  buck.  I  luid  the  inaiiiigemcnt  of  the  isafuC 
.TrAVA-.iKE  (service-tenure)  vilkige  Belrjam  in  tlie  suid  Division,  luid 
I  ' '^  about  (15)  tifteen  beer/ahs  of  land  in  lieu  of  the  Enam 
TRiMBUK-jEE.  (gift)  land  of  the  said  village,  and  the  Defendants 
woi'o  in  the  habit  of  paying  th(^  dues  of  the  isafut 
village  to  Government,  though  the  same  was  in  my 
possession,  because  the  Defendants  had  the  said  Enam 
land ;  and  consequently,  in  lieu  of  the  moiety  of  my 
share  therein,  they  paid  the  dues  to  Government^ 
on  the  said  isafut  village  on  my  behalf.  Thus,  in  con- 
sequence of  my  right  to  the  said  estate,  I  hold  posses- 
sion of  the  said  isafut  village  and  the  said  land ;  but 
leaving  the  same,  I  with  my  family  went  and  resided  in 
another  Country,  under  a  Foreign  government ;  conse- 
quently the  said  /^o/i^i^  village  fell  waste  in  a  short  time  \ 
and  as  it  was  customary  under  the  Feishwa^s  govern- 
ment to  farm  the  revenue  of  the  same  annually,  so 
after  collecting  the  revenue  of  the  other  villages,  the 
deficiency  of  this  was  paid  by  them  (Defendants),  be- 
cause it  belonged  to  our  hereditary  estate,  and  thus  the 
revenue  of  the  village  was  completed,  and  the  payments 
were  made  to  the  Farmer.  Afterwards,  in  the  year  ^aka 
1735  (1813-14,  A.D.),  I  made  a  determination  to  have 
a  personal  conference  with  the  authorities  through  the 
means  of  one  Chimna-jee  Sewdew^  who  was  a  Karkoon 
(transactor  of  business)  of  the  Sooha^  and  was  then 
present  at  the  mahals  of  Khidool  on  business  ;  and 
accordingly  I  met  the  said  Karkoon^  who  took  in 
writing  the  circumstances  of  my  affairs,  and  forwarded 
the  same  to  the  Sooha,  and  afterwards  I  went  and 
had  a  personal  conference  with  the  said  Sooha.  At 
that  time  Trimhuk-jee  Sooria  Row^  the  Defendant^ 
was  carrying  on  the  business  of  the  Court,  and  of  | 
the   whole   of    the   inherited    property,    and,    there-    i 
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fore,  the  Soohadar  of  Jnnere  caused  the  parties  to  be        ^^'^2. 
summoned  and  brought  before  him,  and  after  examin-     Jewa-jek 
ing  the  genealogical  table  of  my  family,  and  on  seeing 
the  letter  addressed  to  me  by  Trimhuk-jee  Sooria  Rotu^ 
as  well  as  after  taking  into  consideration  the  whole 
of   the   circumstances  of   mine   and   the  Defendant's 
affairs  ;  and  on  finding  that  I  was  the  legal  proprietor 
of  the  moiety  of  the  hereditary  estate,  the  said  Sooha^ 
dar  made  a  decision  to  the  following  effect,  viz.,  that 
the   moiety   of  the   said*  estate   should   be   given   to 
Chand'jee  Sooria  Row,  and  after  passing  such  a  decision 
gave  me  the  sunmid  (patent)  bearing  date  the  Arabic 
year  1214,  corresponding  with  the  year  a.  d.  1813-14  ; 
and  also  the  said  Defendant,  Trimhuk-jee  Sooria  Row, 
passed  a  writing  under  his  own  hand  to  the  following 
effect :   '  that  of  the  management  of  the  estate,  which 
had  been  conducted  by  him  up  to  the  present  time, 
now  in  consequence  of  the  decision  of  the  authority, 
a  moiety  of  the  same  was  given  over  to  me,  and  that 
the   management   of   the   moiety  of   the    said  estate 
should  thenceforth  be  conducted  by  me  uninterrupt- 
edly.'    On  the  execution  of  such  a  patent  from  the 
authority,  and  such  a  letter,  I  returned  to  the  Concan, 
and  went  to  bring  my  family,  who  were  then  residing 
afar  off ;  and  on  bringing  my  family  I  settled  in  the 
village  Belgam,  and  prepared   to  take  the  management 
x)f  the  hereditary  estate.      The   year   after  the  par- 
tition,   there  was   then  one   Pursaram  Khundi   Row, 
Collector,  Mamlutdar  (Officer  in  charge  of  the  revenue 
of  the  District)  of  the  said  talook  Jimere,  to  whom 
the  Nephew  of  Trimhtk-jee  Sooria  Roio,  by  name  Jai 
Ram  Roiv,  the   Defendant,  gave   some  secret  informa- 
tion, which  caused  me  to  be  apprehended  and  carried 
to  the  fort  of   Coonjur  Gnrli,  where  I  was  kept  a  pri- 
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soncr  tor  six  monllis.  Afterwards  a  bahmoc  was  found 
(lu(^  to  (jroverninont  by  tho  said  Trimbuk-jee  Row^ 
and  for  tliat  reason  lie  was  dismissed  from  th(^  office 
of  tli(^  manager  of  the  hereditary  estate,  wliich  was 
o-iven  to  DcHsaije  Rotv^  and  at  that  time  I  was  released 
from  my  imprisonment  by  the  authority,  and  resumed 
my  demands  on  tlui  said  Dessajje  Row  for  the  half  \ 
share  of  the  said^  hercHlilary  estate  ;  in  consequence 
of  which,  out  of  the  land  held  in  Enmn^  twenty  bcegahs 
and  three-quarters  pand'^  of '  land  was  given  to  me, 
together  with  the  isafut  village,  and  I  began  to  take 
the  management  of  the  same,  notwithstanding  that 
I  was  continually  demanding  my  share  of  the  whole 
estate,  according  to  the  s?mniid  of  the  authority,  and 
to  the  tenor  of  the  said  letter  from  the  said  Trimbuk- 
jee  Sooria  Row.  At  this  stage  of  the  proceeding,  the 
authority  of  the  British  Government  being  established, , 
the  said  Trimbuk-jee  Sooria  Row  departed  this  life  ; 
and  the  said  Jewa-jee  Row  and  Dessaye  Roiv,  the 
Defendants,  have  up  to  this  day  conducted  the  busi- 
ness of  the  hereditary  estate." 

On  the  15th  of  October,  1829,  the  eighteen  Defen- 
dants, namely,  those  who  were  in  possession  of  the 
whole  of  the  property  in  question,  except  the  toll  levied 
at  the  lesser  talghat,  put  in  their  separate  answers 
to  the  above  plaint,  which  contained  in  substance  a 
general  denial  of  the  Plaintiff's  title.  They  admitted^ 
however,  the  Letter  of  Trimbuk-jee  Sooria  Roiv  and 
the  simnud  of  the  Soobadar,  in  the  year  1813-14,  which 
the  Plaintiff  relied  upon  in  his  plaint  as  manifesting 
and  establishing  his  title  ;  but,  in  order  to  avoid  the 
effect  of  these  documents,  the  Defendants  alleged,  that 
in  the  time  of  the  Peishwa's  government  the  Plaintiff  J 
*  A  measure  of  land,  i^euij  ^mids  being  equal  to  one  heegah. 
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was  an  outlaw,  and  had  been  engaged  in  the  Commis-        ^^'^2. 
sion  of  various  acts   of  violence  and  depredation,  and    Jewa-jee 
that  the  <jiovernment  being  desirous  of  securing  the      ^  oniERa 
person   of  the  Plaintiff,   (who  it  was  admitted  then   trimbuk-jee. 
elaimed  a  half -share  of  the  estate  in  question,)  procured 
Trimbuk-jee  to  write  the  above-mentioned  Letter,  and 
also  gave  to  the  Plaintiff  the  Sunmid  stated  in  the 
plaint,  by  way  of  inducement  to  him  to  come  in  and 
place  himself  within  reach  of  the  powers  of  the  Govern- 
ment.    An  objection  was  also  taken  by  them  to  the 
plaint,  on  the  ground  of  multifariousness. 

The  remaining  three  Defendants,  Mahadeiv  Rotv^ 
Gnnga-jee  Eoiv,  and  Govincl  Eozv,  by  their  answer, 
denied  the  accuracy  of  the  Plaintiff's  statements  re- 
lative to  his  pedigree,  and  alleged  that  Tooka-Jee^  the 
elder  of  the  two  Sons  of  Cano-jee  Sooria  Eoiv,  the 
founder  of  the  family,  had  no  issue ;  and  that  BJiica- 
jee,  the  other  Son,  had  the  following  issue  :  the  elder, 
Chand-jee^  the  second,  Mal-jee,  and  the  yoimgest, 
Ilaha-jee  ;  that  of  the  descendants  of  these  three  per- . 
sons  there  were  three  families,  shareholders  of  the 
estate,  as  follows :  1st.  The  eighteen  Defendants,  as 
the  heirs  of  the  elder  Son,  Chand-jee^  were  entitled 
to  one  share.  2nd.  The  Plaintiff,  as  the  heir  of  the 
second,  Mal-jee^  Avas  entitled  to  another  share ;  and 
3rd.  That  they,  the  three  Defendants,  as  the  heirs  of 
the  youngest,  Ilaha-jee^  were  entitled  to  the  remain- 
ing share  of  the  estate.  They  insisted,  consequently, 
that  the  whole  of  the  estate  should  be  parcelled  out 
according  to  this  threefold  division. 

Between  the  Plaintiff  and  these  tliree   Defendants 

there  was,  therefore,  no   subject  of  contest,   except  as 

to  the  amount  of  the  share  to  which  the  Plaintiff  v/as 

entitled,  of  the  estate  attached  to  the  de^hmookship, 
YOL.  III.  s 
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18'J?.  The  rialnliil'  filed  Ills  reply  to  tlie  answers  of  th© 

Jkwa-.ii:ij  Defendiuits,  who  iiftorwards  rejoiued. 
AM)  oTiiKics  ^p]^(3  riaiiitiii'  produced  and  proved  in  evidence  aj 
TwMBUK-jEE,  Sannud  from  tlic  Soobadar  of  Junerc^  dated  1814.-15,  ad., 
addressed  to  TrimhiiJc'jee  Sooria  Rqw,  whereby  it  was 
stated,  that,  in  the  Arabic  year  1215,  the  Plaintiff 
repaired  to  Foona,  and  represented  that,  in  consequence 
of  a  dispute  bctvv'een  him  and  Tyimhuk-jce  respecting 
the  half -share  of  the  estate  of  the  deshmooJcsJdp^  he 
deserted  the  Coimtiy  for  three  years  ;  and  that,  subse- 
quentl}^,  TrimhiJc-jee  gave  a  Letter  with  a  guarantee 
of  Zemindars  of  eleven  villages,  that  the  manage- 
ment of  the  half- share  of  the  said  estate  should  be 
conducted  by  him,  and  that  consequently  he  returned 
to  town ;  since  wdiich  one  year  had  passed,  but  the 
half-share  had  not  been  made  over,  nor  the  manage- 
ment allowed  to  be  conducted  by  him ;  it  was,  therefore, 
directed  that,  according  to  the  said  Letter,  the  Plaintiff 
should  be  allowed  to  continue  the  management  of  the 
same.  The  Letter  of  TrimhiJc-jee  (one  of  the  eighteen 
Defendants,  and  the  party  actually  conducting  the 
management  of  the  estate),  which  was  referred  to  in  the 
before-mentioned  Sunnudy  was  also  produced  and  proved 
by  the  Plaintiff.  It  was  dated  181o-14,  a.d.,  and  was 
addressed  to  the  Plaintiff.  The  letter  stated  that  there 
was  a  dispute  between  the  parties  respecting  their 
brothership  and  proprietorship  of  the  hereditary  estate  ; 
whereupon  the  papers  of  the  Plaintiff  came  before  the 
Sooha^  and  an  order  was  issued  to  make  a  partition 
of  one  half-share ;  that  although  the  management  of 
the  whole  of  the  estate  had  been  conducted  by  the 
eighteen  Defendants,  yet  then,  by  an  order  of  the 
authority,  a  moiety  of  it  was  given  to  the  Plaintiff',  and 
that  by  virtue  of  that  waiting  he  should  freely  manage 
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the  same.     The  Plaiutii!  also   produced  and  proved     ^Jfj^ 
another  Siinnud  from  the  Soohadar^  addressed  to  the    Jewa-jee 
Plaintiff  himself,  in  wliich  the  Soohadar  acknowledged  ^^ 

ji  Letter  previously  sent  by  the  Plaintiff,  with  a  memo-  tbimbuk-jm. 
randum  of  Ijj's  pedigree,  and  a  copy  of  a  Letter  formerly 
written  to  him  by  Trwibuk-pe^  respecting  the  partition 
of  the  hereditary  estate ;  and  it  was  stated,  that  all  the 
cii'cumstances  had  been  taken  into  eonsidoration,  and 
that  a  separate  Letter  had  been  sent  to  the  Plaintiff's 
address,  causing  Trimhuk-jee  to  give  the  Plaintiff  a 
half- share  of  the  said  estate,  and  according  to  which 
he  should  manage  the  same. 

The  Plaintiff  also  examined  Witnesses,  from  whose 
testimony  it  appeared,  that  the  Plaintiff  and  the  Defen- 
dants were  of  one  family;  that  no  partition  of  the 
hereditary  estate  had  taken  place ;  and  that,,  from  the 
time  of  the  Peishwa^s  government,  the  Plaintiff  had 
been  continually  prosecuting  his  claims,  and  that  the 
twenty  heegahs  of  land  which  were  given  by  the  Defen- 
dants to  the  Plainti:^  were  part  of  the  enam  land,  and 
that  the  Plainti:ff  conducted  the  management  of  the 
village  Belgam  which  was  held  in  isafut ;  that  for  the 
last  twenty-five  or  thirty  years  the  Plaintiff  had  been 
disputing  with  the  Defendants,  but  they  had  not  given 
him  the  share  in  question. 

The  Defendants  put  in  several  mutilated  and  im- 
perfect documents,  w^hich  purported  to  be  Simnitds  for 
quieting  the  possession  of  the  Pergunnahs  and  villages 
in  question.  They  also  produced  some  Letters,  and 
examined  two  Witnesses. 

On  the  14th  of  Jiine^  1830,  Mr.  J,  II.  Farquhar- 
son,  the  first  assistant  Collector  of  the  Zillah  of  the 
Northern  Concan^  made  his  decree,  observing  : — ^^  That 
the  eighteen  Dofendcints  having,  retained  possession  of 
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1812.       |]io  ^vliolc  of  the  8ui(l  estate  for  upwards  of  tliirty  ycarSy 
ji:wA-ji:i:    anil  tlui  tliroo  Defendants  having  had  the  (njjoymcnt 
AND  o-riiER,i  ^^  ^i^^,  ^.-jij^g^  Qf  Fckierc,  and  of  the  toll  of  the  lesser 
Trimbuk-jee.  tahjhat^   and  the  Plaintiff  having   the  enjoyment  of 
the  village  of  Bclgam  and  twenty  Icegahs  of  tlie  enam^ 
land  (regarding  the  said  twenty  he&jahs  of  land,  how- 
ever, the  Court  could  not  give  any  order), — in  this 
manner  the  Plaintiff  and  the   said    Defendants  had 
the  enjoyment,   and,    according  to   that,    they   must 
continue  to  hold  the  land  ;"  and  dismissed  the  suit, 
Avith  costs. 

Prom  this  decree  Chand-jee^  the  original  Plaintiff, 
appealed  to  the  Court  of  the  principal  Collector  of  the 
Zillah  of  the  Northern  Concan^  but  died  before  any 
decree  was  made  by  that  Court,  leaving  the  Eespon- 
dents  TrimhuJc-jee  and  Jago-jee  his  Sons,  w^ho  were 
afterwards  permitted  to  prosecute  the  appeal. 

On  the  5th  of  September^  183t2,  the  principal  Collec- 
tor of  the  Zillah  of  the  Northern  Concern  made  his 
decree,  which,  after  recapitulating  the  circumstances- 
of  the  case,  and  the  judgment  of  the  assistant  Collec- 
tor, dismissed  the  appeal,  with  costs,  accompaniedj 
with  the  following  observations : — "  The  Court  under- 
stand, that  it  was  the  custom  for  the  Soobadars  of  the 
late  Government  to  write  Letters  to  persons  disturbing 
the  peace  of  the  country,  in  such  an  insinuating  stjdo 
as  would  entice  them  to  come  in ;  and  the  Court  is  of 
opinion  that  the  original  Plaintiff  may  in  like  manner 
have  received  the  Letter  from  TrimhuJc-jee.  It  does 
not  appear  to  the  Court  that  any  of  the  above  Letters 
were  obtained  by  the  parties  in  consequence  of  an 
arbitration  or  any  decision,  but  procured  in  the  manner 
above  mentioned.  The  Court  is,  therefore,  of  opinion, 
that  the  document  (the  Simnud)j  within  the  limitation 
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of  time  provided   for  by   tlio  Eeguliition,  agroeaLly  to        ^^12. 
the  Apj)ellants'  statement,  is  inapplicable.     It  appears,     Jewa-jke 
also,   that  the  Eespondents  and  their  ancestors  have  ^^^  ohieks 
enjoyed  the  hereditary  estate  np  to  this  day  ;    it  has   TiuiLBUK-jEc. 
not  been  established  in  any  way  that  the  Appellants  or 
their  ancestors  have  ever  either  conducted  the  manage- 
ment of  the  hereditary  estate  or  received  the  privileges 
according   to  their   share,  and  it  is,  therefore,  just  tO' 
disallow  the  Appellants'  claims." 

From  this  decree  the  present  Eespondents  presented, 
and  were  allowed  to  prosecute,  a  special  appeal  to  the 
Suddcr  Dczvanny  Adawliit  of  Bomhajj^  and  on  the  18th 
of  Aprily  1835,  the  Acting  Second  Judge,  J.  Kentish^ 
adverting  to  the  view  taken  by  the  Collector,  of  the 
Sunmul  of  the  Soohadar,  recorded  it  as  his  opinion, 
that  w^hatever  might  have  been  the  motives  for 
framing  that  Sunnud^  it  was  clear  that  the  claim  was 
agitated  by  the  original  Plaintiff ;  that  the  measures 
said  to  have  been  adopted,  however  illegal,  under  a 
settled  Government,  nevertheless  clearly  demonstrated 
that  every  effort  was  urged  to  recover  the  rights  sued 
for,  and  that  under  the  then  existing  rule  of  the 
Country,  arbitration  was  out  of  the  question.  The 
Judge  was,  therefore,  of  opinion  that  the  Coiu'ts  had 
merely  to  satisfy  themselves  that  the  Plaintiff  did 
attempt  to  recover  his  rights  ;  that  the  Simnuds  estab- 
lished that  fact,  and  that  the  manner  and  form  of 
procedure  was  immaterial,  provided  the  demand  was 
made ;  that  the  claim  was  merely  disputed  on  the 
grounds  of  the  right  having  been  so  long  in  abeyance ; 
that  the  Plaintiff',  therefore,  possessed  the  rights,  and 
had  not  forfeited  them,  inasmuch  as  the  Simnuds 
securing  them  to  him  proved  that  the  demand  was 
made  within  the  prescribed  time.     The  Judge,  there- 
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1842.        foi'p  rocomniondod  a  iv\  (.Tsal  of   iho  i)rovi()us   decrocsy 
Jkwa-jkt:    iiikI  refori'od  the  suit  to  tlic  docLsiou  of  a  full  Court. 
AND  0TJIKU8       rj^i^j,.  opiuloii  of  tlio  Actiug  Socoud  Judge  afterwards 
TiiiMBUK-jiiL-.  recHuvcd   the  sanction  of  the   Court,  and   on  the    6th 
of  JUa//,  1835,  the  Sudder  Deivtmnfj  Adawlut^  by  its  do 
cree,  reversed   the  decision   of  the  assistant   and  prin- 
cipal Collectoi*s,    and  made   an  order  in    favour  of  the 
present   liespondents,    in   the   terms   of   the  original 
claim  of  the  deceased  Plaintiff. 

From  this  decree  the  Appellants  appealed  to  his 
late  Majesty  in  CounciL 

The  eighteen  first  Appellants  submitted  that  tlio 
decree  was  erroneous  for  the  following  reasons  : — 

I. — Because  the  suit  ought  originally  to  have  been 
dismissed  for  multifariousness,  the  present  Appellants 
being  sued  together  Avith  the  three  other  Appellants, 
MaliadeiD  llow^  Gunga-jee  Roiv,  and  Govind  Row^  against 
Avhom  separate  and  distinct  claims  were  brought,  and 
with  whom  they  were  in  nowise  jointly  interested. 

II. — Because  the  Eespondents  could  make  no  case 
whatever  against  these  Appellants  until  they  had 
adduced  satisfactory  evidence  of  such  relationship  as 
entitled  them  to  the  share  of  the  inheritance  claimed, 
which  they  have  wholly  failed  to  do. 

III. — Because,  even  if  the  Eespondents  had  proved 
such  relationship,  the  claim  set  uj)  in  this  suit  was 
absolutely  barred  by  the  limitations  contained  in  Eegu- 
lation  y.  1827. 

lY. — Because  the  decree  of  the  Sudde)'  Court  pro- 
ceeded upon  an  assumption  altogether  erroneous,  viz., 
that  the  relationship  and  right  of  participation  in  the 
inheritance  was  admitted,  and  that  the  institution  of 
the  suit  within  the  period  of  limitation  was  the  only 
question  in  dispute  between  the  parties,  whereas  the 
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Appellants  in  their  pleadings  and  eyidence,  both  before       ^^'^-' 
the  principal  and  assistant  Collector  had  expressly  put    ,Tewa-jew 

,T       ,  '     J    '       '  AM)   OTHERS 

that  point  m  issue.  ^ 

The  other  three  Appellants  relied  on  the  following   trimbuk-jeic 
reasons  :— 

I. — Because  the  claim  of  the  Eespondents  to  a  moiety 
of  the  inheritance  wholly  depended  on  the  adoption  of 
31-al-jce  by  TooJca-jce^  and  because  no  evidence  had 
been  given  of  such  adoption, 

II. — Because  the  decree  of  the  Sudder  Deiuanny 
Adawlut  proceeded  on  the  Assumption,  that  those  Ap- 
pellants had  admitted  the  title  of  the  Eespondents  to 
the  moiety,  if  the  same  was  not  baiTed  by  lapse  of 
time,  whereas  no  such  admission  was  ever  made,  and, 
on  the  contrary,  those  Appellants  uniformly  denied  the 
title  of  the  Eespondents  to  such  moiety. 

III. — Because  if  the  Eespondents  had  been  entitled 
to  any  decree  as  against  those  Appellants,  such  decree 
could  not  have  been  for  more  than  a  share  of  the 
inheritance  equal  to  one-third  thereof,  after  the  por- 
tions in  the  possession  of  the  elder  Chand-jee  and 
Mal-jee  branches  were  brought  in,  and  equally  di- 
vided. 

IV.- — Because  those  Appellants  were  the  representa- 
tives of  the  Ilaha-jee  branch,  and  as  such  were  entitled 
to  one- third  of  the  entire  estate  of  Rano-jee  ;  and  be- 
cause they  had  not  been,  and  were  not,  in  possession 
of  property  equal  to  one-third  thereof. 

V. — Because  if  the  entire  inheritance  held  by  the 
several  branches  of  the  family  was  not  proper!}'^  the 
subject  of  partition  in  this  suit,  yet  the  Eespondents 
could  be  entitled  only  to  so  much  of  any  surplus  of 
the  inheritance  found  in  the  possession  of  the  Haha- 
jee  branch,  beyond  their  equal  third  part  of  the  eutii'e 
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I8'i2.        iulioriliinco,  h«  m^ouIcI  Lg  sufncieut  to  give  lo  tlic  Ilo- 
Jkwa-ji:k    !sp()U(l(jnts  uii  (x|iuil  tliii'tl  share  of  llic  same. 

o   iKiis      riij^^,  Ecspondcnts  relied  on  the  following  reasons  : — 
TuiMiu'K-jEE.       I — ]5ecausc,  with  reference  to  the  cii'cumstances  of 
the  case,  the  snit  was  bronglit  witliin  tlie   period  of 
limitation  prescribed  by  Regulation  V.  of  1827. 

II. — Because  the  claim  of  the  T-laintiif  to  one-half 
vshare  of  the  estate  in  question  was  fully  established  by 
the  proofs  and  admissions  in  the  cause. 

Mr.  Burgc^  Q.  C,  and  Mr.  Edimmd  F.  Moore,  for 

the  eighteen  first  Appellants. 
Mr.  L.  Wigram,   Q.C.,  and  Mr.  Jaclcson,  for  the 

three  other  Appellants ;  and 
Mr.  E,  J".  Lloyd  and  Mr,  Charles  Buller^  jun.,  for 

the  Eespondents. 

The  Eespondents'  Counsel  objected  to  the  Appel- 
lants' cases  being  argued  by  two  Counsel  for  each  set 
of  Appellants ;  but  their  Lordships,  under  the  circum- 
stances of  the  hostile  interests  of  the  separate  Appel- 
lants, overruled  the  objection ;  and  allowed  separate 
replies,  giving  the  Counsel  for  the  eighteen  Appellants 
the  right  of  the  last  reply. 

Lord  Campbell  : 

In  this  case  their  Lordships  cannot  take  the  same  • 
view  of  the  subject  that  has  been  taken  by  the  Courts 
below  ;  and  they  regret  that  the  Judges  below  did  not 
look  a  little  more  accurately  into  the  pleadings,  to  see 
Avhat  questions  were  to  be  determined,  and  to  the 
language  of  the  Eegulations  of  Bomhaij,  by  wbich  one 
of  the  questions  was  to  be  decided. 

Their  Lordships  are  of  opinion,  that  it  lay  upon  the 
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Plaiutiff  below  to  show  tluit  lio  was  entitled  to  one-lialf        ^842. 
of  the  family  property  ;  which  he  could  only  do  by  cvi-     Jewa-jee 
dence  of  adoption.     Xow,  the  only  evidence  of  adoption  ^^^  f^J  nEus 
that  is  brought  forward  is  the  Simmidj  and  that  is   trimbuk-jeb. 
represented  as  a  judgment  of  a  Court  of  competent 
jurisdiction.     But  their  Lordships  are  of  opinion,  that 
it  cannot  be  so  considered,  because  it  was  an  intima- 
tion to  one  party  that  there   should  be  a  judgment  in 
his  favour ;  whereas  there  was  an  intimation  by  the 
same  authority  to  the  other  party  that  the  cause  re- 
mained  undecided ;    and   that   when   the   particular 
object  was  gained  which  was  in  view  when  this  Simnud 
was  granted,  then  the  Sudder  Court  Avould  proceed, 
and   there   should   be  an   adjudication   between  the 
parties.     This  came  from  the  same  authority.     We 
cannot,  therefore,  consider  that  it  was  a  judgment, 
binding  and  conclusive  upon  the  parties. 

Nor  is  there  any  admission  here,  by  which  the 
right  of  the  Plaintiff  to  one-half  can  be  considered  as 
established,  because,  even  supposing  that  the  person 
by  whom  the  admission  was  given  could  represent  the 
other  party,  he  made  the  admission,  under  the  authority 
of  the  Government,  for  a  particular  purpose  ;  and 
neither  himself,  nor  those  whom  he  represented,  can 
be  considered  as  bound  by  it.  There  appears,  there- 
fore, to  be  no  evidence  of  adoption,  and,  therefore,  no 
evidence  that  Chand-jee,  the  original  Plaintiff,  was 
entitled  to  one-half  of  the  family  property. 

The  next  question  which  arises  is  with  regard  to  the 
Regulation  of  Limitations ;  and  their  Lordships  are  of 
opinion,  that  although  the  Simnud  is  not  to  be  con- 
sidered as  a  judgment  binding  between  the  parties,  yet 
that,  taken  with  reference  to  the  other  documents  con- 
nected with  it,  it  is  sufficient  to  bring  the  case  within 

VOL.    III.  T 
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the  oxccption  tluit  lias  been  rciliod  upon  ;  for  it  Bhows 
Jewa-jee    sufficiently  that  there  had  heeu  a  claim  preferrcid  to 
V.  an  authority  that  had  a  right  to  try  and  to  decide  the 

trimbuk-jee.  q^Qg^Qj^ — because  we  must  consider  that  the  Court] 
to  which  this  application  was  made  was  then  thdj 
supreme  power  in  the  State,  and  had  authority  to] 
decide  between  the  parties. 

It  is  objected,  however,  that  another  condition  is  not' 
complied  with,  namely,  that  there  is  not  sufficient  proof 
of  how  it  was  that  a  satisfactory  and  a  binding  decree 
was  not  obtained.  But  we  think,  that  although  the 
Sunnud  cannot  be  considered  per  se^  as  a  binding  and 
regular  judgment,  it  is  enough,  coupled  with  the  ad- 
missions that  were  afterwards  given^  to  account  for  the 
party  not  having  proceeded  to  obtain  the  judgment  of 
the  Court  itself,  particularly,  coupled  with  this  fact, 
that  he  was  admitted  into  occupation  of  part  of  the 
property. 

Under  these  circumstances,  their  Lordships  are  of 
opinion,  that  the  justice  of  the  case  will  be  best 
satisfied,  by  recommending  to  Her  Majesty,  to  remit 
the  cause  to  the  Court  below,  the  Sudder  Court,  Avith 
instructions  to  divide  the  "v^^hole  of  the  property  in 
equal  third  parts.  Chand-jee  had  an  opportunity  of 
showing  that  he  was  entitled  to  one-half — his  atten- 
tion was  repeatedly  called  to  that  point — he  was 
warned  that  it  was  necessary  to  prove  the  adoption. 
He  has  failed  in  doing  so.  It  is  admitted  that  there 
would  be  great  difficulty  now  in  bringing  any  further 
evidence.  At  all  events  he  has  had  the  opportunity, 
and  has  not  availed  himself  of  that  opportunity*^ 
Their  Lordships  are,  therefore,  of  opinion  that  he,  and 
those  who  represent  him,  must  be  content  with  one 
third  of  the  property.      Then  the  three  Appellants 
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will  take  the  second  third ;  and  the  eighteen  will  take        1^42. 
the  other  third.  Jewa-jee 

With  regard  to  the  costs,  as  the  three  parties  re-  ^^  others 
presented  by  Mr.  Wiaram  were  from  the  beginning  trimbuk-jeel 
perfectly  willing  that  the  estate  should  be  divided 
upon  the  footing  of  each  having  a  third,  their  Lord- 
ships think  there  ought  to  have  been  a  decree  in  their 
favour  in  the  first  instance.  Their  I^ordships  are  of 
opinion,  therefore,  thr^t  the  costs  of  those  pctnies  below 
ought  to  be  paid  according  to  the  course  which  has 
been  pursued  upon  these  appeals ;  and  that  their  costs 
of  this  appeal  ought  to  be  paid  by  the  Eespondents- 
The  costs,  therefore,  of  the  three  Appellants,  both  of 
the  proceedings  below  and  of  the  appeal,  will  be  paid 
by  the  Ecspondents.  The  other  parties  will  pay  their 
own  costs. 
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Syud  Abi?as  Ali  Khan 


Ap])cll(iul ; 


AND 


Yadkkjm  Rami  Eeddy 


Respondent,'' 


On    airpcal  from    the   Sadder    Dewanny    Adawlut   of\ 

Madras. 


16tli  June, 
1843. 


Debt  on  Bond. 
The  defen- 
dant by  his 
answer  de- 
nied his  ex- 
ecution of  the 
Bond.     The 


XlilS  was  an  action  brought  by  the  Respondent 
against  the  Appellant  on  the  17th  of  October ^  1819, 
in  the  Zillah  Court  of  Nellore^  to  recover  200  pagodas ^ 
the  first  instalment  due  in  respect  of  the  principal  sura 
of  2,346  pagodaSj  together  with  2S1~  pagodas,  the 
amount  of  interest  on  the  above-mentioned  principal 
hk  reply,  stat-  ^^^j  Secured  by  a  Bond  alleged  to  have  been  executed 
ed  the  acci-  \)j  the  Appellant  in  the  Respondent's  favour,  on  the 
struction  of  14th  of  Febricart/j  1818.  The  Appellant,  by  his  answer 
prayedle'avT  ^^  ^^^  plaint,  denied  that  he  had  ever  had  any  deal- 
to  put  in  eyi-  i^o-s  with  the  Respondent,  or  that  he  had  ever  executed 

dence  a  re^is— 

tered  copy*'  the  Bond  declared  upon.  The  Respondent,  in  reply, 
thrcom't^au  insisted  that  the  Bond  was  duly  executed  by  the 
lowed,  and,  at  Appellant,  but  stated  that,   since  the  in-stitution  of 

the  same  x  x  / 

time,   ordered  the  suit,  the  Original  Bond  had  been  accidentally  de- 

the  fragments 

*  Present : — Members  of  the  Judicial  Committee, — The  Lord 


President,  Lord  Brougham,  the  Yice -Chancellor  Knight  Bruce,  and 
the  Hight  Hon.  Dr.  Lushing-ton. 

Privy  Councillors, — Assessors, — Sir  Edward  Hyde  East,  Su*  Alex- 
ander Johnston,  and  Sir  Edward  Pyan. 


of  the  ori- 
ginal to  be 
produced.     At 
the  trial  the 
Plaintiff  pro- 
duced the 
fragments, 

and,  under  .  ■  ,       , 

sec.  11,  Madras  Eeg.  XVH.  of  1802,  put  m  as  evidence  a  registered  copy 
of  the  Bond.  He  called  no  Witnesses  to  prove  that  the  fragments  pro- 
duced formed  part  of  the  original  Bond.  The  Court  admitted  the 
registered  copy'as  evidence,  and  found  for  the  Plaintiff.  The  Judicial 
Committee  of  the  Pri\y  Council,  on  appeal,  reversed  this  finding,  on 
the  ground  that  the  registered  copy,  in  the  absence  of  satisfactory  evi- 
dence of  the  destruction  of  the  original  Bond,  was  improperly  admitted 
as  secondary  evidence. 
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.-Iroycd  by  rats ;   Jind  prayed  tliat  the   Court   would        ^'^^•'^• 
admit  a  copy   from   the    Eogistrj'-book,   pursuant  to  Svhd  Abbas 
the  provisions  of  sec.  11,  Eeg.  XVII.  of  1802.  ^'''  f'''"^^ 

The  Zillak  Court  of  Nellore  p-ranted  the  application  ;  Yadeem 
and  by  an  order  of  the  23rd  of  November^  1819,  ordered 
that  the  Plaintiff's  pleader  should  produce  the  frag- 
ments of  the  bond  destroyed  by  rats,  as  mentioned  in 
the  reply,  and  copies  of  the  register  of  the  Eond, 
which  were  produced  and  lodged  in  Court. 

In  support  of  his  chiim,  the  Eespondent  filed  an 
official  copy  from  the  registry,  of  a  Vakeclatnamah^  or 
power  of  attorney,  alleged  to  have  been  executed  by 
the  Appellant  to  his  vakeel^  to  get  the  Bond  in  question 
registered ;  an  office  copy  of  the  Bond  from  the  Ee- 
gistry-book ;  together  v;dth  the  fragments  of  the 
original  Bond.  He  also  examined  Witnesses,  two  of 
whom  stated  themselves  to  be  subscribing  Witnesses 
to  the  original  instruments ;  but  no  further  evidence 
was  given  of  the  destruction  of  the  Bond. 

The  Court  having  admitted  the  office  copy  of  the 
registered  Bond  in  evidence,  found  for  the  Plaintiflt  for 
the  amount  sued  for. 

From  this  decree,  the  Appellant  appealed  to  the 
Provincial  Court  for  the  Northern  Division  of  Madras  ; 
and  on  the  15th  of  August^  1826,  N.  Webb,  Esq.,  the 
Pirst  Judge  of  that  Court,  delivered  in  his  draft  decree, 
wherein  he  expressed,  that  in  his  opinion  the  decision 
of  the  ^27/^/2  Judge  of  Nellore  ought  to  be  affirmed,  and 
the  appeal  dismissed  Avith  costs.  On  the  21st  instant, 
R.  Lord^  Esq.,  the  Second  Judge,  recorded  his  dissent 
from  this  opinion ;  and  in  the  absence  of  the  Third 
Judge,  who  was  on  the  circuit,  the  appeal  stood  over 
till  his  return.  The  Third  Judge  {J,  C.  Todd,  Esq.) 
concurred    with   Mr.  Lord;    and    the   Court  being 
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^  lH-43.        (Uvick^d,  tho  second  and   tliird  Jiidi^cs,  in   (.'onformity 
yyiH)  AnnA8  Willi  .se(\  ]  1,  Krg.  XV*.  1802,  on  tlio    Itli   of   OctoberA 
^\^^^*^'^     1820,  pi»nouncod  their  decree,  revei'sing  Iho   decisioiij 
Yndeem     of  tlie  Zlllah  Court,  and  dismissed  the  suit  with  costs. 

Kamy  Kiddy.  .  ' 

From  this  decree  the  present  Eespondent  appealed 
to  tlie  SiuJdcr  Adawlut  of  Madras. 

The  Suddcr  Adatvhil  being  of  opinion  that  further 
evidence  was  necessary  to  enable  them  to  come  to  a 
just  determination  of  the  suit,  directed  the  record  to 
be  sent  back,  and  that  the  Provincial  Court  for  the 
Northern  Division  should  be  by  precept  required  to 
instruct  the  Zlllah  Court  of  Ncllore^  to  call  upon  the 
Plaintiff  to  produce  further  evidence  in  support  of  his 
averments,  with  liberty  to  the  Defendant  to  disprove 
the  same. 

Additional  evidence  was  accordingly  produced  to 
prove  the  dealings  between  the  parties  and  the  due 
execution  of  the  instrument ;  and  the  record,  together 
with  the  transcript  of  the  additional  evidence,  having 
been  transmitted  to  the  Sudder  Adawlut  of  Madras^ 
that  Court,  on  the  20th  of  July^  1831,  pronounced  their 
decree,  in  which,  after  stating  the  circumstances  of 
the  case,  they  proceeded  as  follows: — '^The  original 
of  the  Eond,  which  is  the  subject  of  the  present 
action,  has  been  destroyed,  as  the  Plainti:ff  averred,  by 
accident;  and  the  first  question  'for  consideration  is, 
whether  the  copy  taken  from  the  register  of  the  Zillah 
Court  ought  to  have  been  received  in  evidence  under 
sec.  11,  Eeg.  XYII.  of  1802,  which  provides,  ^  that 
such  copies,  in  the  event  of  the  originals  being  lost, 
destroyed,  or  not  forthcoming,  shall  be  received  as 
sufficient  evidence  of  such  deeds  in  all  Courts  of 
justice  whatever,  proof  being  made  by  the  subscribing, 
witnesses  to  the  original  deed,  that  the  original  was] 
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duly  executed.'     The  Pkiintill  produced  in  the  Zillah        l^^'^'*^- 

Court  what  he  alleged  wore    tlie  fragments    of   the  Syud  Arhas 
original    Bond    which    had     been    accidentally    de-  ,, 

stroyed    by    vermin   in     the   interval     between   tlie  ^  Yadeem 

'I       ,       '^  ,  .  Ramy  KkddYv 

institution  of  the  suit  and  the  filing  of  his  reply, 
and  their  appearance  did  not  excite  any  suspicion. 
The  fragments,  however,  on  being  examined  by 
the  Provincial  Court,  are  stated  to  have  betrayed 
the  evident  use  of  scissors,  and  to  contain  words, 
sums  and  dates  not  to  be  discovered  in  the 
copy  of  the  Bond  filed  of  record.  Kow  even  on  the 
supposition  that  the  original,  for  whatever  cause, 
had  been  wilfully  destroyed  by  the  Plaintiff,  it  is  im- 
possible to  believe  for  a  moment  that  care  would  not 
have  been  taken  to  give  to  the  fragments  the  appear- 
ance at  least  of  the  original  having  been  reduced  to 
that  state  by  vermin ;  or,  on  the  supposition  that  the 
fragments  produced  were  not  those  of  the  Bond  in 
question,  that  care  would  have  been  taken  to  allow  no 
word,  sum  or  date  to  remain  legible,  which  did  not 
appear  in  the  Bond  of  v\^hich  they  were  alleged  to  be 
the  fragments.  Even  supposing  that  the  Plaintiff  was 
stupid  enough,  or  had  the  effrontery,  to  produce  as 
fragments  of  a  Bond  destroyed  by  a  vermin,  scraps  of 
paper  which,  on  the  very  face  of  them,  betrayed  the 
evident  use  of  scissoi*s,  it  seems  incredible  that  the 
imposition  should  have  escaped  immediate  detection ; 
and  the  Court  think  it  must  be  inferred,  there  must 
have  been  some  remissness  in  the  custody  of  these 
papers,  between  their  first  production  in  the  Zillah 
Court,  and  the  examination  of  the  record  by  the  Pro- 
vincial Court,  and  that  advantage  was  taken  of  it  to 
give  to  the  fragments  now  in  the  record,  the  suspicious 
appearance  which  they  bear.     This  could  only  have 
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Yadki'm 
lUwY  Kkddy 


j^43.        Ihvii  iloiic  to  sorvc  tlic  cause  of  tlio  Defoiidaiit,   by 
svuD  Abjjas  tlirowiiii;'   discrodit   ujiou   the   Ix^sl,   if   not   the    only 
proof  which  ilio  Plaint  ill'  could  i)rodu(;o  of  tJio  aoci- 
dcnital  dostruotion  of  tlio  J^ond ;  and  the  Court,  under 
all  the  eireunistanecs,   are  satisfied  that  a  sufficient 
foundation   was  laid  for  the  admission  of  tlie  copy  in 
evidence."      Tlie  decree  then  proceeded  to  declare  that 
the  Bond  was   properly   registered,  and  that  it  was 
clear,  from  the  documentary  evidence  fihid  in  the  cause, 
that  there  had  been  dealings  and  agricultural  transac- 
tions between  the  parties  previous  to  the  execution  of 
the  Bond,  and  that,  in  respect  to  the  execution  of  the 
Bond,  the  Court  did  not  entertain  the  least  doubt.   And 
the  Sudder  Court  accordingly  set  aside  the  decree  of  the 
Provincial  Court,  and  adjudged  the  present  Appellant 
to  pay  to  the  Eespondent  the  amount  claimed,  being 
Es.  1,853.  J  2.  3,  together  with  interest  at  twelve  per 
cent,   per  annum,  on  the  principal  sum  of  Es.  770, 
from  the  date  on  which  the  plaint  was  filed,  up  to  the 
date  of  the  decree,  Avith  all  costs  of  suit. 

Prom  this  decree  the  present  appeal  was  brought. 

Mr.  L.  Wlgrain,  Q.C.,  and  Mr.  Jackson^  for  the 
Appellant. 

The  main  question  is,  whether  the  registered  copy 
of  the  alleged  mortgage  Bond  was  properly  received  in 
evidence.  This  divides  itself  into  two  heads  of  objec- 
tion : — Pirst,  there  is  no  evidence  of  the  loss  or  destruc- 
tion of  the  Bond,  nor  even  of  the  circumstances  in  con- 
nection with  which  the  Bond  is  alleged  to  have  been  lost. 
Secondary  evidence  was  not  admissible  without  proof  of 
the  destruction  or  loss  of  the  original  instrument ;  and 
no  such  evidence  was  given  by'the  Eespondent  as  could 
justify  the  admission  of  secondary  proof.     Moreover 
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the  appearance  of  the  fragments  produced,  disproved  Jf^f;^ 

the  alleo:ation  of  their  haA  ing  been  destroyed  by  Eats,  Syud  Abbas 

«   ,    .                    ,.                .       c>    .1      -f^      T  '               i.-  -A-Li  Khan 

or  of  being  even  iragments  of  the  Bond  m  question.  ^, 


[Yice-Chancellor  Knight  Bruce.— The  material  evi-  ^J^  r^^^^y. 
dence  was  the  Bond  itself ;  failing  that,  evidence  should 
have  been  given  of  its  destruction.     Secondary  evi- 
dence can  only  be  received,  when  the   absence  of  the 
Bond  is  accounted  for.]     The  onus  lay  upon  the  Plain- 
ti:ff  to  prove   its   absence   or   destruction,  which   he 
failed  to  do,  or  even  to  identify  the  fragments  as  form- 
ing part  of  the  alleged  Bond.     [Lord  Brougham. — It 
is  not  upon  the  fragments  the  case  rests,  but  upon  the 
requiring  of  secondary  evidence.     The  fragments  did 
not  open  the  door  to  secondary  evidence.     The  Judge 
seems  to  have  assumed,  Avithout  evidence,  that  these 
scraps  were  portions  of  the  Bond  ;  and  these  scraps, 
it  appears,  do  not  agree  with  the  description  on  the 
Registry.     It  is  exactly  as  if  this  were  to  take  place 
at  Nisi  Prius ;   an   action   upon   a  Bond,    and   the 
Plaintiff    produces,    from    an   Attorney's   office,    the 
draft   from  which  these   fragments  were  copied;  to 
let  in  this  draft,  the  first  thing  would  be  to  prove 
that  the  fragments   were   the  Bond   declared   upon, 
and  put  in  suit,  and  then  if  there  appeared  a  dis- 
crepancy between  the  fragments  produced,   and  the 
draft,  that  would  be  fatal ;  he  would  be  non-suited 
in  two  moments.]     Secondly,  the  registration  of  the 
alleged  Bond  in  question  was  irregular  and  invalid, 
according  to  cl.  2,  sec.  9,  Eeg.  XYII.  of  1802,  for  want 
of  the  oath  required  by  that  Ecgulation,  for  neither  the 
Appellant  nor  any  authorized  representative,  compe- 
tent to  prove  the  execution,  attended  at  the  Registry 
office. 

Their  Lordships  here  stopped  the  Appellant's  Coun- 

YOL.   Ill,  u 
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^2f^^^      s<^l,  and  called  upon  the  Ecspondont's  Counsel  to  argue 

Sydd  Aubas  whether  there  was  any  evidence  of  the  loss  of  the 

V,  Bond,  so  as  to  let  in  secondary  evidence. 

Yadeem 

Edmund  F.  Moore,  for  the  Respondent. 

The  difficulty  which  the  Respondent  labours  under, 
in  the  deficiency  of  the  proof  of  the  destruction  of  the 
Bond,  is  owing  to  the  limit  which  has  been  put  upon 
his  proof  by  the  Zillah  Judge.  The  Court  acted  under 
the  provisions  of  cl.  3,  sec.  10,  Reg.  XV.  1816,  which 
enacts,  that  the  Court  shall  consider  and  record  the 
point  or  points  to  be  established,  and  shall  proceed  to 
take  the  evidence  that  may  be  adduced  upon  such 
point.  The  Court,  in  this  case,  acting  under  that 
Regulation,  confines  the  Respondent  simply  to  pro- 
duce the  fragments.  In  effect,  the  Court  says,  do  not 
bring  forward  evidence  to  prove  the  fact  of  destruc- 
tion, but  bring  forward  the  fragments  of  the  original 
Bond.  In  considering  this  strict  and  technical  objec- 
tion to  the  admission  of  the  registered  copy,  now 
urged  for  the  first  time,  it  should  be  remembered  that 
the  natives  of  India  are  ignorant  of  the  mode  and  ^' 
technical  forms  of  procedure;  and  this  Regulation 
calls  upon  the  Court  to  do  that  which  no  other 
Court  in  the  world  does, — to  point  out  what  the 
parties  are  to  confine  their  proof  to.  If  there  is  a 
defect  of  proof  of  the  loss  or  destruction  of  the  original 
Bond,  so  as  to  admit  the  registered  copy  as  secondary 
evidence,  the  cause  can  be  remitted  to  the  Zillah 
Court,  to  enable  the  Respondent  to  produce  evidence 
of  the  loss,  which  he  was  only  prevented  from  doing 
by  the  order  of  the  Court.  It  would  be  a  great  hard- 
hip,  and  operate  as  a  denial  of  justice,  if  he  is  no\Y     to 
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suffer  for  that  which  was  no  negligence  on  his  part.        1843. 
It  was  the  duty  of  the  Judge,  under  sec.  10,  Eeg.  XV.  Syud  Abbas 
of  1816,  to  have  called  for  the  requisite  evidence.  liKhan 

Lord  Brougham  :  kamy  reddt. 

For  the  reasons  which  have  been  repeatedly  thrown 
out  by  their  Lordships  in  the  course  of  the  argument, 
and  which  led  to  our  stopping  Mr.  Wigram  for  the 
Appellant,  and  calling  upon  the  other  side,  their 
Lordships  are  clearly  of  opinion  that  the  decree  of 
the  Sudder  Dewanny  Court  cannot  stand,  and  the  only 
question  remaining  for  our  consideration  has  been  that 
which  the  Counsel  for  the  Eespondent  threw  out  for 
our  consideration,  and  which  we  took  up  in  the  course 
of  the  Kespondent's  argument,  whether  we  ought  to 
reverse  the  decree  at  once,  though  without  costs  (either 
below  or  here,  of  course),  or  send  it  back  to  enable 
further  inquiry.  We  have  considered  the  matter  in 
all  its  lights,  and  we  have  come  to  the  opinion,  that  we 
ought  not  to  send  the  matter  back.  Therefore,  the 
causes  will  be  retained,  and  the  decree  below  reversed, 
without  costs,  dismissing  the  Appellant  below  without 
costs,  leaving  the  causes  exactly  as  they  lay  when 
brought  into  the  Court  below. 
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Aga  .Kuimjoolie  Maiiomki)  and  others,     A])j}cUimts ; 


AND 


The  Queen  on  the  proseeution  oi  Ma-  )  j,  .    ., 

HOMED    IVULI    MlllZA         -  -  "  )         ^ 


On 


appeal  from  the  Supreme  Court  of  Calcutta. 
Heard  exparte. 


Indictment  at  the  Criminal  Sessions  held  at 
Calcutta  in  1841.  The  indictment  contained  three 
counts.  The  first  count  charged  the  Appellants  with 
having  assaulted  and  beat  the  Prosecutor ;  the  second^ 
that  they  assaulted  and  imprisoned  him  ;  the  third 
with  an  assault  and  battery  in  the  common  form. 
Plea,  not  guilty. 

At  the  trial,  it  appeared  in  evidence,  that  one  of  the 
Defendants,  Mir^a  Allu  Aukbur  (one  of  the  Appellants), 
had  brought  an  action,  v/hich  was  then  pending  in  the 
Supreme  Court,  against  the  Prosecutor,  3Iahomed  Kuli 
door^^fastSitd  ^-^^'^^^j  and  had  sued  out  and  delivered  to  the  Sheriff 

against  him. 
The  Officer 
obtained  as- 
sistance, 
broke  open 
the  outer 
door,  and 

arrest       Held  Brougham,  Lord  Campbell,  the  Vice-Chancellor  Knight  Bruce,  and 

that  the  Of-       The  Eight  Hon.  Dr.  Lushington. 

ficer  was  jus-         Privy  Councillor, — Assessor, — Sir  Edward  Evan. 
tified  m  so  "^  ^ 

doing. 

Held  also,  that  demand  of  re-entry,  under  such  circumstances,  was 
not  requisite  to  justify  his  breaking  open  the  outer  door. 

Qucere.  If  indictment  for  assault  and  false  imprisonment  will,  under 
such  circumstances,  lie  against  the  Sheriff's  Officer. 


17th  Juno, 
1843. 

A  Sheriff's  Of- 
ficer, in  exe- 
cution of 
a  bailable 
Writ,  peace- 
ably  obtained 
entrance  by 
the  outer 
door,  but  be- 
fore he  could 
make  an  ac- 
tual arrest, 
was  forcibly 
expelled   from 
the  House, 


of  Calcutta  a  capies  ad  respondendum^  for  the  purpose 
of  arresting  and  holding  the  Prosecutor  to  bail  in 
that  action.     The  Sheriff's  Avarrant  was  delivered  to 


*'  Present : — Members     of     the     Judicial      Committee — Lord 


The  Queen. 
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one  Board^  for  the  purpose  of  arresting  the  Prosipcutor        ^^^•^• 
under  the  Writ,  and  notice  was  given  on  the  same  day  aoa  kuhboo- 

1       -T-»i    •      •  pp  •         1  •  ±^^     1.    ^^^  Mahomed 

to  the  rrosecutor,  by  the  Plamtin  m  the  action,  that  ^  v. 
he  would  be  arrested  on  that  day  at  his  suit.  The 
Sheriif's  Officer  and  assistant,  in  the  afternoon  of  the 
same  day,  went  to  the  Prosecutor's  house  for  the 
purpose  of  arresting  him  under  the  Writ.  Upon  their 
arrival,  they  found  the  outer  door  open,  and  entered ; 
but  before  the  Officer  could  make  an  actual  arrest  of 
the  Prosecutor,  he  and  his  assistants  were  expelled 
from  the  House,  and  the  outer  door  immediately  closed 
and  fastened.  Upon  the  Officer  being  so  expelled,  he 
sent  to  a  Police  station  for  some  Police  officers,  and 
the  outer  door  was,  by  his  authority,  broken  open. 
It  appeared  that  during  the  time  the  door  was  being 
broken  open,  the  Prosecutor  fired  a  pistol  twice  or 
thrice  from  his  House,  apparently  at  the  persons  en- 
gaged in  entering,  but  which  he  swore  at  the  trial, 
w^as  loaded  with  powder  only. 

Upon  the  trial  there  was  conflicting  evidence, 
whether  the  Sheriff's  Officers  had  in  the  first  instance, 
before  they  were  expelled,  given  express  notice  to  the 
Prosecutor  of  the  purpose  for  which  they  entered. 
Evidence  was  given  to  show  that  the  persons  in  the 
House,  who  in  aid  of  the  Prosecutor  expelled  the 
Sherifi's  Officer  and  his  assistants,  knew  the  purpose 
for  which  he  entered.  There  was  no  evidence  that 
the  Prosecutor  demanded  to  see  the  warrant,  or  to 
know  the  authority  of  the  Sherift^'s  Officer  in  entering, 
or  that  he  oifered  to  submit  to  the  arrest.  Neither 
was  there  any  evidence  of  an  express  demand  of 
admission  before  the  outer  door  was  broken.  The 
evidence  conflicted  as  to  any  violence  or  circum- 
stances of  aggravation. 


106  CASES    IN    THE    rRTVY    COUNCIL  ^ 

ifi43.  The  Judge  (Sir  John  Peter  Grant),  in  his  charge  to    1 

Ar.A  KrRnoo-  the  jury,  told  thcin,  that  the  assault  and  imprisonment 
V.  were  admitted,  but  justified;  that  the  battery  and  ag- 

TuE  Queen,  gj^ayatious  of  the  assault  were  denied ;  and  tliat  the  first 
question,  therefore,  for  their  consideration  was,  whether 
the  Prosecutor  was  beaten,  and  whether  the  assault 
committed  was  attended  with  the  aggravations  alleged, 
or  any  great  aggravations.  Having  recapitulated  the 
evidence  upon  these  points,  the  learned  Judge  stated 
*^  that  the  second  point  to  be  considered  was,  under 
what  circumstances  the  beating,  and  other  aggrava- 
tions of  the  assault,  and  the  assault  and  imprisonment 
themselves,  were  committed.  That  what  the  jury  had 
to  try  w^as  not  any  assault  or  violence  offered  to  the 
Sheriff's  Officer  before  the  door  was  broken  open :  that 
for  such  violence,  if  offered,  the  Officer  had  his  remedy 
by  action  of  damages  or  indictment,  but  could  not 
offer  it  as  a  defence  of  an  unlawful  arrest :  that  the 
only  question  to  be  tried  upon  this  point  was,  whether 
this  arrest  upon  civil  process,  at  the  instance  of  a  pri- 
vate individual,  w^as  a  lawful  arrest :  that  the  rule  of 
law  is,  that  a  man's  house  is  his  castle,  and  that  the 
Officer  cannot  justify  the  breaking  an  outer  door  or 
window  to  execute  civil  process  at  the  suit  of  a  sub- 
ject; and  his  house  is  that  place  which  he  occupies, 
having  his  domicile  and  ordinary  residence  there: 
that,  if  the  door  be  open,  the  Officer  may  enter  and 
execute  the  process  upon  the  person  or  the  goods,  as 
the  case  may  be ;  but  that  if,  before  any  execution  of 
the  process  he  be  thrust  out,  and  the  door  shut,  this, 
latter  act  is  no  more  than  the  Owner  of  the  house  may 
well  do,  scilicet,  to  shut  the  door  of  his  own  house  ;• 
and  this,  although  he  is  not  ignorant  of  the  purpose 
of  the  Officer's  coming — for  there  must  be  certain  and 
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direct  proof  that  those  in  the  house  had  notice  of  1843. 
the  process  of  the  law,  to  make  the  act  of  his  thrust-  aga  kurboo- 
ing  them  out,  unlawful :  that  if  a  man  be  legally  ar-  '  ^HOMtD 
rested  and  escape,  and  take  shelter  in  his  own  house,  "^^^^  Qdeen. 
the  Officer,  upon  fresh  suit,  may  break  open  doors 
in  order  to  retake  him ;  but  that,  in  order  to  justify 
the  proceeding  to  that  extremity,  two  things  are  ne- 
cessary— first,  that  the  person  have  previously  been 
lawfully  arrested ;  second,  that  due  notice  have  been 
given  by  the  officer  of  his  business,  and  admission 
demanded  and  refused :  that  in  order  to  constitute  a 
lawful  arrest,  one  of  two  things  is  necessary — either 
that  the  Eailift'  or  his  assistant  have  laid  hold  of  or 
touched  the  person  meant  to  be  arrested ;  or  that  the 
person,  upon  being  informed  of  the  Bailiff's  business, 
has  submitted  and  gone  with  the  Bailiff,  without  re- 
sistance or  flight ;  fo^  bare  words  will  not  make  an 
arrest,  nor  will  an  assault  upon  the  Officer,  or  offer  of 
violence  to  him,  whereby,  through  intimidation  or 
otherwise,  he  is  prevented  from  completing  his  arrest, 
convert  that  into  a  lawful  :r.Tost,  which  is  not  com- 
pleted :  that  without  a  valid  nn  est  there  can  be  no 
rescous  or  escape,  and  without  a  rescous  there  can  be 
no  lawful  breaking  of  doors  to  effect  an  arrest  on  civil 
process  at  the  suit  of  a  subject ;  but  that,  if  there  had 
been  a  rescous,  and  the  breaking  doors  had  been  law- 
ful, there  must  have  been  previous  notice  duly  given, 
admittance  duly  demanded  and  refused.  It  is  no  light 
matter  by  the  law  of  E7igland  to  violate  the  sanctity  of 
a  man's  house." 

Upon  this  direction  the  Defendants  were  found 
guilty.  A  rule  nisi  was  granted  in  the  ensuing  term 
for  setting  aside  the  verdict,  and  having  a  new  trial, 
upon  three  grounds — first,  that  the  verdict  ^^as  against 
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181.J.  ovidoiico  as  to  cortiiiii  of  llio  ]')ei'eii(liints  mentioned, 

A<!.\  KiiHKoc-  in  tlio  rul(^ ;   socond,   us  to  tlie  Appellant,  Aga  Kur* 

V.  boolie  Mahomed^  that  there  was  no  evidence  at  all  tol 

The  Queen.  ^^^  ^^^  ^|^^^  j^^.y .  t]ii].(lly,  that  the  learned  Judge  hadj 

inisdirotited  the  jnry. 

This  rule  was  afterwards,  on  the  29th  of  November ^  I 
1841,  discharged  without  costs.  (Sir  Edtvard  Ryan 
dissenting.)  The  Court  at'  the  same  time  gave  leave 
to  the  Defendants  to  appeal  to  Her  Majesty  in  Council, 
from  its  judgment  refusing  a  new  trial,  upon  one 
ground  only,  namely,  on  the  ground  of  the  alleged 
misdirection.* 

The  Solicitor-General  (Sir  William  Follett^  Q.C.),' 
and  Mr.  Greemvood^  for  the  Aj)pcllants. 

The  charge  of  the  learned  Judge  to  the  jury  w^as  a 
misdirection  in  law ;  and  the  rule  nisi  for  a  new  trial, 
upon  the  ground  of  such  misdirection,  ought  to  have 
been  made  absolute,  and  not  discharged.  The  Sheri:ff's 
Officer  was  justified,  although  he  had  not  actually 
arrested  the  Prosecutor,  in  breaking  open  the  door: 
and  arresting  him  after  he  had  obtained  peaceable 
entry.  The  maxim,  ^'  that  every  man's  house  is  his 
Castle,"  must  be  qualified.  In  all  cases  where  the 
outer  door  is  open,  the  Sheriff  may  enter  the  House, 
and  do  execution,  ^emayneh  case  (a\  In  White  v.  Wilt- 
shire (6),  the  Court  said,  though  the  Sheriff'  cannot 
break  into  a  House  to  make  an  execution  under  a  /. 
/«.,  yet  when  the  door  is  open,  and  he  enters  and  is  dis-. 
turbed  in  his  execution  by  the'  parties  who  are  within 

*  As  to  the  power  of  the  Supreme  Court  to 'allow  or  deny  appeals 
in  criminal  cases,  .and  to  impose  terms  upon  which  such  appeals  shall 
be  allowed;  sae  Bengal  Charter  of  Justice,  28th March,  1774,  sec.  32. 

(«)  5  Co.  Eep.  91,  4th  Ees. 

{]))  Palm.  52.     2  RoUe  Eep.  137.     Cro.  Jac.  555. 
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the  IIouso,  he  may  break  into  the  House  and  rescue       i^^^* 
his  ]3ailiffs.     Here  the  Lrcakini^  open  of  the  House  was  aoa.  kuuboo. 
justified,  the  PIainti€  having  occasioned  the  necessity  v. 

of  it.  Having  obtained  peaceable  entrance,  the  Sheriff  "^  uueen, 
may  afterwards  break  open  the  inner  door,  to  execute 
process.  Lee  v.  Gansel  {ci)^  Lloyd  v.  Sctndilands  (^), 
Sir  3L  Foster^ s  Discourse  on  Homicide,  p.  310.  He 
may  even,  if  once  la"\vfully  admitted,  break  open  the 
outer  door,  if  fastened  against  him,  to  get  out.  Pi(gh 
V.  Griffith  [c).  Again,  if  the  Defendant,  after  being 
arrested,  escape,  the  Sheriff  may  break  open  either  his 
own  House,  or  that  of  a  stranger,  for  the  purpose  of 
retaking  liim.     Anon,  (d) 

The  prosecutor  had  notice  of  the  intended  Writ,  and 
evidence  was  given,  and  not  contradicted,  to  show 
that  the  persons  in  the  House,  who  in  aid  of  the 
Prosecutor  expelled  the  Sheriff'' s  Officer  and  his  assist- 
ants, knew  the  purpose  for  which  he  entered.  N"o 
proof,  it  is  true,  was  given  of  an  express  demand  of 
re-admission ;  the  circumstances  and  conduct  of  the 
Prosecutor  prevented  that,  before  the  outer  door  was 
broken  open  ;  but  there  was  evidence  from  which  the 
jury  might,  have  inferred  that  the  Prosecutor  knew 
the  purpose  for  which  the  door  was  broken,  and  the 
authority  under  which  the  Sheriff'  and  his  assistants 
acted.  No  express  demand  and  refusal  of  re-entry  was 
necessary.  IlutcJiison  v.  Birch  [e).  Peios^s  case  (/). 
The  circumstances  of  each  case  must  determine  the 
propriety  of  demand  of  re-entry  and  refusal.  Fiigh  v. 
Griffith  {g).  '         ' 

{a)  1  Cowp.  1.  Lofft.  374.         (i)  8  Taunt.  250. 

{c)  7  Ad.  &  El.  827.  {d)  6  Mod.  195.  Lofft.  390. 

(0  4  Taunt.  619.  (/)  Hale,  P.  C.  458. 

{g)  7  Ad.  &  El.  827. 
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1843.  If  iho  Lroakiiip;  open  of  llio  oiitor  door  wjis  an  xm- 

AoA  KuKnon-  Imvful  ac-t,  tliG  aiTCst  uiulcr  the  Writ  could  not  l)o 
V.  '  made  tlio  sTd)jcct  of  Jiii  indiotmout  for  assault  and 
TiiEQuEJiN.  f^|^(3  iinprisomnont.  Lord  Mamjlchl^  iii  Lee  v.  Gan- 
sel  [a)^  cited  Scmaijne's  case  [h)^  as  deciding  "  tliat 
breaking  open  tlic  outer  door  was  a  trespass,  but 
that  taking  away  goods  under  a  fi..fa.  was  lawful.'^ 
Indictment  cannot  lie :  in  this  case  it  can  only  at  most 
render  the  Sheriirs  Officers  liable  to  an  action  of  tres- 
pass. Hutchison  v.  Birch,  'Bacon'^d  Abr.  ''  Execution^' ^ 
N.  Pasch.  4  Ed.  pi.  19. 

24th  June,  J^^^-^  CAMrBELL,— 

1843.  ^ 

After  stating  the  nature  and  facts  of  the  case,  pro- 
ceeded. 

It  was  argued  before  us  on  the  part  of  the  Appel- 
lants, that  the  learned  Judge  at  the  trial  ought  to  have 
directed  the  jury  that  if  they  believed  the  e^ddence  for 
the  Defendants,  they  should  find  a  verdict  of  acquittal : 
and  three  points  were  made  by  way  of  exception  to  hi» 
charge.  First,  that  although  the  Prosecutor  had  not 
been  arrested  before  the  Officer  and  those  acting  in  his 
aid  were  expelled  from  the  House,  they  were  entitled 
to  break  open  the  outer  door  for  the  purpose  of  re- 
entering and  arresting  him ;  secondly,  thaty  under  the 
circumstances,  they  were  entitled  to  de  se  without 
making  any  express  demand  for  leave  to  re-enter; 
and,  thirdly,  that  even  if  the  breaking  of  the  outer 
door  was  unlawful,  the  arrest  under  the  Writ  and 
warrant  could  not  be  treated  as  a  trespass,  and  could 
not  be  made  the  subject  of  an  action  or  indictment  for 
assault  and  false  imprisonment. 

Having  examined  the  authorities  from  Semayne^s 
{a)  1  Cowp.  6=  Q))  5  Co.  Kep.  91, 
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case  downwards,  tlieir  Lordships  arc  clearly  of  opinion,        1843.  _ 
that   the   two   lirst   points   onght   to    be   decided   in  aoa  kuhboo> 
favour  of  the  Appellants,   so  that,  independently  of  'v, 

the  tliird,  the  judgment  of  the  Court  below  must  be  TueQueex, 
reversed. 

There  is  no  doubt  that  a  man's  House  being  his 
Castle,  the  ordinary  rule  is  that  the  outer  door  cannot 
be  broken  open  to  execute  civil  process;  but  it  is 
admitted  here,  that  if  the  Prosecutor  had  been  ar- 
rested, and  had  then  expelled  the  Defendants  from  his 
House,  they  might  have  broken  open  the  outer  door  to 
enter  and  retake  him ;  and  their  Lordships  think  that 
as  they  had  once  been  lawfully  in  the  House,  and  he 
knew  that  they  were  lawfully  about  to  arrest  him,  and 
lie  unlawfully  caused  them  to  be  expelled  for  the  pur- 
pose of  preventing  them  from  so  doing,  he  cannot  be 
permitted  to  take  advantage  of  his  own  wrong  by  thus 
<lef eating  the  process  of  the  law ;  and  that  they  had  a 
right  to  place  themselves  in  the  position  which  they 
occupied  when  his  unlawful  act  began.  Without 
an  actual  arrest,  there  was  no  rescous  or  escape  ;  but 
the  proposition,  that  till  an  actual  arrest  had  taken 
place,  the  Prosecutor  might  forcibly  expel  the  Officer 
and  those  acting  in  his  aid,  and  lock  the  outer  door, 
so  as  to  entitle  himself  to  the  protection  of  his  Castle, 
cannot  be  supported.  The  outer  door  being  open, 
they  were  entitled  to  enter  the  House  under  civil 
process ;  and  they  being  lawfully  in  the  House,  to 
arrest  him,  he  was  guilty  of  a  trespass  by  expelling 
them.  The  act  of  locking  the  outer  door  was  unlaw- 
ful, and  he  could  confer  no  privilege  upon  himself  by 
that  unlawful  act. 

Again,  there  is  no  doubt  that,  generally  speaking, 
before  an  outer  door  can  bo  broken  open,  even  to 
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A  CIA    Kuunoo- 
LiK  Mahomed 
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The  UuEiiN. 


execute  criiiiinal  process,  tliere  must  be  u  (L^mund  of 
entry,  iind  ii  refusal.  But  to  wluit  extent  ?  To  int'oirii 
the  Owner  of  tlie  House  of  the  purpose  for  ^vhic}^  tho 
entry  is  to  be  nuule,  and  to  alTord  liini  the  opportu- 
nity of  openinpj  the  door  and  personally  iiduiitting 
the  parties  who  are  to  execute  the  process  of  the  law. 
Here  the  Prosecutor,  who  had  just  expelled  the  De- 
fendants from  his  House,  that  they  mi^'ht  not  arrest 
him,  full  well  knew  the  purpose  for  which  they  re- 
turned, and  he  showed  a  determined  resolution  to 
oppose  tlieii"  admission.  While  he  was  firin:^  pistols 
at  them,  were  they  to  knock  at  the  door,  and  to  ask 
him  to  be  pleased  to  open  it  for  them  ?  The  law  in 
its  wisdom  only  requires  this  ceremony  to  be  observed 
when  it  possibly  may  be  attended  with  some  advantage, 
and  may  render  the  breaking  open  of  the  outer  door 
unnecessary.  WJiite  v.  Wiltshire  (Palm.  52,  S.  C.  2, 
Eo.  Eep.  137  ;  Cro.  Jac.  555),  Pugh  v.  Griffith  (7  Ad.  & 
El.  827). 

This  being  so,  there  was  no  infraction  of  the  law  by 
the  Defendants,  and  no  objection  can  be  made  to  the 
regularity   of   the   arrest.      Whether   supposing   the 
breaking   open   the   outer   door  and  the   second  en- 
trance into  the  House  to  have  been  illegal,  this  indict- 
ment Avculd  have  been  maintainable,   it  is  not  now 
necessary  to  determine.     From   Cameron  v.  Lightfoot 
(2  W.  Bl.  1190),  Tarlton  v.  Fisher  (Doug.  671),  Stokes 
V.  White  (1   Cr.  Mee.   &  Eos.  223),  and  Newton  v. 
Constable  (2  Q.  B.  157),  it  appears  that  an  action  of 
trespass  and  false  imprisonment  will  not  lie  at  the  suit] 
of  a  person  who  is  arrested  under  a  Writ  and  warrant! 
for  debt,  when  privileged  from  arrest,  by  attending! 
as  a  Witness  under  a  subpoena,  from  which  it  may  be| 
argued  that  here  the  Prosecutor  would  be  confinedi 
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to  Ills  roraotly,  either  civil  or  criminfil,  for  forcibly  i-^-^-'^- 
breaking  and  entering  bis  dwelling-house,  and  that  aga  kik»oo- 
the  simple  arrest  cannot  be  made  the  subject  of  an  '  '  '  v. 
indictment,  nor  of  an  action  of  tresi)ass.  On  the  '^"^  ^i^'^=^Ex. 
oilier  hand,  it  has  been  determined  in  Ilochoa  v. 
Townmr/,  II.  T.  1837,  (Will.  Wol.  k  Dav.  Q.  13.,  53), 
that  the  arrest  of  a  party  in  his  House,  after  breaking 
open  the  outer  door,  is  so  far  unlawful,  that  he  is 
entitled  to  be  discharged  ;  and  the  arrest  of  the  person 
under  civil  process,  like  seizing  goods  as  a  distress  for 
rent,  after  breaking  open  the  outer  door,  may  be  con- 
sidered a  continuation  of  the  trespass.  However,  it  is 
enough  for  the  present,  to  say,  that  from  the  misdirec- 
tion of  the  learned  Judge  at  the  trial,  with  respect  to  the 
right  to  break  open  the  outer  door  of  the  Prosecutor's 
house,  and  the  necessity  of  a  previous  demand  and 
refusal  to  be  admitted,  the  conviction  cannot  stand. 
Their  Lordships  can  only  report  to  Her  Majesty  that 
the  rule  for  a  new  trial  should  be  made  absolute  ;  but 
after  this  intimation  of  their  opinion,  they  trust  that 
the  indictment  Avill  not  be  fui*tlier  prosecuted. 


Koie. — It  will  not  be  unimportant. here  to  note  the  distinction  be- 
tween process  at  the  suit  of  the  Crown,  and  that  of  an  individual. 
This  was  recognized  in  Burdctt  v.  Abbott  (14  East.  167),  Launoch 
V.  Broivn  (2  Barn.  «S:  Aid.  592,  2  Hale,  P.  0. 11 7).  The  following 
summary  of  the  law  upon  this  sul)ject,  alluded  to  in  the  argrunent, 
will  be  found  in  Sir  Michael  Foster^ s  Discoiu-se  on  homicide,  pp. 
ni9,  o20:— 

*'  The  Officer  cannot  justify  breaking  open  an  outward  door  or 
window  in  order  to  execute  process  in  a  civil  suit ;  if  he  do,  ho  is 
a  Trespasser.  But  if  he  lindoth  the  outward  door  oi)on,  and  cntereth 
that  way,  or  if  the  door  is  opened  to  him  from  witFiin,  and  he 
entereth,  he  may  break  open  inward  doors,  if  ho  findeth  tJiat 
necessary,  in  order  to  execute  his  process. 

"The  rule  that  'every  man's  hoube  is  his  castle/  wlieu  applied  to 
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aiTOstsinlop^alprot-'dss,  liJit]il)ooncarri(3ilaH  far  astlio  trim  priii(;iplof* 
of  political  jiiHticc  will  uarnint ;  porhaps  l)C!}(»ii<l  what,  in  tliOH(!al(3 
of  .sound  reason  and  ^.^ood  policy,  they  will  warrant.  But  thin  rnlo 
is  not  orid  of  thoso  that  will  admit  oi  any  extension  ;  it  must,  there- 
fore, as  I  have  befortj  hintcHl,  1>«!  conllnod  totho  l)r(!ac]i  of  windowfi 
and  outward  doors,  iutondod  for  the  security  of  the  lloiiso  againat 
persons  from  without  endeavouring  to  hrc^ak  in. 

"  It  must  likewise  be  conhned  to  a  breach  of  the  TTouse  in  order 
to  arrest  the  occupier,  or  any  of  his  family,  who  have  their  domicile, 
tlnnr  ordinary  domicile,  there;  for  if  a  stranger,  whose  ordinary 
residence  is  elsewliere,  upon  a  pursuit  taketh  refuge  in  the  House  of 
another,  this  is  not  his  Castle,  he  cannot  claim  the  benefit  of  sanc- 
tuary in  it. 

**  The  rule  is  likewise  confined  to  cases  of  arrests  in  the  first  in- 
stance; for,  if  a  man,  being  legally  arrested  (and  laying  hold  of  the 
Prisoner,  and  pronouncing  the  words  of  arrest,  is  an  actual  arrest), 
escapes  from  the  Officer,  and  takes  shelter,  though  in  his  own  House, 
the  Officer  may,  upon  fresh  suit,  break  open  doors  in  order  to  retake 
liim,  haying  iirst  given  due  notice  of  his  business,  and  demanded 
admission  and  been  refused. 

*'  And  let  it  be  remembered,  that  not  only  in  this,  but  in  every 
case  where  doors  may  be  broken  open  in  order  to  arrest,  w^hether  in 
cases  criminal  or  civil,  there  must  be  such  notification,  demand,  and 
refusal,  before  the  parties  concerned  proceed  to  that  extremity. 

* '  The  rule  already  mentioned  must  also  be  confined  to  the  case 
of  arrest  upon  process  in  civil  suits  ;  for,  where  a  felony  hath  been 
committed,  or  a  dangerous  wound  given,  or  even  where  a  Minister 
of  justice  comes  armed  with  process,  founded  on  a  breach  of  the 
peace,  the  party's  own  house  is  no  sanctuary  for  him.  Doors  may  in 
any  of  these  cases  be  forced  ;  the  notification,  demand,  and  refusal 
before  mentioned  having  been  previously  made.  In  these  cases  the 
jealousy  with  which  the  law  watches  over  the  public  tranquility  (a  j 
laudable  jealousy  it  is),  the  principle  of  political  justice,  I  meaa 
the  justice  which  is  due  to  the  community,  ne  maleficia  remaneant 
impunita,  all  conspire  to  supersede  every  pretence  of  private  in- 
convenience, and  oblige  us  to  regard  the  dwellings  of  malefactors, 
when  shut  against  the  demands  of  public  justice,  as  no  better  thani 
the  dens  of  thieves  and  murderers,  and  to  treat  them  accordingly,  i 
But  bare  suspicion  touching  the  guilt  of  the  party  will  not  warrantj 
a  proceeding  to  this  extremity,  though  ft  felony  has  been  actually' 
committed,  unless  the  Officer  comes  armed  with  a  warrant  from  a^ 
Hagistrate  grounded  on  such  suspicion." 
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Baboo   Jaxokey    Doss  and   Daimoder  )   .       ,,     , 
TW [  Appellunis', 


V, 


BiXDAEUN    Doss,    Brltrutton    Do?;s,  \ 

ey    Ei 
Doss         -        -         -         -         -) 


IIoNOMAN"      Doss,      and     Janokey  [  Respondents, 


# 


On  appeal  from  the  Supreme  Court  at  Calcutta, 

±_  HIS  was  an  Appeal  from  the  Equity  side  of  the  Six-  si^rd,   24tli  & 
preme  Court.     The  Bill  was  filed  by  one  ^fitttf/chuncl^         I843. 
the  father  of  the  Eespondents,   Bindahun  Doss,   and  ^a  ^^^^"7^^ 

J-  '  '  Decree  for  an 

Brijrutton  Doss^  against  the  Appellants  and  the  Respon-  account  of 
dents,  Ilonoman  Doss  and  Janokeij  Doss^  for  dissolution  transactions 
of  a  partnership  and  for  an  account,  under  the  follow-  ^^  f  ^^^.^^^^^ 

-•■J-  '  partner  m  an 

ing  circumstances  : — -Gopaiil  Doss^  an  Hindoo  banker.  Hindoo  family 

Lank,   and  for 
a  dissolution 
*  Present : — Members  of  the  Judicial  Cmnmittee, — The  Lord  Pre*  of  the  jjartnor- 

sident  (Lord  Wharneliffe),  Lord  Broug-ham,  Mr.  Baron  Parke,  and  ^^^V    reversed 
the  Eight  Hon.  Dr.  Lushington.  ^^^^  ^the^^i^- 

PrivyCouncillors, — Assessors, — Sir  E. II.  East,  Eai-t.,  Sir  A.  John-  spective  rights 
8ton,  Knt.  of  the  parties 

"Were  not  suih- 
cientl)''  de- 
fined, and  declared,  and  that  the  decree,  under  any  circumstances,  was 
erroneous,  being  made  v/ithout  the  heir  or  legal  representative  of  tho 
deceased  partner  being  a  party  to  the  suit. 

An  inhabitant  of  Benares,  trading  at  Calcutta,  and  having  a  house  of 
basiiiess  there,  held  to  be  subject  to  the  juiisdiotioii  of  the  SuprenieCourt, 
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184:j.  -^-jis  ontitl(Hl  to  a  niuioty  oi-  lialf  sliani  of  a  coriain  an- 
l3Ano.).)ANo-  costral  banking  cstaMishinejit  at  Hcnare^^  Avliic^li  was 
carricMl  on  by  liinisolF  and  other  l)ranclioH  of  liis  family, 
inidcr  the  stylo  of  ''''  Bhoyaram  Gopaul  Dossy  This 
concorn  had  brancli  and  dependant  banks  at  Niujpore^ 
and  various  otlier  places.  In  the  year  1785,  Gopaul 
Doss  died  intestate,  leaving  four  sons,  Gocool  Doss^ 
Monohur  Doss,  Ramchxind,  and  MidtijGhund,  wlio  be- 
came equally  entitled  to  the  share  of  tlieir  father  iu 
the  family  bank  of  Bhojjaram  Gopaul  Doss, 

Some  time  after  the  death  of  Gopaul  Doss,  and  about 
tlie  year  1701,  the  sharers  and  partners  in  the  bank 
c^me  to  a  partial  division  of  their  cri])ital,  stock,  and 
profits,  when  the  branch  and  dependant  bank  at  Nar/- 
pore  was  allotted  in  severalty  to  the  heirs  and  repre- 
sentatives of  Gopaul  Doss,  namely,  his  four  sons,  who 
afterwards  came  to  a  division  of  all  their  own  joint 
property,  with  the  single  exception  of  the  Nayjwre 
bank.  Gocool  Doss  took  upon  himself  the  manage- 
ment of  this  bank,  and  continued  to  carry  on  the  same, 
for  the  benefit  of  himself  and  his  co- sharers,  under  the 
style  of  "  Gopaul  Doss  Bhowanny  Doss^''  until  his  death, 
Avhich  happened  in  the  year  1795.  Gocool  Doss  left 
no  issue.  Upon  his  death  his  fourth  share  in  the  Naff- 
pore  bank  became,  by  virtue  of  a  deed  of  gift,  vested 
in  his  brother  MuUycliund,  by  whom,  in  the  year  1797, 
one-half  of  such  share  was  given  to  Ramchund, 

On  the  death  of  Gocool  Doss,  his  brother  Ramclmiid^ 
the  father  of  the  Appellants,  became  the  manager  of 
the  Nagpore  bank,  and  also  of  a  bank  at    CuttacJc^ 
which  appeared  to  have  been  opened  by  Ramchimd, 
The  business  of  these  banks  was  conducted  by  Ram-x 
chund,  through  the  agency  of  gomfistahs,  for  the  benefit  I 
of  himself  and  his  co-sharers,  Muity chund  and  Mono-] 
hur  Do§s, 
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In  the  beginning  of  tlie  year  1,7975  an  agreement  was 


1843. 


entered  into  between  Ilam-churid  and  Muttychmd^  with  BabooJano- 

KEY  T!)08B 

rcL^pect  to  the  sknre  in   ti.' •  Nacpjore  bank,  which  had  v. 

lelonged  to  their  deceased  brother,  Gocool  Doss^  and  ^^^^^^ 
on  the  10  th  oi"  Febrtuirtj  in  that  year  an  instrument 
was  executed  by  Muibjclmad^  wliereby  he  agreed  that 
the  capital  and  profits  of  such  share  should  be  div^ided 
between  himself  and  Ramcliund^  in  equal  moieties.  In 
consequence  of  this  arrangement,  MuUijchund  and 
Ratnclmnd  became  each  entitled  to  three- eighth  shares 
in  the  Nagpore  bank,  the  remaining  two- eighth  shares 
being  the  property  of  Monohur  Doss, 

In  the  year  1805-G,  the  branch  or  dependant  bank 
at  Cut  kick  was  finally  closed  and  discontinued,  and  the 
accounts  of  the  firm  forwarded  to  and  deposited  in  the 
superior  bank  at  Nagporc. 

Ramchund  and  Muttgchund  both  lived  at  Benares 
during  the  whole  time  of  Ramchund''s  management  of 
the  banks,  from  1795  to  1828. 

In  the  year  1819,  Monohur  Doss  died  intestate, 
leaving  his  only  L:on  MocundloU  his  heir  and  represen- 
tative, who  thereupon  became  entitled  to  the  two-eighth 
shares  in  the  bank  at  Nagpore  which  had  previously 
belonged  to  his  father.  Mocdndloll  died  in  September 
1823,  intestate,  leaving  a  widow  named  Tazoo  BohoOj 
and  three  sons,  namely,  Ram  Doss,  Janokeg  Doss^  and 
Ilonoman  DosSj  who  thereupon  became  jointly  entitled 
to  the  tvv^o- eighth  shares  of  their  father,  in  the  Nagpore 
bank  and  its  dependencies. 

On  the  14th  of  Jtme  1826,  the  firm  of  MuttgeJmnd^ 
which  up  to  that  time  had  been  carried  on  by  Ram- 
chund at  Calcutta^  was  finally  closed,  and  an  advertise- 
ment to  that  eifectVas  a  few  days  afterwards  published 
in  the  Calcutta  Government  Gazette,   in  the  English^ 

VOL   III.  W  . 
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Persian^  Bcmjalce  and  Nagrec  languages,  and  all  per- 
-  sons   liaving   claims   on    the    Calcutta   concern   were 
requested   to   make    tlie    same   known  to  Ramchnnd 
at  Benares^  by  whom  the  same  would  be  adjusted.    An 
ainiounc(Mncnt  was  published  in  like  manner,  stating 
that  the  Appellants,  therein  described  as  bank(?rs  in  the 
city  of  Benares^  had  opened  a  bank  in    Calcutta  on  the 
15th  of  the  same  month  of  Jiinc^   under  the  name  of 
^'  Muttychund  gomastah  Baboo  Janokcij  Doss  and  Da- 
moder  DossJ^     This  bank,  it  was  alleged,  was  esta- 
blished by  the  Appellants  with  their  own  funds,  and  on 
their  account,  and  was  not  a  branch  bank,  or  in  any 
way  connected  with  that  at  Nagpore ;  and  it  was  in- 
sisted that  niether  Ramchnnd  nor  any  other  person  but 
the  Appellants  had  any  interest  therein.     It  was  also 
alleged  that  about  this  time  a  banking  establishment  at 
Benares^  under  the  firm  of  ''  Muddun  Gopaul  Janokey 
DosSj^^  was  established  by   the   Appellants    on   their 
own  account,  and  with  their  own  funds,  independently 
of  Eamchund.     The  firms  of  Brijomohun  Doss  Ram- 
chund  and  the  bank  at  Nagpore  continued  to  be  con- 
ducted by  Ramchundj  the  latter  until  his  last  illness, 
and  the  former  up  to  the  time  of  his  death. 

In  the  month  of  Noveinher  1827,  the  Appellants 
opened  a  bank  at  Benares^  under  the  style  of  ^^  Jano- 
key  Doss  Damoder  Doss,  Ramchund,  it  was  insisted, 
had  at  no  time  any  control  or  interest  in  this  esta- 
blishment. 

On  the  10th  of  January  1828,  RamcJmnd  made 
and  executed  a  Will,  whereby,  after  appointing  his 
brother-in-law,  Baboo  Dlmrvum  DosSj  his  executor 
(vassee),  and  bequeathing  several  pecuniary  legacies, 
principally  to  the  female  branches  ctf  his  own  family, 
he  bequeathed  the  residue  of  his  real  and  personal 
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estate  to  liis  grandson  Bahoo  Ilurru  Doss^  the  son   of      ^^^ 
Janokcy  Doss,  the  Appellant.  Baboo Jaxo- 

The  riglit  to  make  snch  a  Will,  as  well  as  its  effect         ^^ 
and  operation,  were  contested  in  the  suit,  but  was  not    I^i^^i^un 
affected  by  the  decision  on  the  Appeal. 

On  the  death  of  Bamchimd,  his  brother-in-law  and 
executor  D/mrrum  Doss,  took  possession  of  all  his  real 
and  personal  estate,  and  managed  and  carried  on  the 
business  of  the  firm  of  ''^  Brijomohim  Doss  Eamchimd,-^ 
for  the  benefit  and  on  account  of  the  devisee  and  resi- 
duary legatee,  Ilarnj  Doss,  then  a  minor. 

On  the  22nd  of  November  1830,  Muttycliund,  the 
brother  of  Ramchiind,  and  the  father  of  the  Eespon- 
dents,  Blndahun  Doss  and  Br ijr niton  Doss,  filed  a 
bill  on  the  Equity  side  of  the  Supreme  Court  of  Ju- 
dicature at  Ihrt  William  in  Bengal,  against  the  Appel- 
lants, and  the  Eespondents  Ilonoman  Doss  (one  of  the 
sons  of  Mocundloll  ,and  grandson  of  Monohur  Doss), 
and  also  against  Ram  Dos^  and  JanoJceij  Doss,  (the 
other  two  sons  of  Mocundloll,)  when  they  should  re- 
spectively come  within  the  jurisdiction,  praying  that 
an  account  might  be  taken  between  him,  3Iiittf/c/mnd, 
and  the  Appellants,  and  the  sons  of  Mocundloll,  of  the 
profits,  dealings  and  transactions  of  the  firm  Gojmul 
Doss  Bhoivanny  Doss  at  Nag-pore,  during  the  ma- 
nagement of  RamcJiund,  particularly  of  all  monies, 
jewels,  effects,  securities  and  property  belonging 
thereto,  withdrawn  or  taken  out  of  the  bank  by 
Ramchund,  or  by  his  order,  and  applied  in  his  own 
trade,  or  to  his  own  use,  and  of  all  monies,  jewels, 
effects,  securities  and  property,  received  by  him  on 
account  of  the  bank,  and  not  accounted  for  in  his  life- 
time, and  that  the  Appellants,  as  co-heirs  and  repre- 
sentatives in  estate  of  Ramclmnd^  might  be  decreed  to 
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I84fj.        mako  good  ^vllalcv(n•  should  bo  found  to  have  Ifi^an 

BabooJaxo-  so    witluh'awii,  or   rocoivcd  and  unacoounled  tor  by 

KEY  iJoss     ]^-jj^^   above   his  share    luid   proportion  in  the   bank, 

BiNJiAijuN    and  (Iiat  the  Appellants  niiglit  admit  assets  of   Rain- 

c/iundj  sufhcient  to  satisfy  whatever  should  be  found 

due,  or  that  an  account  nii<^ht  be  taken  of  the  assets 

and  estate  of  llantchundj  come    to  the  hands  ol*  the 

Appellants,  or  of  either  of  them,  as  his  sons,   lunrs 

and  representatives,  either  by  gift  in  his  lifetime,  or  by 

bequest  or  inlieritance  since  his  death.     The  bill  also 

prayed  a  dissolution  of  the  partnership  in  the  baidi  of 

Gopaul  Doss  Bhowannu  Doss^  and  an  ac<;ount  of  the 

dealings  and  transactions  thereof,  since  the  death  of 

liamchundj   and   an    apportionment   of    its    property 

amongst  the  partners. 

The  bill  was  amended  before  answer,  and  a  prayer 
was  added  for  an  account  of  the  dealings  and  transac- 
tions of  the  bank  of  Fetam  Doss  Jurjfjomohun  Doss, 
(meaning  the  dependant  or  bmnch  bank  of  Joomna  Doss 
Pet  urn  Doss  at  CiiUack,)  during  the  management  of 
Ramchund.  The  bill  alleged  that  the  Plaintiff  MatUj- 
chund  was,  and  still  continued  to  be,  entitled  by  virtue 
of  the  gift  from  Gocool  Doss  to  the  whole  of  the  share 
in  the  Nag-pore  bank,  which  had  previously  belonged 
to  Gocool  Doss,  and  which,  together  Vf^ith  his  own  share 
therein,  entitled  him  to  one  half  share  in  that  bank ; 
that  the  branch  bank  at  Cuttack  was  closed  and  dis- 
continued by  Ramchund  so  late  as  the  year  1823 ;  that 
Ramchund  always  in  his  lifetime  evaded  and  delayed 
coming  to  any  account  with  his  co-partners,  of  the 
dealings  and  transactions  of  the  bank,  and  that  he 
died  without  coming  to  any  such  account ;  that  on  the 
occasion  of  taking  upon  himself  the  management  of 
the  Nagporc  bank  after  the  death  of  Ramchund,  the 
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Plaintiff  Miitlfjchund  for  the  first  timo  discovered  tluit  ^^-i'^- 
Ramchund  luid,  during  his  management  thereof,  fraii-  BarooJaxo- 
dulently  and  unknown  to  his  co-partners,  withdrawn  ^^\.  "^^ 
from  the  stock  large  sums  of  money,  and  several  seen-  ^-5l^'l>A]Ju^' 
rities,  jewels,  and  effects,  of  the  value  of  twenty  lacs 
of  rupees  beyond  his  share,  which  he  had  applied  to 
his  own  use,  and  had  never  accounted  for ;  that  for 
the  purpose  of  concealing  his  fraudulent  acts  from  his 
co-sharers,  Ramchund  had  caused  a  great  part  of  the 
books  of  account,  vouchers,  and  documents  of  the 
Nagpore  bank,  to  be  removed  from  that  bank  into  his 
own  charge,  and  had  secreted  or  destroyed  them,  and 
if  they  had  not  been  destroyed  by  Ramchund  in  his 
lifetime,  that  since  his  death  they  had  been  concealed 
or  destroyed  by  the  Appellants  ;  that  the  Nagpore  bank 
had  extensive  dealings  and  transactions,  and  among 
others,  with  the  separate  banks  of  it «;?e67^z/?2<i  at  Benares 
and  Calcutta  J  which  were  continued  by  these  Appel- 
lants ;  that  owing  to  the  fraudulent  removal  of  such 
books,  accounts,  and  vouchers,  the  Plaintiff,  Mut- 
tychund^  was  unable  to  settle  or  adjust  the  accounts 
of  the  Nagpore  bank;  that  the  Appellants,  as  the 
sons,  heirs  and  representatives  in  estate  of  Ramchund^ 
were  liable,  notwithstanding  any  Will  or  Testamen- 
tary disposition  by  him,  to  account  with  the  Plain- 
tiff, 3Iuttgchundj  and  the  other  partners,  and  to  make 
good  the  monies  and  effects  alleged  to  have  been 
withdrawn  and  misapplied  by  Ramchund;  that  the 
Appellants,  as  such  sons,  heirs,  and  representatives  in 
estate,  had  by  gift  or  descent  from  Ramchund^  pos- 
sessed themselves  of  ample  assets  to  satisfy  all  such 
misapplications  by  him ;  that  if  any  pretended  "VYill, 
Deed,  or  other  instrument  of  Ramchund^  should  be  in- 
sisted upon  as  constituting  any  other  person  his  legal 
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1813.        roprosontativo  in  ostato,  the  same  was  fraudulent  and 

BahooJaxo-   ino])erative  to  discliarge  the  liability  of  tlie  Appellants  ; 

KEY  )os8     ^^^^^1  ^j^,^^  1^^,  reason  of  there  being  no  competent  Court 

BiNDAnuN    of  Judicatun^.  at  Naapore,  or  in  the  Provinces  under 

the  Benj/al  rresideney,  the  Plaintilf,  MuUjjchiind^  was 

unable,  by  any  suit  at  Nagpore  or  Benares^  to  obtain  a 

discovery  on  oath,  or  to  enforce  any  account,  or  a  dis- 

solntion  of  the  partnership,  or  to  obtain  any  adequate 

redress  in  the  matters  in  question  in  this  suit,  and  that 

the  Appellants  were  trad(;rs  and  inhabitants  of  Calcutta^ 

and  therefore  subject  to  the  jurisdiction  of  the  Supreme 

Court. 

The  Appellants  put  in  their  answer  to  the  amended 
bill  on  the  22nd  of  March  1832,  and  thereby  set 
forth,  among  other  things,  that  an  agreement  had  been 
made  by  Baboo  Ramchund  and  the  Plaintiff,  ^luttf/' 
cJmnd^  whereby  a  moiety  of  the  share  of  Gocool  Doss 
had  been  transferred  by  the  Plaintiff  to  Bahoo  Ram- 
chimdj  and  that  the  branch  or  dependant  bank  at  Cut- 
taclc  had  been  closed  a  long  time  previous  to  the  year 
1823.  The  Appellants  stated  that  they  did  not  believe 
that  Ramclmnd  ever  evaded  or  purposely  delayed 
coming  to  any  account,  or  that  he  kept  the  Plaintiff 
Muttfjchund^  or  his  other  partners,  in  ignorance  of  the 
accounts  and  transactions  of  the  bank  at  Nagpore^  or 
the  branch  at  Cuttack^  but  that  they  were  unable  to 
state  whether  at  the  time  of  the  death  of  Ramchund 
the  accounts  of  the  Nagpore  bank  and  of  the  Cuttack 
branch  were  or  not  settled  between  him  and  the  Plaintiff 
Muttychttnd  and  the  other  partners.  They  stated  that 
they  did  not  believe  that  Ramchund  ever  fraudulently 
or  privately  withdreiv  from  the  said  bank  any  sums  of 
money,  securities,  jewels,  or  eff'ects,  above  his  own  pro- 
portion of  the  capital  and  profits  thercofj  or  that  he 
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applied  the  same  to  his  own  use,  without  accounting  1813. 
with  his  partners,  or  that  ho  had  caused  any  part  BauooJano- 
of  the  books,  vouchers,  and  documents  to  be  removed  key^Doss 
into  his  own  custody,  or  ever  secreted  them.  They  posi-  Binuabun 
tively  denied  that  tliey  ever  had  concealed  or  destroyed 
any  such  books,  vouchers,  or  documents,  or  that  the 
same  had  ever  been  in  their  charge  or  custody.  They 
stated  that  they  were  unable  to  answer  whether  the  Nag- 
pore  bank  had  had  dealings  with  the  separate  banks  car- 
ried on  by  Ramchund  in  his  lifetime  at  Benares  and  Cal- 
cutta^ but  they  denied  that  any  such  separate  banks  of 
Ramchund^  either  at  Calcutta  or  Benares^  had  been  since 
his  death  continued  by  them ;  and  they  denied  that  by 
reason  of  the  alleged  removal  of  the  books  or  docu- 
ments, or  the  concealment  or  destruction  thereof,  the 
Plaintiff  Muttychund  had  been  or  was  unable  to  settle 
or  adjust  the  accounts  of  the  bank.  They  insisted 
that  they,  the  Appellants,  were  not  the  heirs  or  repre- 
sentatives of  RamcJmnd  in  estate  or  property,  and  that 
they  had  no  right,  title,  or  interest  therein.  They  ad- 
mitted that  by  certain  deeds  of  gift,  the  purport  of 
which,  with  the  dates,  &c.,  they  set  forth,  but  not  by  way 
of  inheritance  or  representation,  they  had  derived  from 
their  father,  property  to  the  amount  and  of  the  nature 
and  description  specified  in  those  deeds.  They  denied 
that  any  of  such  instruments  of  gift,  or  the  Will  of 
Ramchund^  relied  upon  by  them,  were  fraudulent  or 
inoperative,  or  that  their  liability  was  not  thereby  dis- 
charged unless  the  banking  establishment  and  other 
estate  of  Bar/ichund^  which  had  been  transferred  or 
bequeathed  to  Hurry  Doss,  should  prove  to  be  insuffi- 
cient to  answer  all  lawful  claims  upon  the  estate  of 
Ramchund.  The  Appellants  submitted,  that  whether 
the  residuary  estate  of  Ramchund^  transferred  or  be- 
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1813.  qiioani(^il  (()  lliirrji  Doss^  avjis  siifn('i(^Hi  or  insufficient 
BauooJano-  to  aiis\V(M'  all  claiins  upon  it,  yet  the  claim  of  the  Plain- 
KKY^Dosa  ^j^^  Muili/chum/,  could  not  bo  sustaincil  as  against  them, 
BiNDAin'N  inasmuch  as  the  other  sharers  and  partners  in  the  Naff- 
pore  bank  liad  never  interfered  in  the  lifetime  of  liam- 
chnnd^  and  the  Appellants  had  given  up  considerable 
claims  as  heirs,  and  it  was  not  even. alleged  that  iJawi- 
chund  was  not  at  tlie  time  of  tlie  execution  of  such  deeds 
of  gift,  and  at  the  time  of  his  death,  in  perfectly  good  and 
.solvent  circumstances  :  as  the  Appellants  had  released 
all  their  claim  as  tlie  heirs  of  Uanichund^  and  had  ac- 
cepted in  lieu  thereof  the  property  specified  in  the 
deeds  of  gift,  and  no  claim  having  been  made  by  the 
partners  of  Ramchimd  in  respect  of  the  matters  in 
question,  until  long  after  his  death,  the  Appellants 
alleged  and  insisted  that  they  were  purchasers  of  tlie 
property  which  they  had  derived  from  Ramchimd  for  a 
valuable  consideration,  not  only  without  notice  of  any 
claim  thereon,  but  without  any  charge  or  just  claim 
upon  that  property  having  in  fact  ever  existed.  The 
Appellants  said  that  they  believed  that  the  Courts 
established  by  the  Government  in  the  Presidency  were 
competent  to  compel  and  enforce  an  account  of  the 
dealings  and  transactions  of  the  Nagvore  bank,  and  a 
dissolution  and  partition  thereof,  and  to  give  adequate 
redress  in  respect  of  the  same  ;  and  they  submitted  as 
a  question  of  law,  whether  they,  being  residents  of 
Benares^  and  traders  of  and  in,  but  not  actual  inhabi- 
tants of,  Calcutta^  were  then,  by  reason  of  their  carry- 
ing on  trade  within  Calcutta^  subject  to  the  jurisdiction 
of  the  Supreme  Court. 

On  the  7th  of  August  1832,  the  Plaintiff,  MutUj- 
c/mwY:?,  obtained  the  common  order  to  amend,  not  re- 
quiring a  fiu'ther  answer  from  any  of  the  defendants 
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The  iiiattci^  iiitrodncod  by  amendment  under  this  order        ^843. 

consisted  of  certain   charges  relative  to   the  jaghire  babooJano- 
of   Kurmnah   Barsey   and  KJmndalakj  therein   men-     key^Doss 

tioned  to  have  been  s-rantcd  to  Ramchund  by  the  Raja  binbabitm 

DOSB. 

of  Nagporc^  and  a  prayer  that  the  same  might  be  de- 
creed to  have  been  and  to  be  tlie  joint  propei-ty  of  the 
partners  in  the  Nagpore  bank,  and  tliat  an  account 
might  be  taken  of  the  rents  and  profits  tliereof  during 
the  management  of  Ramchund^  and  since  his  death, 
and  that  a  partition  thereof  miglit  be  made  between 
the  partners,  and  that  the  title-deeds  and  muniments 
thereof  might  be  decreed  to  be  delivered  up  to  the 
Plaintiif,  MuUgchund^  as  manager  of  the  bank.  The 
bill  charged  in  effect  that  Ramchund  had  procured  the 
jaghire,  which  was  the  joint  property  of  the  partners 
in  the  Nagpore  bank,  to  be  transferred  into  or  re- 
newed in  his  own  name,  and  appropriated  to  himself 
the  whole  rents  and  profits  thereof,  for  which  he  had 
never  accounted  to  his  partners,  and  had  possessed 
himself  of  the  grant  and  title-deeds,  and  removed 
the  same  to  his  own  bank  at  Benares ;  that  upon 
the  death  of  Ramchund^  the  Plaintiff,  MuUijclmnd^ 
entered  upon  the  management  of  the  Nagpore  bank, 
and  into  possession  of  the  property  and  secmities 
thereof,  and  of  the  jaghire  among  the  rest,  and  that 
by  reason  of  the  grant  and  title-deeds  of  the  jaghire 
having  been  so  removed  from  the  Nagpore  bank,  and 
of  the  Plaintifit,  Mutbjchimd^  being  unable  to  pro- 
duce the  same  when  required,  the  jaghire  had  been 
seized  and  sequestered  by  the  Eaja  of  Nagpore^  and 
that  the  partners  of  the  bank  were  likely  to  be  de- 
prived of  the  benefit  of  the  same. 

Honoman  Doss  and  JanoJcejj  Doss^  two  of  the  sons 
of  Mociindlollj   filed   theii'    answers,   and    the    cause 
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boing   at   issue,    witnesses    wore   examined   on   botli 
sides. 

The  deeds  of  gift  mentioned  by  the  Appellants  in  tlieir 
answer  were  put  in  evidcjuco.  Thciy  puii)orted  to  be* 
made  in  consideration  of  the  natural  love  and  aifectioii 
of  Ilamchund  to  his  children,  the  Ai)pellants,  and  made 
no  mention  of  the  property  therein  described  as  being 
received  by  the  Appellants  in  full  satisfaction,   or  in 


lieu  of  their  rights  as 


his  sons,  heirs,    and  represen- 


tatives, or  of  any  separation  or  intended  separation  be- 
tween him  and  the  Appellants  ;  it  was  not  shown 
that  the  alleged  Will  had  ever  been  acted  on  or 
treated  as  a  valid  instrument,  and  no  acts  of  interference 
with  the  property  of  Ramchund^  either  by  Dhurrum 
Doss  Joomnah  Doss^  or  Gohcrdhone  Doss^  were  proved. 
Witnesses  were  examined,  who  swore  in  general  term* 
that  all  the  property  of  Ramchimd  had  been  possessed 
successively  by  Dhurrum  DosSy  Joomnah  Doss,  and  Go- 
herdhone  Doss,  but  none  of  them  specified  any  portion 
of  that  property  which  they  knew  to  have  come  into 
the  hands  or  under  the  control  of  any  of  these  persons^ 
or  any  particular  act  which  they  knew  to  have  been 
done  by  any  of  those  persons,  as  alleged  representa- 
tives of  Bamchuiid, 

The  C9.use  came  on  to  be  heard  before  Sir  John 
Franks  and  Sir  John  Peter  Grant ^  on  the  7tli  of  March 
1834,  and  v/as  heard  on  that  day,  and  also  on  the  11th,. 
12th,  13th,  14th,  and  15tli  days  of  the  said  month,  on 
which  last  day  (Sir  John  Peter  Grant  having  declined^ 
on  account  of  his  having  been  counsel  in  the  cause,  to- 
take  any  part  in  the  decision)  the  judgment  y/as  pro- 
nounced by  Sir  John  Franks  alone,  who  was  pleased  to* 
©rder  and  decree,  "  that  it  be  referred  to  the  Master  tO' 
take  an  account  of  the  cooie^  at  Nac/pore  in  the  plead- 
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ings  mentioned,  and  of  the  dependant  cootee  at  Cuttack^        1843. 

and  also  of  the  rents  and  profits  of  the  jaghire  called  babooJano- 

Kiirmnah  Bar sejj  ami  K/iundalah^  in  the  evidence  of  the    ^^^^ 

cause  mentioned,  from  the  time  that  Ramchund  became    Bi^DABUiff 

.  .  Doss, 

the  manager  of  the  said  coo  tees  respectively,  up  to  the 

time  of  his  death ;  and  from  the  time  last  aforesaid  to 
the  present  time ;  with  a  like  reference  to  the  Master, 
to  take  an  account  of  all  sums  drawn  from  the  said 
<:ootees^  or  an  account  of  the  rent,  &c.,  of  the  said 
jaghire  J  either  by  the  said  Ramchund  in  his  lifetime,  or 
the  Defendants  Bahoo  Janokey  Boss  and  Damodar  Doss 
since  his  death,  or  the  said  Complainant,  or  any  other 
person  or  persons  on  their  accounts,  or  any  or  either 
of  them  respectively,  or  by  any  other  parties  to  this 
cause,  since  the  time  that  the  said  Ramchund  became 
manager  of  the  said  cootees  up  to  the  present  time, — 
any  of  the  parties  to  the  cause  to  be  at  liberty  to 
iipply  for  a  receiver  of  the  property,  &c.,  of  the  said 
cootees  and  of  the  rents,  &c,,  of  the  said  Jaghire, 
if  so  advised, — and  if  no  such  receiver  should  be  ap- 
plied for  or  appointed,  the  said  Complainant,  as  manager 
aforesaid  of  the  said  cootees,  was  declared  accountable 
and  should  account  for  the  profits  and  receipts  thereof 
from  the  time  he  became  manager  thereof  up  to  the 
dissolution  thereof,  or  until  the  final  Decree  in  the 
cause  :"  All  equities  being  reserved. 

Copies  of  the  minutes  of  the  above  Decree  having 
been  obtained  by  the  solicitors  of  the  several  parties  in 
the  cause,  the  Complainant,  (Kespondent's  father,)  on 
the  17th  day  of  April  1834,  after  Sir  John  Franks  had 
resigned,  and  departed  frcni  Lidia,  obtained  an  order 
nisi  to  have  the  minutes  altered  and  rectified,  and  the 
same  were  accordingly,  in  the  month  of  April  1834, 
(when  the  said  order  was  made  absolute,)  altered  by 
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1843.  gjj.  Jo]ui  Peter  Granf.^  the  only  rpinuiuing  Jiulgo,  and 
BauooJano-  tlie  J)orrcc  '\\i\9,  nuulo  as  follows,  viz. : — 
KEY  Doss  ^YhQ.  Court  cloth  think  lit  to  order  and  decree?,  and  it 
BixDAnuN  is  licrohy  accordin<^lv  ordered  and  decreed,  tliat  the 
oo-2)artncrship  in  the  joint  family  coo  ices  or  banking- 
houses  carried  on  at  JShcfjporc^  under  the  mune,  style 
and  firm  of  Gopaul  Doss  Uhowany  Doss^  and  tho 
dependant  coo  lee  or  banking-house  carried  on  at  Cut' 
lack,  under  the  name,  style  and  iirni  of  Fetum  Doss 
Jaggomohuii  Doss,  in  the  pleadings  of  this  cause  re- 
spectively mentioned,  be  dissolved.  And  it  is  further 
ordered  and  decreed  that  it  be,  and  it  is  hereby  referred 
to  George  3Ioneij,  Esq.,  the  Master  of  this  Court,  to 
take  an  account  of  the  dealings  and  transactions  of 
the  cootee  or  banking-house  at  Nagpore,  in  the  plead- 
ings of  this  cause  mentioned,  and  of  the  dealings  and 
transactions  of  the  dependant  cootee  or  banking-house 
at  Cuttack,  and  also  of  the  rents,  issues,  and  profits  of 
the  jagJdre  called  Kurmnah  Bars'eg  and  IQiundalah,  in 
the  evidence  of  this  cause  mentioned,  from  the  time 
that  the  said  Ramchttnd  heciime  the  manager  of  the  said 
coo  tees  or  banking-houses  respectively,  up  to  the  time 
of  his  death,  and  from  the  time  last  aforesaid  to  the 
present  time,  and  to  the  dissolution  thereof.  And  it 
was  further  ordered  and  decreed,  that  it  be  referred  to 
the  Master  to  take  an  account  of  all  sum  and  sums  of 
money  drawn  from  the  said  coo  tees  or  banking-houses, 
or  on  account  of  the  rents,  issues  and  profits  of  the 
said  jag  hire,  called  Ktirmtiah  Barsey  and  Kkundalahy 
either  by  the  said  RamcJmnd  in  his  lifetime,  or  by  the 
Defendants  Baboo  Janokeg  Doss  and  Damoder  Doss  since 
his  death,  or  by  the  said  Plainti:ff,  or  any  person  or 
persons  on  their  account  or  behalf,  or  on  the  account 
or  behalf  of  any  or  either  of  them  respectively,  or  by 
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any  other  parties  to  this  suit,  since  the  time  that  the       ^^'*^- 

said  Ikimc/tund  became  the  mauagor  of  the  said  cootees  Bahoo.Iano- 

or  banking-houses,  up  to  the  present  time,  and  to  the     ^^^^^^^^ 

dissohition  thereof,  and  that  the  Master,  in  takinf]r  such    Bindahux 

Doss, 
account,  shoukl  make  to  all  parties  all  just  allowances; 

and  for  the  better  clearing  of  the  said  account  thereby 
directed  to  be  taken,  it  was  further  ordered,  that  all 
parties  do  produce  before  the  Master  on  oath,  all  books, 
accounts,  papers  and  writings,  in  their  or  any  or  either 
of  their  hands,  custody,  power  or  control,  or  in  the 
hands  or  custody  of  their  or  any  or  either  of  their  ser- 
vants and  agents,  relating  or  in  any  way  touching  or 
concerning  the  matters  thereby  referred  to  the  said 
Master;  and  that  the  said  Master  be  at  liberty  to 
examine  the  parties,  Plaintifi  and  Defendants,  upon 
interrogatories,  or  viud  voce,  on  oath,  and  to  examine 
such  witnesses  on  oath  as  shall  for  that  purpose  be  pro- 
duced before  him,  by  any  or  either  of  the  parties  to  this 
suit.  And  the  Court  further  decreed  and  declared,  that 
any  of  the  said  several  parties  to  this  suit  should  be, 
and  they  are  hereby  at  liberty  to  apply  to  the  Court  for 
a  receiver  of  the  monies,  property  and  estate  of  the  said 
cootees  or  banking-houses,  and  of  the  rents,  issues  and 
profits  of  the  said  jaghire  called  Kwrmnah  Barsejj  and 
Khimdalah,  if  so  advised  :  and  the  Court  did  further 
decree  and  declare,  that  if  no  receiver  should  be  applied 
for  or  appointed,  the  said  Plaintiff,  as  manager  as  afore- 
said, of  the  said  cootees  or  banking-houses,  is  account- 
able, and  should  account  for  the  profits  and  receipts 
thereof,  from  the  time  he  became  manager  thereof,  up 
to  the  dissolution  thereof,  or  until  the  final  Decree  to 
be  made  by  the  Court  in  this  cause.  And  the  Court 
did  further  order  and  decree,  that  the  said  Master 


100  CASKS   IN    TIIK    ITvIVY    COUNriL 

1843.        should  mako  liis  rrport  oti  (lio  several  jnattors  tlierebv 

BahooJaxo-  reierred  to  liiiii  on  or  before  the  second  E(|uity  day  of 

KKY^Do«s     ^j^^  ^j^|^,j  rjLY.j.,^^  1^34^     ^Ynd  the  (.'ourt  reserved  all 

BiNDAnuN    i'lii'thor  directions,  witli  liberty  to  apply,  &c. 

On  the  2Gth  of  August  1884,  the  present  Appellants 
preferred  their  petition,  praying  for  leave  to  appeal  to 
His  late  Majesty  in  Council,  against  the  IJecree  of  the 
15th  of  Ilarch  1834  ;  and  an  order  of  the  Supreme 
Court,  dated  the  6th  September  1834,  allowed  the 
appeal. 

On  the  4th  of  Fcbrnanj  1835,  the  Eespon dent's 
father,  Miitti/cJtund^  died  intestate,  and  on  the  23rd 
of  March  1835,  the  Respondent  and  Blndahun  Doss^ 
Lis  sons,  heirs,  and  legal  representatives,  filed  tlieir 
33ill  of  revivor,  and  the  proceedings  were  duly  re- 
vived. 

On  the  7th  of  Septemher  1836,  the  Appellants  filed 
a  petition  of  re-hearing,  and  the  cause  was  accord- 
ingly re-heard  in  the  Supremo  Court,  before  Sir  Ed- 
loard  Rfjan^  Chief  Justice,  and  Sir  John  Peter  Grantj 
and  Sir  Benjamin  Heath  3falkin^  Puisne  Justices  of  the 
Court,  on  the  10th,  11th,  12th,  and  13th  January 
1837  :  evidence  was  read  on  the  re-hearing,  which 
had  not  been  read  at  the  original  hearing.  And  the 
Court,  by  a  decree  made  and  pronounced  on  the 
9th  of  February  1837,  ordered  and  decreed  that  the 
decretal  order  made  and  pronounced  in  the  original 
cause  on  the  15th  day  of  March  1834,  should  be,  and 
the  same  was  thereby  affirmed.  And  the  petition  of 
re-hearing  filed  by  the  Defendants  Baboo  Janokey  Doss 
and  Damoder  Doss,  of  the  7th  day  of  Sejjtember  1836, 
was  thereby  absolutely  dismissed.  Against  this  decretal 
order  the  present  Appeal  was  brought. 
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Mr.   Pcmlerton,   Q.C.,  Mr.   E.  J.  Lloyd,  and  Vix.       ^^3^ 
Jackson,  for  the  Appellants,  in  siippoi*t  of  the  Bai^ooJaxo- 
Appeal,  '"^\^°«« 

Argued   that   the   suit    Avas   not   maintainable  —  the    "^^^^y"^*^ 
Appellants,  being  inhabitants  of  Benares,  and,  therefore, 
not  within  the  jurisdiction  of  the  Supreme  Court  at 
CalcuUa.~\y\\Q^x:  Lordships,  however,  intimated  their 
opinion,   that  by  trading  in    Calcutta,  and  having  a 
house  of  business  there,  the  Appellants  were  within 
the   jurisdiction  of   the  Supreme  Court.] — ^That   the 
Appellants  never  possessed  or  claimed  any  right  to 
the  share  of   Ramchund  in  the  bank  at  Nagpore,  or 
to  any  part  of  the  real  or  personal  estate  possessed 
by  him  at  the  time  of  his  death,  and  that  they  were^ 
consequently,  not  liable  to  the  demand  made  by  the 
Eespondents  in  their  suit,  or  to  any  of  the  debts  or 
liabilities  which  aifected    Ramchund,  at  the  time  of 
his  death.     That  Ramchund  having  made  a  valid  tes- 
tamentary  disposition,   constituting  an  executor  and 
representative,  and  disposing  specifically  of  his  share 
in  the  bank  at  Nagpore,  and  of  the  rest  of  his  property^ 
in  favour  of  Hurry  Doss  ;  the  executor  and  manager^ 
together  with  Hurry  Doss,  became  and  were  the  repre- 
sentatives of  the  estate  of  Ramchund ;  and  that  so  far  as 
the  suit  raised  a  demand  against  Ramchund  and  his> 
estate,  the  executor  and  Hurry  Doss  were  necessary 
parties  to  the  suit.     They  cited  in  support  of  the  power 
of  a  Hindoo  domiciled  in  Benares  to  make  a  Will,  the 
Mitacshara,   256,  par.  27.     1  Strangers  Hindoo  LaWy 
p.  169.     Mulraz  Lachmia  v.  Chalekany    Vencata  («),, 
Bengal  Regulations,  XXXYI.  of  1793,  XXVIII.  o£ 
1795,  XLIV.  of  1795,  and  V.  of  1799. 
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^43^  Mr.  rmssett,  (tC,  and  :\Ir.  Cochrane,  for  tlio  Re- 

IIauooJano-  spuil(l(Mits, 

KKvDoss     C()iiteii(l(Ml,   First,   tliui    in    (lie   countries   whoro   tho 

JUxDAitrx  Mitacshura  prevails,  no  one  could  exercise  individual 
owaersliip  over  any  portion  or  joint  property,  except  for 
purposes  reeognized  by  law ;  that  there  must  be  sepa- 
ration and  division  to  give  any  power  over  a  joint  ances- 
tral estate.  Numdram  v.  Kashee  Pande  [a).  S/ieo  Sur* 
run  3fisser  v.  Sheo  Sohai  (/>).  Ooman  Butt  v.  Kunhia 
Sinrf  (c).  Sham  Singh  v.  Mussummaat  Umraotee  (d), 
Bhoivanwj  Churn  Bunhoojea  v.  The  Heirs  of  RamJcaunt 
Bunhoojea  {e).  Becondtu,  tlmt  in  Benares,  where  the 
family  was  domiciled,  the  Mitacshara  was  the  ruling 
authority.  Daya-hhaga,  p.  4,  by  ColehrooJce,  Maync''ha, 
p.  4,  by  Borradaile.  And  also  at  Bonibay,  Ranikoon- 
wur  V.  Ummiir  (/),  by  which  law,  a  testamentary 
disposition  was  not  recognised,  and,  therefore,  could 
have  no  validity.  1  Wm.  Macnaghten's  Hindoo  Law,  4. 
1  Strange'' s  Hindoo  Law,  266.  2  Strange'' s  Hindoo 
Law,  419,  437.  2  ColehrooJce'' s  Dig.  516.  Toolja- 
rani  Iliirjeevun  v.  NurJ)hcram  (g).  Gimga7*am  Wis- 
soonnath  v.  Tappee  Baee  (Jt),  Miissumat  Gootah  v.  Mussu- 
matPhoot  (i).  Ichharam  Shumhhoodus  v.  Pruma?nimd  (k), 
Ilareeioiduhh  Gungaram  v.  Keshoioram  Sheodas  (l). 
Th'irdhj,  that,  if  the  alleged  Will  was  to  be  taken  as  a 
deed  of  gift,  it  was  not  merely  voidable,  but  absolutely 
void.  The  Mitacshara,  p.  257,  par.  27  ;  p.  279,  par.  10. 
Daya-hhaga,  par.  83,  p.  52  ;  no  possession  having  been 
delivered  in  the  lifetime  of  Ramchund.    And,  lastly,  that 

{a)  3  Ben.  Sud.  Dew.  Eep.  233.  {h)  4  Ben.  Sud.  Dew.  Kep.  158. 

{c)  3  Ben.  Sud.  Dew.  E,ep.  145.  (/)  2 Ben.  Sud  Dew.  Rep.  74. 

\e)  2  Ben.  Sud.  Dew.  Eep.  202.  (/)  1  Borr.  Bom.  Sud.  Dew.  417. 

{g)  1  Borr.  Bom.  Sud.  Dew.  380.  Qi)  1  Borr.  Bom.  Sud.  Dew.  372. 

(0  1  Borr.  Bom.  Sud.  Dew.  157.  {k)  2  Borr.  Bom.  Sud.  Dew.  474. 
\l)  2  Borr.  Bom.  Sud.  Dew.  6. 
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1843. 


KEY'  IJOSS 

V. 
BiNDABUN 

Doss. 


1st  August, 
1846. 


the  decretal  order  of  the  Court,  ordering  the  partner- 
ship to  be  dissolved,  and  directing  merely  the  account  BaiwTxo 
of  the  partnership  dealing,  was  according  to  the  usual 
practice  of,  the  Supreme  Court  at  Calcutta,      darkens 
Kules  and  Orders  of  the  Supreme  Court  at  Cahutta, 

The  Eight  Hon.  Dr.  Lushington  : 

This  is  an  Appeal  from  the  Equity  side  of  the 
Supreme  Court  of  Judicature  of  Bengal.^  and  the  case 
was  fully  argued  before  us  some  time  since.  Many 
questions  of  great  importance  and  difficulty  in  Hindoo 
law  were  raised  and  discussed  ;  the  evidence  also,  as 
to  disputed  matters  of  fact,  was  argued  upon  at  length. 
The  precise  ground,  however,  of  the  Decree  in  the 
Court  below,  did  not  satisfactorily  appear  ;  this,  their 
Lordships  were  anxious  to  ascertain,  and  for  such  pur- 
pose it  was  necessary  to  wait  for  some  time.  This 
circumstance,  added  to  the  great  complexity  of  the 
case,  has  delayed  judgment  much  longer  than  is  usual 
in  this  Court. 

The  present  Appellants  are  the  sons  of  Ramchund 
Doss  J  who  died  on  the  7  th  oi  Fehritary  1828 — they 
were  the  Defendants  in  the  original  suit.  The  Eespon- 
dents  are  the  sons  of  Muttyclmnd  Doss^  the  original 
Plaintiff,  who  died  on  the  4th  of  February  1835. 

Ramchund  and  Muttychund  were  brothers,  the  suit, 
therefore,  as  relates  to  those  parties,  is  between  first 
cousins. 

The  family  was  originally  joint ;  but  it  is  admitted 
on  behalf  of  the  Eespondents,  that  they  became  se- 
parate in  1795,  as  to  all  property,  save  two  cootees,  sl 
principal  cootee  at  JV^aypore^  and  a  branch  coo  tee  at 
Cuttacic,  and  also  another  cootee  ?it>  Benares,  \Yhich  is 
not  the  subject  of  this  suit. 

VOL   III.  Y 
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1848.  1i aw chnid^  the  futlinr  of  tho  AppollantK,   managnd 

BakooJano-  ^iiG  Bank  at  Nagpore^  till  his  doath ;  and  tlio  object  of 
KEY  l)os8  ^Y^^  Respondents  is  to  obtain  from  tho  Appellants,  his 
BiNDABUN  sons,  an  account  of  all  Ravichurur s  dealings  with  that 
bank,  and  to  make  them  responsible.  The  Ke;ipon- 
dents  allege  that  (he  Appellants  are  the  heirs  and  re- 
presentatives of  Ramchimdj  and,  therefore,  liable  for  his 
acts  and  debts. 

The  Appellants  say  that  they  arc  not  the  represen- 
tatives, because  they  became  separate  from  their  father 
in  1823 — that  by  deed  of  gift  they  took  a  part  of  the 
property  as  separate — that  the  remainder  was  the  sepa- 
rate property  of  JRamchiwd,  who  by  "Will,  dated  10th 
January  1828,  bequeathed  it  to  Ilurrij  Doss^  the  son 
of  Janokey  Boss,  one  of  the  Appellants,  which  Hurry 
Doss  is  out  of  the  jurisdiction  of  the  Court,  and  no 
party  to  these  proceedings. 

In  reply  to  this  defence,  the  Respondents  say,  1st, — 
That  it  is  not  true  in  fact  that  the  separation  of  the 
family  took  place  in  1823. — 2nd,  That  there  being  no 
such  separation,  the  deed  is  void,  and  they  say  the 
whole  was  a  fraud. — 3rd,  That  no  Will,  under  such 
circumstances,  could  be  legally  made,  for  that  there 
could  be  no  legal  Will  without  a  previous  separation. — 
4th,  They  say  that  by  the  Hindoo  law,  the  sons  are  the 
heirs  and  representatives  of  the  deceased,  even  though 
he  had  made  and  could  make  a  disposition  of  his  estate 
to  other  persons ;  that,  therefore,  they  are  accountable, 
and  that  the  objection  to  the  want  of  parties  falls  to 
the  ground. 

This  cause  originally  came  before  Sir  JoJm  Franks^ 
and  on  the  15th  of  March  1834  he  made  a  Decree, 
which  in  April  was  slightly  altered  by  Sir  John  Ptter 
Grant,     By  that  Decree  the  co-partnership  in  the  joint 
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family  cootees,  at  Nagpore  and  Cuttack^  was  dissolved,        ^^*^-    . 
aud  an  account   ordered  to  be  taken  from  the  time  Baboo Jano- 
RamcJmnd  became  manager  till  his  death,  and  till  the    ^^\,  °^* 
dissolution.  '  Bindabun 

L)0S9.. 

After  this  Decree  had  been  pronounced  there  were 
other  proceedings  by  Bill  of  Eeview,  and  otherwise, 
which  it  is  not  necessary  particularly  to  take  notice  of. 

The  cause  was  afterwards  re-heard  by  the  full  Court, 
and  on  the  9tli  of  February^  1837,  the  Petition  for  re- 
hearing was  dismissed  without  costs,  and  the  Decree 
was  affirmed. 

We  have  been  enabled  to  obtain  an  extract  from  the 
minute  of  Sir  John  Peter  Grant^  who  sat  as  one  of  the  ^ 

Judges,  and  under  the  date  of  the  9th  of  February 
1837  we  find  the  following  note : — -^^  Do  not  enter 
into  any  other  question  of  Hindoo  Law,  but  that  Ram- 
chimd  could  not  deprive  Muttychimd  and  others,  of  their 
right  to  call  upon  the  sons,  the  legal  representatives 
of  Ramcliund^  for  an  account." 

This  appears  to  be  the  only  ground  on  which  the 
claim  was  rested,  and  the  question,  therefore,  is,  whe- 
ther the  proposition  of  law  involved  in  it,  be  true  and 
sufficient  to  sustain  it. 

Now,  as  there  was  no  decision  as  to  any  of  the  con- 
tested facts  in  the  cause,  it  may  be  expedient  to  try  the 
proposition  on  the  assumption  that  all  the  facts  were  in 
favour  of  the  Appellants ;  for  if .  any  of  the  facts  in 
controversy  being  found  in  favour  of  the  Appellants 
would  infringe  the  proposition  of  Law,  it  would  be  right 
to  have  in  some  way  previously  determined  upon  them. 
The  alleged  facts  are, — a  separation  between  Ramclmnd 
the  father,  and  his  two  sons  the  Appellants,  in  1823  ; 
a  gift  by  him  to  them  of  part  of  his  property ;  a  coder 
by  them  of  all  right  to  the  remainder ;  a  Will  by  Ram- 
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1843.        chiuiil^  ill   lavor  ol'  a  third  pui'ly,  of  all  the  romaindor, 
BAiioo.lAN'o-  consoqiuMitly   that    the  son   hud  uo   intorost   in   those 
KEY^  )osa     coo  tecs ^  they  l)eiiig  part  of  the  sole  property  oi"  Ram' 
BiNDAnuN    chinul ;  that  they  took  no  benefit  under  their  father's 
Will;  wore  not,  in  the  English  meaning,  his  represen- 
tatives, and  could  not  be  liable  for  his  debts. 

The  consequences  of  that  legal  proposition  are  cer- 
tainly very  strong ;  for  granting  the  legality  of  the  sepa- 
ration and  testacy,  persons  might  be  made  accounting 
parties  and  liable  for  the  Testators  debts  who  took 
nothing  under  his  Will,  and  this  without  making  the 
executor,  if  there  was  or  could  be  one,  ol*  the  residuary 
legatee,  a  party. 

There  is  another  observation  which  necessarily  oc- 
curs, if  the  Hindoo  Law  were  as  stated,  and  known  so 
to  be  :  it  is  difficult  to  understand  why  there  were  so 
many  allegations  in  the  Bill,  and  why  such  voluminous 
evidence  was  entered  into  on  both  sides,  and  that  if 
such  were  not  the  generally  known  and  acknowledged 
law  of  Lidia^  we  should  naturally  have  expected  a  more 
formal  judgment  on  so  very  important  a  point. 

It  is  also  fit  to  state,  that  in  the  course  of  these 
proceedings,  issues  were  asked  for  on  the  part  of  the 
Appellants  to  try  the  validity  of  the  Will  and  the  Deeds. 

Again,  it  must  be  remembered  that  the  Decree  can- 
not stand  unless  it  be  first  clearly  proved  that  the  Ap- 
pellants are,  if  anything  should  be  found  due  to  the 
Eespondents  arising  from  the  acts  and  dealings  of 
Ramchund^  liable  to  answer  that  demand ;  we  cannot 
make  a  Decree,  ordering  them  to  account,  without  first 
determining  that  they  are  liable  to  pay  if  anything  be 
found  due. 

A  Decree  for  an  account  is  not,  as  appears  to  have 
been  assumed,  a  mere  direction  to  inquire  and  report. 
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It  proceeds,  and  must  always  proceed,  upon  tlic  as-        ^s-^'*^- 

sumption  that  the  party  calling  for  it  is  entitled  to  the  Baboo  Jano- 
sum  found  due.     It  is  a  Decree  affirming  his  rights,     ^^^^y^  ^^^ 
only  leavini^  it  to  be  inquired  into,  how  much  is  due  to    Bindabun 

p  .  Doss. 

him  from  the  party  accounting. 

jSi  either  Ilurry  Doss,  the  residuary  legatee  in  the 
Will  of  Ramchund^  nor  the  executors,  if  there  be  any, 
are  parties  to  this  suit;  indeed,  Ilurry  Doss  is  ad- 
mitted to  be  out  of  the  jurisdiction  of  the  Court.  If 
the  Will  be  valid  (and  the  Court  in  acting  as  they 
have  acted  must  have  taken  it  for  granted  that  the 
Will  if  valid  would  make  no  alteration  in  their 
Decree) — if  the  Will  be  valid,  and  there  be  sums  due 
from  the  estate  of  Ramchund  to  the  Eespondents,  then 
of  course  those  demands  must  be  satisfied  out  of  the 
assets  of  Ramchund^  and  the  person  most  interested  to 
maintain  the  validity  of  the  Will  and  to  contest  the 
claims  of  the  Eespondents  is  Ilurry  Doss,  who  is  not 
a  party ;  and  it  appears  to  their  Lordships  that  in  the 
absence  of  Ilurry  Doss,  the  validity  of  this  Will  cannot 
be  tried. 

Neither  do  w^e  think  that  its  invalidity  can  be 
assumed  as  against  the  present  Appellants,  especially 
when  we  recollect  that  an  issue  to  try  its  validity  was 
asked  for ;  assuming  the  law  to  be  as  contended,  that 
the  Appellants  are  the  representatives  of  Ramchund, 
their  father.  Will  or  no  Will,  and  as  such  might  in 
some  events  be  called  on  to  account,  yet  as  the  Will 
may,  notwithstanding  the  Decree,  be  a  valid  Will,  and 
as  Hun^y  Doss  may  be  in  possession,  or  the  executor 
may  be  in  possession,  of  the  assets  of  the  Testator, 
certainly  they  must  be  considered  to  be  necessary  par- 
ties to  this  suit,  for  if  the  Will  be  valid  they  must  be 
primarily  accountable. 
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18M.  Yqy  tlioso  reasons  wc  arc  of  opinion  that  the  Court 

Bahoo.Iavd-    was  mistaken  in  acting  upon  tlie  presumption  that  the 

,,  '^'■^■^      or(l(»ring  [in  aecount  to  be   tak(^n  did  not  deeide  the 

in.vDAmiN     riolit.     W(\  tlierefore,  reverse  (lie  I)eci*ee;  but,  look- 

ing  at  all  the  ciroumstanees  of  tlie   (.-ase,  we  think   it 

shoukl  b(^  without  costs. 

It  is  almost  needless  to  remark  that  this  is  the  Judg- 
ment only  of  those  who  heard  the  cause,  and  not  of 
others  of  their  Lordships  who  are  now  present — it  is 
the  judgment  of  Mr.  liaron  Parke,  Lord  Broughamy 
and  myself. 


Shi  Suxkur  Bharti  Swami     -     -     A2ypellanfy 

AND 

SiDHA  LiNGAYAH  Charanti     -     -     Respondent* 

On  appeal  from  the  Sudder  Dewanny  Adcmlut  of 

Bombay, 

20th  June      J^  jjj]  question  in  this  case  respected  a  claim  set  up  by 

5th  July      the  Appellant,  as  stoamz,  or  chief  priest,  of  a  samsthana 

..^^Jj^       (college  or  residence),  of  the  Smartava  sect  of  Brahmins^ 

Claim  by  the  ^^  ^  special  ri2:ht  and  privilleare  called  ^^  adavi  palkV'' 

Siuami^oTchiQi  ^  "-^  /  ^  ^  ^  ^       ^    ^ 

priest  of  the      namely,  of  being  carried  on  ceremonial  occasions  in  a 

Smartava  sect 

of  Brahmins,         *  Present : — Members  of  the  Judicial  Committee^ — The  Lord  Pre- 

tL^exdusive"^   sident, Lord Broughani,LordCampbeU,theYice-ChanceUor Knight 

rio-ht  of  adavi  Bruce,  and  the  Eight  Hon.  Dr.  Lushington. 

j9a?/a,— being         Privy  iCQuneillors, — Assessors, — Sir  E.  H.East,  Bart.,Sir  A.  John- 

wTse'i^Tpa-    «*«^'  ^^*-'  ^^^  Si^  E-  ^y^''>  ^^^'^- 
lanquin,  on 

cermonial  occasions,  in  virtue  of  a  grant  from  the  ruling  power  to  a  pre- 
decessor in  office. 

Whether  an  action  is  maintainable  by  the  Law  of  Bombay,  in  the  Civil 
Courts,  by  the  grantee  of  such  a  dignity  against  a  party  who  assumesthe 
like  privilege.  Quaere  ^ 
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palanquin  borne  by  the  hamals  (porters)  crossways,  so        l^'^-'^- 
that  the  poles   traverse   the   line  of   march  ;    and  not  Ski  Sunkuu 
lengthways,  according  to  the  ordinary  mode  in  which       bwami 
palanquins  are  carried.  „     ^• 

.  .  .     .  .  .  SlDHA  LlN- 

According  to  an  opinion  AVhich  prevails  amongst  the  gayah  Cha- 
Brahmins  throughout  India^  a  great  religious  teacher, 
named  Sri  Sanhur  Acharjja^  who  is  represented  as  an 
incarnation  of  the  Deity,  flourished  about  1,000  years 
ago,  and  reformed  the  Hindoo  modes  of  worship,  which 
had  become  very  corrupt.  He  introduced  so  many 
changes,  that  he  is  looked  upon  as  the  founder  of  that, 
which  is  now  regarded  as  the  orthodox  faith  of  the 
Hindoos,  of  which  the  Brahminical  professors  are  called 
the  Smartava  sect,  or  that  which  professes  the  doc* 
trine  of  the  SmritiSj  or  inspired  code  of  laws.  In  order 
to  preserve  and  propagate  his  doctrine,  Simkur  Acharjja 
established  a  matli^  or  savasthan  (college),  at  Sringiri^  in 
Mysore^  of  which  he  was  the  Swami  or  high  priest.  From 
him  descended  a  long  line  of  Swamis^  who  presided  over 
the  math  at  Sringiri^  and  who  are  called  heirs,  or  more 
correctly  successors,  of  SunJciir  Acliarga.  In  process 
of  time  the  Srlngiri  savasthan  has  become  divided  into 
five  or  six  maths^  of  which  the  Swamis  claim  to  be 
regarded  as  successors  of  Sunkur  Acharya^  and  of  his 
most  eminent  successor  Sri  Vidyarana^  who  flourished 
about  seven  centuries  ago.  As  successors  of  these 
distinguished  persons,  the  Swamis  of  these  different 
maths  claim  and  recognize  in  each  other  an  equal  par- 
ticipation in  the  honours  and  privileges  accorded  to  the 
founder  by  the  princes  of  Indla^  who  in  all  times  ap- 
pear to  have  held  these  maths  in  high  honour,  and 
treated  their  Stvamis  with  the  utmost  reverence. 
Amongst  the  privileges  and  honoiu's  said  to  have  been 
thus  originally  conferred,  was  the  one  now  in  contest. 
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.i!!^^  Tlio  App(^lljint,  who  clairnod  to  bo  Iicir  or  Ruccossor 

Sri  Suxkdr  of  tlic  abovo-iuoiitioiicd  Swamis  of  Sringiri^  coutciulod 

8wamV       ^^i=^t  tho  privilogo  of  the  "  adavl pallcV^  apportairis  ex- 

c„  „1'*tt„     clusivoly  to  those  Swamis  who  arc  heirs  and  spiritual 

oAYAii  ('HA-  representatives  of  Sri  Sun/cur  Acharija  and  Sri  Vidua- 

rana  biuanu. 

A  few  years  ago,  tlie  Appellant,  the  present  Sunkur 
Bharti^  came  to  Dharwar^  in  the  Presidency  of  Bombay^ 
which  is  near  the  town  of  HooUi^  Avhere  a  large  part 
of  the  population  consists  of  LingayaU,  or  worshippers 
of  Siva,  Between  this  sect  and  the  orthodox  Smar- 
tava  Brahmins  there  has  existed  a  quarrel  for  many 
centuries.  The  Eespondent,  who  was  the  Charanti 
Ayah^  or  chief  priest  of  the  Linrjajjats^  at  Dharivar 
and  Iloohli^  (having  succeeded  to  that  dignity  about 
live  or  six  years  before  the  commencement  of  the  pre- 
sent suit,)  was  in  the  habit  of  coming  from  Dharwar 
to  visit  a  math  of  the  Lingayats^  at  Hoohli^  in  his  pa- 
linquin,  Avhich,  according  to  the  testimony  of  a  great 
number  of  witnesses,  had  always,  up  to  the  year  a.d. 
1835,  been  carried  by  the  hamals  (porters)  straight- 
forward in  the  ordinary  way.  In  that  year,  on  tlie 
occasion  of  the  religious  festival  of  Rath  Ootsava^  (a 
ceremony  in  which  an  idol  is  mounted  on  a  chariot, 
and  carried  throughout  the  public  streets  of  the  town 
in  procession,)  the  Eespondent  was  carried  in  his  pa- 
lanquin, borne  crossways  through  the  javulla  pet 
(cloth  market)  of  Dharwar ;  and  afterwards,  in  the 
month  of  July  in  the  same  year,  at  a  time  when  there 
was  no  religious  festival,  he  came  from  Dharwar^  at- 
tended by  an  immense  crowd  of  Ling  ay  at  followers, 
and  entered  the  town  of  New  Hoohli  in  the  palanquin 
carried  crossways.  This  assumption  of  the  peculiar 
privilege  of  the  Swami  of  Sringiri  was  felt  to  be  a  great 
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outrage  and  insult  by  the  Smartava  Brahmins,  who      ^J^^^ 
were  assembled  in  large  numbers  near  the  pagoda  of  Sri  Sunkur 
the  god  Callamha  and  the  Appellant's  math^  and  an       s^ami 
affray  took  place  between  the  parties,  which  led  to  the  ^^^^J^'  j  ^^^ 
apprehension   of   several   of   the   rioters,    who    were  gayahCha- 
brought  before  the  Session  Judge  of  Dharwar. 

In  consequence  of  these  proceedings,  and  in  order  to 
settle  the  question  of  privilege,  the  Appellant  instituted, 
on  the  17th  day  of  May  1836,  a  suit  in  the  Zilla  Court 
of  Dhanvar  against  the  Eespondent,  alleging  that  the 
privilege  of  being  carried  crossways  in  a  palanqujn 
belonged  exclusively  to  him,  and  that  it  had  not  been 
hitherto  enjoyed  by  any  one  except  the  Siuami  of  the 
savasthan  of  the  Smartava  sect  of  Brahmins,  and  laid  his 
damages  at  the  sum  of  15,000  rupees  for  the  injury 
sustained  by  him  by  reason  of  the  Eespondent' s  as- 
sumption of  the  right  in  question ;  the  Plaintiff  also 
prayed  for  an  order,  that  in  future  no  one  should  act 
in  opposition  to  the  established  rules,  and  carry  a 
palanquin  cross  or  sideways. 

The  Defendant  by  his  answer  took  issue  upon  the 
allegations  of  the  Appellant,  and  challenged  the  pro- 
duction of  any  simuds,  sammut-patra  (deeds  of  gift  or 
patents,  of  appointment),  whereby  he  could  substan- 
tiate his  exclusive  right.  In  the  reply,  the  Appel- 
lant re-asserted  his  exclusive  right  to  the  privilege  in 
dispute. 

The  Eespondent  having  rejoined,  and  the  suit  being 
at  issue,  a  great  many  Avitnesses  were  examined  on 
both  sides,  and  the  depositions  of  the  witnesses  taken 
the  preceding  year,  on  the  occasion  of  the  affray  at 
Iloohli  were  given  in  evidence  by  the  Appellant. 

The  Appellant  also  examined  seventeen  witnesses, 
whose  testimony  went  to  prove  that  he  had  been  car- 

YOL.    III.  z 
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is-13.        rit'd  In  liis  ]);ilaiiqiiin  cross  or  sidcwiiys ;  l)nt  no  c\i- 

JSri  Sunkur  donee  was  addiH.'od  by  liiiii  to  sLow  tluit  he  luid  any 

SwAMi       exclusive  right  to  be  so  canied  ;   and  no  sanud  or 

^'- ,        docnnientary    evidence    was  i)r(Klucod,   nor  was   any 
^^iDiiA  Lin-  /  .    .         ^  .111*         1 

oAYAiiCiiA-  evidence  given  oi  any  mjuiy  sustained  by  the  App(d- 

^^^^'      lant,  by  reason  of  the  Eespondcnt  ha\  ing  been  carried 

in  that  manner. 

It  was  established,  by  tlic  evidence  of  witnesses  ex- 
amined on  the  part  of  the  Kcspondent,  tliat  the  Ayah 
or  head  of  his  sect  had  exercised  the  right  in  question 
for  some  years  previous  to  the  institution  of  tlie  suit, 
and  that  the  Respondent  had  himself  also  exercised 
the  same  right. 

The  Appellant  presented  a  diirlzliast  and  framed  in- 
tcrrogatoiies  for  the  examination  of  certain  pei-feons  of 
rank;,  whose  evidence  could  only  be  procured  through 
the  medium  of  the  Political  Agent  at  Dharwar  (Mr. 
Dunlop).  The  substance  of  these  interrogatories  was 
to  require  the  witnesses  to  state  what  peculiar  privi- 
leges the  Appellant  possessed?  in  what  Avay  the  Ap- 
pellant used  his  palanquin  ?  and  whether  any  one  else 
was  carried  in  the  way  the  Appellant  was  ?  The  Ee- 
spondent  framed  interrogatories  for  the  cross-examina- 
tion of  the  same  witnesses,  seeking  to  elicit  what  proofs 
•  there  were  of  the  privilege  claimed  by  the  Appellant. 

Difficulties  were  raised  by  the  Political  Agent  in  pro- 
posing these  questions  to  the  persons  whose  evidence 
was  desired.  Amongst  other  objections,  the  Political 
Agent  considered  that  the  parties  would  not  conde- 
scend to  enter  into  or  explain  the  proofs  of  any  state- 
ments they  might  make.  Eventually  the  Court  came 
to  the  conclusion  that  the  evidence  of  the  persons  in 
question  could  not  be  procured ;  making  the  observa- 
tion, that  even  if  the  desired  questions  were  forwarded; 
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it  did  not  appear  to  the  Court  that  they  would  go  to  ^^^^• 

prove  the  Plaintift"s  case.  Sri  Sunkur 

On  the  24th  of  October  1836,  the  Zilla    Court    of  ^^f^^J^' 

Dhanoar  delivered  its  Decree,  which,  after  statin f]^  the  ^• 

,  «     .,  ..  -1-11  //    rr^T  /-M  .  SlDIIA     LlN- 

nature  oi  the  action,  proceeded  thus : — ^^  The  Court  is  gayahCha- 
of  opinion  that  to  grant  to  any  one  the  exclusive  privi-  ^^^^''^'^• 
lege  of  going  in  procession  in  a  palanquin  carried  cross- 
ways,  and  to  forbid  all  others  to  do  so,  would  be  justi- 
fied only  by  the  most  conclusive  evidence  of  the  for- 
mer's right.  He  should  have  produced  a  simud,  and 
have  proved  that  immemorial  usage  had  been  in  con- 
formity to  the  sicmid.  On  reviewing  What  has  been 
placed  on  the  record  in  this  suit,  the  Plaintiff  has  never 
asserted  that  there  is  any  sunud  extant,  or  that  there 
ever  has  been.  In  interrogatories  presented  to  the 
Court  by  the  parties,  for  transmission,  to  Chintamiui 
Roiv  Saheby  of  Sangh,  there  is  some  inquiry  as  to 
whether  there  are  any  ^  dakhala '  (proofs)  in  his  case, 
but  it  is  this  very  expression  which  has  elicited  the 
Political  Agent's  objections.  The  evidence  adduced 
by  the  Plaintiff,  as  to  his  enjoyment  of  the  privilege,  is 
deficient,  both  in  substance  and  quality,  and  by  no 
means  amounts  to  proof ;  and  the  Court  is  of  opinion 
the  testimony  produced  by  the  Defendant  is  as  strong 
in  his  favour  in  this  particular."  Hence  the  Court 
decreed  that  the  Plainti:ff  had  not  established  his  right, 
either  by  documents  or  by  prescription,  and  accord- 
ingly disallowed  his  claim,  and  dii'ccted  him  to  pay  all 
the  costs  of  the  action. 

On  the  21st  of  November^  the  Plaintiff  petitioned 
the  Zilla  Court  for  a  new  trial,  stating  that  on  diligent 
search  a  shasim,  or  grant,  inscribed  on  copper,  had  been 
discovered,  which  conferred  the  exclusive  right  to  the 
privilege  claimed.     The  Court  having  twice  demanded 
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^J^^^     tlie  production  of  tlio  shnsun^  on  tlio  29tli  of  Novcm- 

Sin  SrxKuu  her  ordered  as  follows  : — ^'  There  se(Mns  to  be  no  reason 

«WAMi       '*^^  ^^^  ^^^^  '"^  ^^<^'^^  trial,  therefore  the  prayer  of  this  peti- 

_,      ^-  tion  is  not  complied  with." 

SiDnA  Lin-        ^  ^  .     .  , 

GAYAii  CiiA-  'J'he  Plaintiff  afterwards  produced  to  the  Court  two 
KAMI.  sliasum  on  copper,  when  the  Court  made  the  follow- 
ing order : — ''  That  no  one  can  understand  the  shasuns 
in  (piestion,  and  it  is  also  not  known  what  language 
they  are  written  in,  and  witliout  an  authentic  transla- 
tion they  cannot  be  received." 

From  the  Decree  of  the  ZUla  Court  of  Dhanvar^  the 
Appellant  appealed  to  the  Sudder  Dciuanny  Adawlut 
of  Bomhay. 

The  Appellant  tendered  the  copper  shasuns  to  the 
Sicdder  Court  as  evidence  of  his  title,  but  being  in  the 
Nagri  character,  they  were  transmitted  by  the  Sadder 
Court  with  a  precept  to  the  ZUla  Court  of  Dharwar  for 
translation. 

The  alleged  effect  of  the  sunuds  was  that  of  a  grant 
to  Vidyarana  of  the  privilege  of  going  through  the 
country  in  a  palanquin  sitting  crossways.  And  before 
proceeding  further,  the  Court  called  upon  the  Appel- 
lant to  prove :  that  this  privilege  had  been  enjoyed 
since  the  date  of  the  sunud  by  Vldjjarand's  heirs.  It 
was  also  to  be  proved  that  he  was  Vidyarana^ s  heir. 

In  conformity  with  this,  the  Sudder  Court  referred 
the  proceedings  back  to  the  ZUla  Court,  to  receive 
further  evidence. 

The  Appellant  examined  witnesses,  and  produced 
some  documents  to  prove  his  descent  from  Vidyarana^ 
and  the  exclusive  exercise  by  him  of  the  privilege 
claimed.  The  Eespondent  also  examined  thirteen 
witnesses  in  opposition  to  the  claim  made. 

The  additional  evidence  having  been  remitted  to  the 
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Siiddcr^  tliat  Court  resumed  their  consideration  of  the        i^^^- 
appeal,  when  John  Pjjne^  Esq.,  the  Third  Acting  Puisne  Sm  Suxkur 
Judge,  recorded  a  minute  bearing  date  the  24th  of  Ja-       swA>ri 
niutru  1838,  whereby,  after  considering  the  case,   he  ''*  r    . 

stated  as  follows  : — '^  I  would  amend  the  Decree  of  the  gayah  Cha- 
Zilla  Court  by  awarding  nominal  damages  to  the  Ap-       ^^^^^^i- 
pellant,  and  prohibiting  the  Eespondent  from  having 
his  palanquin  carried  crossways ;  and  even  did  I  not 
do  so,  I  would  desire  to  refer  a  case  of  such  import- 
ance to  a  full  Court." 

In  the  month  of  February  1838,  the  suit  came  be- 
fore all  the  Judges,  and  J,  B.  Slmson^  Esq.,  the  Senior 
Puisne  Judge,  recorded  the  following  minute : —     '     , 

'^  To  support  such  an  action,  I  submit,  the  Plaintiff, 
the  present  Appellant,  should  have  most  satisfactorily 
established,  not  only  that  he  had  such  privilege  of 
riding  on  state  occasions,  but  that  he  had  the  exclusive 
privilege,  or  at  least  that  his  rights  were  injured  by  the 
Eespondent's  assumption  of  a  similar  dignity,  and  that 
the  Eespondent  had  not  authority  to  do  so. 

''In the  original  trial  before  the  Judge  at  Dharwar^ 
the  Appellant  failed  to  prove  any  part  of  his  case. 
On  learning  what  the  Judge  considered  indispensable, 
viz.  a  specific  sunudj  he  professed  to  have  such  a  grant ; 
and  after  much  delay,  and  long  subsequent  to  the  de- 
cree against  him,  certain  inscriptions  on  copper  were 
produced,  which  the  Judge  refused  as  unintelligible. 

"  I  submit  that  the  evidence  thus  tardily  and  suspi- 
ciously adduced  should  at  least  be  most  cautiously  ad- 
mitted, and  that  in  most  cases  these  circumstances 
would  go  far  to  prevent  its  admission  at  all. 

''  Thus  far  as  to  form,  which  is  palpably  against  the 
Appellant;  the  substance  of  the  suniuls  appears  to  me 
but  little  more  in  his  favour. 
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isijj.  ^^Two  iiiscri[)tioii8  on  copper  arc  bruu^lit  forward, 

Si:t  Sunkur  profc^ssin^  to  be  written  respectively  a.d.  1244   and 
^s'vVmi'       1^'^^j  tliat  is,  between  five  and  six  centuries  ago,  by  the 
v-  r(M inning  princes  of  ^  Madlina  Desk''  and  DaJcshati  Bana^ 

GAYAiiCiiA-  granting  a  certain  Oooroo  certain  privileges.  Iheir 
juMi.  purport  is  not  yet  b^gally  before  the  Court.  Two  Bhafa^ 
signatures  are  attached  to  the  alleged  translation,  but 
tlie  Bhals  tlieinselves  have  never  been  examined  as  to 
the  authenticity  of  the  translations ;  and  I  confess  I 
have  great  doubts.  Then,  again,  I  see  nothing  to 
satisfy  mo  that  the  copper  plates  themselves  are  ge- 
nuine ;  thus  I  should  reject  them  on  the  very  threshold. 

"  But,  supposing  them  to  be  duly  admitted,  we  must 
be  most  liberal  in  our  concessions  to  the  Appellant 
before  wc  award  that  a  grant  to  the  said  Gooroo  is  to 
be  continued  to  him,  because  he  is  considered  by  his 
disciples,  after  a  lapse  of  centuries,  the  spiritual  re- 
presentative of  the  said  Gooroo, 

''  Even  waiving  this  objection,  how  is  the  Appellant's 
claim  supported  by  these  copper  plates?  I  do  not 
understand  the  alleged  sunuds  to  grant  any  exclusive 
privilege  to  the  Gooroo  to  ride  sideways  in  a  palanquin 
on  occasions  of  ceremony,  and  still  less  can  it  be  ga- 
thered that  such  privilege  is  granted  as  an  hereditary 
appanage  to  the  Gooroo'' s  spiritual  representatives,  and 
it  must  be  borne  in  mind  that  the  Appellant's  right 
(except  exclusively)  is  not  called  in  question ;  he,  on 
the  contrary,  gainsays  the  Eespondent's  right." 

The  learned  Judge  then  stated  that  he  was  prepared 
to  reject  the  Appeal,  adding  his  reasons  ;  to  which  Mr. 
GrcenJiill^  another  Judge,  assented,  stating  the  grounds 
of  his  opinion,  both  of  which  will  bo  found  in  the 
judgment  of  their  Lordships,  {a). 

{a)  Post,  2H,  15. 
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On  the  23rd  of  Fehruary  1838,  tlic  three  Judges  of  "^^^^ 

the  Sudder  Dewanmj  Adatulut  concurred  in  affirming  Siu  Sunkur 

the  Judgment  of  the  Zilla  Court  of  Dharivar  with  costs.  js\vami 

From  this  Decree  the  AppeUant  brou^lit  the  present  ^      ^^-  ^ 

Aj^peal.  GAYAII  CllA- 


UANTl. 


Mr.  Charles  B idler ^  Mr.  Jackson^  and  Mr.  Forsyth^ 
for  the  Appellant. 

This  dispute  is  between  the  high  priests  of  two  nval 
sects.  The  Appellant,  as  the  priest  of  the  Smartava 
Brahmins,  the  Orthodox  Hindoos,  claims  the  exclusive 
right  and  enjoyment  of  the  privilege  of  adavi  iialki. 
This  privilege  and  honour  is  derived  by  the  Appellant 
as  the  heir  or  spiritual  successor  of  one  ^ri  Vldfjarana^ 
who  enjoyed  the  same  by  virtue  of  a  grant  from  the 
ancient  Rajas  of  Anagoondy.  From  the  especial  re- 
verence in  which  the  powers  of  India  have  held  this 
privilege  from  remote  times,  it  is  clear  that  it  cannot 
be  usurped  by  the  priests  of  other  sects,  who  can  show 
no  similar  grant^  without  derogation  of  the  rights  of 
the  Appellant.  It  may  appear,  to  our  European  no- 
tions, absurd  to  claim  such  a  privilege,  yet  allowance 
must  be  made  for  the  peculiar  customs  and  the  im- 
portance of  this  distinction  in  India.  This  high  honour 
conferred  upon,  and  exclusively  exercised  by,  the  Ap- 
pellant and  his  predecessors  beyond  the  reach  of  legal 
memory,  has  been  infringed  and  damaged  by  the 
usurpation  of  the  Eespondent,  who  can  show  no  such 
right  by  grant  or  custom. 

[Lord  Brougham:  Have  you  any  instance  of  an 
action  being  sustained  in  India  by  a  person  claiming 
the  whole  and  entire  enjoyment  of  any  right  or  privilege 
against  another,  not  for  interfering  with  or  disturbing  his 
right  or  franchise,  but  for  using  it  without  authority  ? 
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im:{.  This  is  not  mu  lu^iioii  ior  a  disturbanco  of  a  ilglit — it  is 

;si{i  Si'NKi'u  ior  exercising  tliat  wliicli  you  elaitii  (^xctlusively.] 

^lll^^l  '*'l^^  i^owkt//  Ke-ulatiou   ol'  1827,  eliap.  2,  sec.  21, 

'••  (1.  1,  enacts,  tliat   the   iurisdietion  of  the  Civil  Court 

uAYAiiCiiA-  sliall  extend  to  the  eo<i;nizance  oi  all  original  suits  and 


KANTI. 


eoin})laints,  and  for  the  recovery  of  damages  on  ac- 
count of  an  alleged  injury  to  the  caste  and  character  of 
the  riaintili*  arising  from  some  illegal  act  or  unjusti- 
fiable conduct  of  the  other  party.  And  in  Nhanee  v. 
Ilitrceram  Dhooluhh  (a)  an  action  was  brought  by  the 
Plaintiff  for  loss  of  character,  the  Defendant  having  A 
wilfully  and  maliciously  caused  the  loss  of  his  character 
by  omitting  to  invite  him  to  a  solemn  feast,  and  da- 
mages awarded.  But  it  is  said  by  the  Eespondent,  that 
even  assumiug  that  our  right  was  established,  still  no 
action  could  be  maintained  for  such  infringement.  If, 
however,  we  can  prove  our  right,  though  no  pecuniary 
damage,  we  are  entitled  to  maintain  an  action.  Ashhij 
V.  White  (b). 

The  cause  has  been  im2:)roperly  tried  in  India.  The 
C^ourts  refused  to  examine  witnesses  named  by  the  Ap- 
pellant, who,  from  their  station  and  qualifications,  could 
have  given  material  testimony  with  respect  to  the 
privileges  in  question  :  this  alone  entitles  us  to  have 
the  cause  remitted  to  India  for  a  fresh  trial,  Jeswimt 
Sing-jec  v.  Jet  Sing-jee  Uhhj  Sing  (c),  if  the  Decree  of 
the  Court  below  is  not  at  once  reversed,  as  we  submit 
it  ought  to  be. 

Mr.    Wigram,^    Q.C.,  Mr.  E.  J.  Ltoijd^  and  Mr. 
Edmund  F.  Moore^  for  the  Eespondent. 

The  Appellant  is  under  an  absolute  obligation  to 

(a)  1  BoiT.  Bom.  Sud.  Eeps.  84.  {I)  Lord  Eayrn.  938. 

(r)  2  Moore's  Ind.  App.  Cases,  424. 
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show  that  there  was  an  exclusive  possession  of  the       ^^^^• 
privilege,  and  that  such  possession  was  under  grants ;  Sri  Slnkur 

"RtT  a  TI.TT 

but  the  evidence  adduced  by  him  does  not  establish       swami 
any  title  to  the  exclusive  right  or  privilege  claimed,   g     ^Yiir- 
The  grants  produced  by  them  were  inadmissible.     No  gayahCha- 
evidence  was  given  where  the  skasuns  had  been  kept, 
or  from  whose  custody  they  came.     But  if  such  proof 
had  been  given,  this  was  not  a  proper  subject  of  an 
action,  and  the  infringement  complained  of  was  not  a 
legal  tort.     All  honours  or  dignities  must  be  con- 
sidered as  residing  in  the  sovereign,  who  had  the  right 
of  imparting  to  others  those  honours  he  originally  held 
himself.     He  alone  could  complain  of  the  usurpation, 
being  the  fountain  of  honour.     Neither  had  the  Zilla 
Court  jurisdiction  to  entertain  the  suit.     The  Bomlay 
Eegulation  of  1827,   chap.  2,  sec.  21,  cl.  1,  declares 
that  the  jurisdiction  of  the  Court  shall  extend  to  have 
cognizance  of  all  original  suits  respecting  the  right  to 
moveable   and  immoveable  property,  rents,    govern- 
ment revenues,    debts,    contracts,    marriage    succes- 
sion, damages  for  injuries,  and  generally  of  all  suits 
and  complaints  of  a  civil  nature.     It  is  clear  that  no 
jurisdiction  is  given  to  the  Civil  Courts  by  this  Ee- 
gulation to  entertain  a  case  like  the  present.     If,  ik- 
deed,   there  was   a  Court  of  Chivalry,  as  formerly 
existed  in  this  country,  a  party  might  maintain  an 
action.     The  onus  would  lie  on  the  Appellant  to  show 
that  there  was  a  particular  Hindoo  Law  which  not 
only  gave  a  right  of  action,  but  that  there  was  a  com- 
petent Court  to  entertain  it.     The  case  of  Nhanee  v. 
Hureeram  Dhooluhh  is  aga^'^ist  the  Appellant's  proposi- 
tion, for  there  the  Sudder  Court  expressly  declared 
that  they  would  not  entertain  any  such  action  in  future, 

unless  some  specific  injury  could  be  proved  by  the  5n- 
VOL.'  III.  A   1 


210  CASES    IN    TlIK    rUIVY    COUNCIL 

1H43.         dividual  complaining.     T^o  authority  is  given  to  the 

Sri  Sunkuu  Courts  in  Indict^  excepting  the  Supreme  Courts,  to  ex- 

SwAMi      ercisc  an  equitable  jurisdiction,  by  interfering  by  nega- 

^•_        tivo  decree  and  restraining  parties  by  injunction  from 

GAYAii  CiiA-  domg  acts.     If,  therefore,  the  riglit  was  estabhshed,  the 

RANH.       (jQm-ts  could  not  prevent  its  infringement. 

Upon  the  question  of  the  rejection  of  evidence,  we 
submit  that  the  Court  bclov/  was  the  only  comj)etent 
judge. 

1 2th  July  Loj,^  Campbell  : 

lo4o. 

•  This  is  an  appeal  against  certain  Judgments  of  the 
Zilla  Court  of  Dharwar  and  the  Sadder  Dewanny 
Adaiulut  of  Bomlaij.  The  Appellant,  as  Swami  or 
Chief  Priest  of  a  College  of  the  Smartava  sect  of 
Brahmins,  claims  by  grant  from  the  Supreme  power  of 
the  State  the  privilege  of  adaviimlJci — of  being  carried 
on  ceremonial  occasions  in  a  palanquin  borne  cross- 
ways,  so  that  the  poles  traverse  the  line  of  march. 
The  Eespondent  claims  a  like  privilege  as  Chief 
Priest  of  the  Lingayats^  worshippers  of  the  Goddess 
Siva, 

The  suit  arose  from  the  Eespondent,  in  the  month  of 
July  1835,  at  a  great  religious  festival  at  Hoohli^  within 
the  Presidency  of  Bombay ^  having  been  carried  through 
the  Bazaar  in  his  palanquin  crossways,  attended  by  a 
crowd  of  Ling  ay  at  followers,  in  sight  of  large  numbers 
of  Smartava  Brahmins,  who,  denying  the  right  of  the 
Eespondent  to  this  privilege,  considered  the  assump- 
tion of  it  an  insult  to  their  sect.  In  consequence,  on 
the  17th  of  May  1836,  the  Plaint  was  filed  by  the  Ap- 
pellant in  the  Zilla  Court,  asserting  his  own  right ; 
complaining  of  the  usurpation  of  the  Eespondent,  claim- 
ing damages,  and  praying  an  order  in  the  nature  of  an 
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injunction,  that  in  future  the  Ecspoudent  should  not  be      ^  ^^^^• 
carried  in  a  palanquin  crossways.  Sm  Sunkuk 

Their   Lordships   see   great  reason    to  lament  the       Swami 
manner  in  which  the  suit  has  been  conducted  and  dis-    t,     ^'t 

blDHA  LlN- 

posed  of  both  in  the  Zilla  Court  and  in  the  Sudder  gayah  Cha- 
Dewanny  Admvlut.  After  a  protracted  litigation  and  an 
enormous  expense,  they  are  not  now  enabled  to  decide 
the  rights  of  the  parties,  and  they  are  driven  to  remit 
the  cause  for  further  consideration  and  inquiry. 

The  Judges  below  had  a  plain  course  to  pursue — to 
consider  first,  whether,  assuming  the  facts  alleged  to  be 
true,  they  had  jurisdiction  to  entertain  the  suit ;  and  if 
they  had,  then  giving  the  parties  the  opportunity  to 
adduce  their  evidence,  to  see  whether  the  right  claimed 
by  the  Appellant  was  established,  and  that  claimed  by 
the  Eespondent  was  negatived.  But  no  distinct  opinion 
is  expressed  by  them  respecting  the  law  of  the  case, 
whether  the  action  is  maintainable  or  not,  and,  important 
evidence  being  excluded,  the  facts  are  left  in  a  state  of 
great  uncertainty ;  so  that  we  cannot  venture  with  any 
safety,  either  to  affirm  or  reverse  the  Judgment  by  which 
the  Appellant  is  said  to  have  been  nonsuited.  We  do  not 
expect  to  see  proceedings  in  the  native  Courts  in  India 
conducted  with  technical  form  and  precision,  but  the 
suitors  ought  to  have  the  benefit  of  the  exercise  of 
industry,  caution  and  intelligence  on  the  part  of  the 
Judges. 

In  this  ease  it  was  proposed  by  the  Appellant  to 
examine  certain  witnesses,  some  of  whom  had  enjoyed 
sovereign  authority  in  the  territory  over  which  the  dis- 
puted right  was  to  be  exercised.  There  appears  great 
reason  to  believe,  that  the  evidence  of  these  witnesses 
might  have  been  obtained  in  a  shape  in  which  it  would 
have  been  admissible ;  but  the  Judge  of  the  Zilla  Court 
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1S43.        without  sufFioiont  reason,  Avoiild  noitlicr  allow  tlio  iii- 
Sri  SuNkuii  tciTOgatorics  to  bo  traiismitttHl  for  tli(nr  cxainiiiatioii 
^w'a"^^^      wliicli  had  been  prepared  by  the  vakeel  of  tlie   App(;l- 
V.  lant,  nor  frame  interrogatories  in  due  form  liims(;lf; 

QAYAii  QiiL-  which  it  is  certified  to  us  that  it  was  the  duty  of  his 
»''^Ti.  office  to  have  done.  On  the  21st  of  Octoher  183G  he 
made  the  following  order: — '^  The,  Defendant's  ob- 
jections have  been  fully  weighed,  and  it  does  not  appear 
right  or  proper  to  forward  the  questions  aforesaid  to 
Maharajah  Appa  Saheh^  &c.  Even  if  they  were  sent,  it 
does  not  appear  to  the  Court  that  they  would  go  to 
prove  the  Plaintiff's  case."  The  meaning  of  the  last 
observation  the*^.^  Lordships  are  unable  to  understand, 
as  the  questions  go  d^'^'ectly  to  establish,  as  alleged  by 
the  Plaintiff,  the  grant  of  the  privilege  and  the  exercise 
of  it,  and  to  prove  that  no  such  right  had  been  exer- 
cised by  the  Defendant  or  his  predecessors. 

However,  on  the  24th  of  October  1836,  the  Judge 
pronounced  a  Decree  against  the  Appellant,  finding 
'Hhat  he  should  have  produced  a  sunud,  and  have 
proved  that  immemorial  usage  had  been  in  conformity 
to  the  simiid  ;  that  the  evidence  adduced  by  the  Plain- 
tiff as  to  his  enjoyment  of  the  privilege  was  deficient, 
both  m  substance  and  quality,  and  by  no  means 
amounted  to  proof,  that  the  evidence  produced  by  the 
Defendant  was  as  strong  in  his  favour  in  this  particular; 
that  the  Plaintiff's  claim  was  disallowed,  and  that  he 
should  pay  all  the  costs  of  the  action." 

On  the  21st  of  Novemler  1836,  a  petition  was  pre- 
sented to  the  Zilla  Court,  for  a  new  trial,  on  the  ground 
of  the  rejection  of  evidence,  and  the  discovery  of  two 
copper  shasims^  sunuds  or  grants,  one  made  by  the 
Raja  of  Anagoondy^  538  years  ago,  whereby  the  adavi 
palki  was  granted  to  the  high  priest,  under  whom  the 


I 


ON  AFPEAL  FROM  THE  EAST  INDIES.  21 


Q 


Plaintiff  claims.  But  the  Judge  determined  ''  that  there        1S43. 
seemed  to  be  no  reason  at  all  for  a  new  trial,  and  that  sri""suxkur 
the  prayer  of  the  Petition  should  not  be  complied  with."      Bharti 

The   Plaintiff   thereupon   appealed   to  the    Sudder  v. 

Deioanny  Adatvlut^  and  prayed  that   the  shasuns  might  gay  ah  Ciia- 
be  received  in  evidence.  ranti. 

These  shasuns  were  in  the  JSfimdi  Nagri  character, 
of  the  Sanscrit  language,  now  almost  unknown  in 
India,  The  Court,  without  any  proof  of  the  place 
where  they  had  been  kept  or  found,  received  them  in 
evidence,  and  ordered  them  to  be  translated  into  the 
Mahratta  language.  They  professed  to  contain  a  grant 
by  the  Raja  to  Vidijaraiia^  the  Priest,  whose  successor 
the  Plaintiff  claims  to  be,  of  (among  various  other  pri- 
vileges) the  adavi  palkij — being  carried  crossways  in  a 
palanquin. 

The  translation  being  received,  the  Court  resumed 
the  consideration  of  the  case,  and,  on  the  26th  of  Sep- 
tember 1837,  made  the  following  interlocutory  order : — - 
*'  The  sumidsweie  translated  as  ordered.  From  these 
it  would  appear  that  Vidyarana  has  had  the  privilege 
of  going  through  the  country  in  a  palanquin,  sitting 
crossways.  Appellant  is  called  upon  to  prove  that  this 
privilege  has  been  enjoyed  since  the  date  of  the  suniid 
by  Vidyarana'' s  heirs.  It  is  also  to  be  proved  that  he  is 
Vidyaranah  heir — Eespondent  is  to  be  allowed  to  pro- 
duce evidence  to  refute  it."  And  a  reference  was  made 
to  the  Zilla  Judge  of  Dhanvar^  to  take  depositions  on 
this  issue. 

A  great  number  of  witnesses  were  accordingly  exa- 
mined, and  certain  documents  were  produced  on  both 
fides. 

At  last,  on  the  24th  of  January  1838,  Mr.  Pyne^ 
one  of  the  Judges  of  the  Sudder  Dewanny  Adawlutj 
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ism.  fvnve  liis  wri(t(Mi  opinion  in  InNoui'  ol'  tlic^  Appellant. 
Sui  SiNKuu  At't(M-  i^oing  tlironi^li  the  (nidonfo,  he  llnis  concludes: 
SwAMi  — ''On  11  reviciw  ol'  this  case,  tmdifioniiry  cvid(3UC0 
^'-  would  lead  to  the  belie  I'  that  Sri  Siatknr  JJJiartl  is  a 

oAYAiiCiiA-  lineall}^  desceuded  Gooroo  from  Vidfjaiima^  on  whom 
*^^^^'  the  privilege  of  silting  in  a  palanquiu  cari'ied  crossways 
was  bestowed  by  Kiulnmher  Roiv^  -Rnjit  oi'  Sijadree 
Desk  in  SaJca  1217.  That  the  possession  of  a  suniidio 
this  eifect  by  the  Appellant,  is  confirmatory  of  such  being 
the  fact ;  that  the  documentary  evidence  produced 
by  the  Appellant,  shows  that,  for  nearly  three-quarters 
of  a  century,  the  Gooroos,  from  whom  he  inherits,  were 
styled  by  the  Pcishiua  as  Swanri  of  Srmgiri  math  ;  and 
that,  lastly,  the  local  European  authority  in  the  Mtjsore^ 
has  recorded  it  as  his  opinion,  that  the  Appellant  has 
the  exclusive  distinction  of  sitting  in  a  palanquin  car- 
ried crossways. 

''  On  the  foregoing  grounds,  and  as  the  Eespondent 
has  adduced  no  proof  whatever  in  favour  of  his  usur- 
pation of  this  honorary  distinction,  I  would  amend 
the  Decree  of  the  Zilla  Court  by  awarding  nominal 
damages  to  the  Appellant,  and  jDrohibiting  the  Ee- 
spondent from  having  his  palanquin  carried  crossways ; 
and  even  did  I  not  do  so,  I  would  desire  to  refer  a  case 
of  such  importance  to  a  full  court." 

But,  on  the  21st  of  Februarij^  Mr.  Simpson^  another 
Judge  of  the  Sadder  Dewanny  Adawlut  (who  had  been 
the  Judge  to  decide  the  case  in  the  Zilla  Court),  gave 
his  opinion  in  favour  of  the  Eespondent,  concluding 
in  these  words : — 

"From  the  foregoing  lam  prepared  to  reject  the 
Appeal — 

"1st.  Because  the  evidence  upon  w^hich  it  is  at- 
tem.pted  to  set  aside  the  Decree  of  the  lower  Court  has 
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been  broiiglit  forward  in  an  informal  and  susj)ioioiis  ^^■^•'^• 

manner,  so  as  to  reqnire  its  being  received  with  caution  Sri  Sunkur 

.p           .       1     i     n  Btiarti 

II  received  at  all.  Swami 


''  2nd.  The  copper  plates  j)roduced  by  the  Appellant 


Stdha  Lin- 


are  not  legal  evidence.  gayahCha- 


^'  3rd.  Whatever  may  be  the  immunities  bestowed 
on  the  original  grantees,  the  grants  do  not  appear  to 
mo  hereditary  or  exclusive. 

''  4th.  I  do  not  consider  the  Appellant  to  have  proved 
his  descent  from  the  grantee." 

Mr.  Greenhill  followed :  and,  after  commenting  on 
the  Appellant's  case,  as  originally  brought  forward,  he 
vsays  : — ^'  After  the  case  was  decided  in  the  Zilla  Court, 
where  he  did  not  even  seem  to  have  been  aware  of 
their  existence,  he  produced  two  copper  deeds,  written 
in  old  characters,  which  having  been  translated, 
offer  to  confer  on  the  person  named,  certain  honours, 
one  of  which  is,  that  he  may  ride  in  his  palanquin 
carried  crossways,  as  it  has  been  translated.  These 
deeds  have  every  appearance  of  being  genuine,  and, 
supposing  them  to  be  so,  and  that  the  Appellant  is  the 
representative  of  the  grantee  therein  named,  they  do 
not  appear  to  prohibit  other  persons  from  riding  in 
their  palanquins  in  the  same  manner.  The  same 
sumids  give  the  right  of  riding  his  horse  in  a  particular 
manner,  and  of  using  an  umbrella  ;  but  it  is  not  for  a 
moment  to  be  supposed  that  no  other  person  was  ever 
to  be  permitted  to  use  an  umbrella,  because  the  honour 
was  conferred  upon  the  individual  alluded  to. 

''  The  use  of  palanquins,  of  horses,  of  umbrellas,  &c., 
were,  in  former  times,  and  indeed  at  this  day  are, 
considered  as  marks  of  distinction  when  conferred  by 
the  Government ;  but  I  do  not  see  that  a  person  so 
honoured  has  any  right  of  action  against  another  who 
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^^'^''^'       assumos  u  similar  pai};oantiy,  unless  he  can  show  lliat 
Sui  SuNKUR  it  injures  him  unjustly.     The  Govermnent  behig  the 
^SwAMi      source  of  all  honours  of  this  kind,  may  permit  tlieir 
*•  nsc   by   wliomsoever   they    choose,   and,   although   it 

tJAYAii  CiiA-  could,  probably,  by  usage,  prohibit  the  assumption,  1 
KAKTi.  .^^^^  ^^^^  prepared  to  allow  that  any  private  individual 
can  interfere  Avith  what  is  the  natural  right  of  all,  so 
long  as  it  neither  inju^-es  nor  interrupts  that  person, 
and,  therefore,  I  am  of  opinion  that  the  Appellant 
should  be  nonsuited  with  costs." 
,  On  the  23rd  of  February  1838,  the  Sudder  Dewanmj 
Admvlitt  pronounced  final  judgment,  by  which  it  con- 
firmed the  Zilla  Judge's  Decree,  and  condemned  the 
Appellant  in  all  costs. 

This  Judgment  their  Lordships  cannot  confirm.  It 
does  not  regard  the  ground  of  appeal  arising  from  the 
rejection  of  evidence  in  the  Zilla  Court,  and  their 
Lordships  think  that  an  order  should  have  been  made, 
allowing  the  Appellant  to  have  the  benefit  of  the  exa- 
mination of  the  witnesses,  to  whom  the  suppressed  in- 
terrogatories were  addressed. 

Again,  after  the  Order  of  the  26th  of  September 
1837,  Mr.  Pyne  could  not  be  justified  in  treating  the 
sunuds  as  forged.  Before  that  Order  was  made,  there 
certainly  ought  to  have  been  an  inquiry  respecting  the 
custody  of  the  simiids^  but  the  Appellant  had  reason 
to  believe  that  their  genuineness  was  admitted  by  an 
intimation  from  the  Court  that  he  was  only  to  prove 
the  exercise  of  the  privilege  and  the  spiritual  pedi- 
gree. 

Mr.  Greenhill^  who  concurs  with  Mr.  Simpson^  in 
deciding  against  the  Appellant,  considers  the  sunuds 
genuine,  and  it  is  not  quite  easy  to  understand  whether 
he  proceeds  upon  the  construction  of  the  sumidsy  or  on 
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the  ground  that,   in  point  of  hiw,  at  all  events  the     ^J^;^ 
action  is  not  maintainaWo,  although  the  other  two  SeiSunkur 
Judges   seem  to   have    concurred    in    the    contrary       Swami 
^pillion.  g^^  J-  Li^.. 

It  was  strongly  impressed  upon  us  by  the  Eespon-  gayak  Cha- 
dent's  counsel,  that  we  should  take  upon  ourselves  to 
decide  that  the  action  is  not  maintainable,  and  on  this 
ground  to  affirm  the  Judgment,  whatever  miscarriage 
there  might  have  been  in  the  conduct  of  the  suit ;  but 
this  ground  of  defence  not  having  been  taken  before, 
and  never  having  been  solemnly  considered  by  the 
Judges  below,  and  no  authorities  from  the  Law  of  Bom- 
hay  being  cited  to  us,  we  cannot  venture  to  give  it 
effect.  In  England^  although  an  action  may  be  main- 
tained for  the  disturbance  of  an  office  or  franchise,  an 
action  could  not  be  maintained  by  the  grantee  of  a  dig- 
nity from  the  Crown  against  a  person  who,  without  a 
grant,  should  assume  the  like  dignity ;  but  it  does  not 
necessarily  follow  that  such  is  the  Law  in  Bombay, 

The  usurper  of  a  dignity  is  guilty  of  a  wrong  which 
is,  to  a  certain  degree,  prejudicial  to  every  one  who  has  a 
just  title  to  the  dignity  ;  and  the  manner  in  which  such 
a  wrong  is  to  be  redressed  must  depend  upon  the  mu- 
nicipal laws  of  each  particular  country.  There  may 
be  no  remedy,  except  by  application  to  the  executive 
Government,  to  punish  the  usurpation,  or  there  may 
be  a  remedy  to  every  one  whose  dignity  is  lowered  by 
the  usurpation  in  a  right  of  action  against  the  usurper. 
Even  in  this  country  it  would  appear  that,  in  ancient 
times,  when  armorial  bearings  were  assumed  without 
authority,  the  family  wdio  had  a  right  to  bear  them 
might  sue  in  the  Court  of  the  Earl  Marshal  and  might 
obtain  an  inhibition.  The  riglit  of  adavi  imlki  is  of 
quite  as  substantial  a  nature,  and  the  western  nations, 

YOL.   III.  ;b  1 
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1843.        ■v\-]io  attach  so  iiiuoh  impoi-tiinco  to  titles,  orders,  and  de- 

Brf  Sunkuu  coratious,  have  no  pretence  for  treat in*^  with  levity  the 

^^w^Imi      Jii'ii'l^s  of  distinction  confciTod  by  the  sovereign  aiitho- 

V.  i-ity  and  highly  valued  in  the  East,  such  as  the  right  to 

gayahOiia-  wear  a  particidar  button,   to  use  a  fan  made  from  u 

^^'^^^-      cow's  tail,  or  to  be  carried  crosswa3's  in  a  palaiiquin. 

For  these  reasons  their  Tjordships  cannot  advise  that 
the  Judgment  should  be  affirmed ;  but  they  are  by  no 
means  prepared  to  say  that  judgment  should  be  given    m 


for  the  Appellant  according  to  the  prayer  of  his  plaint. 
How  his  case  would  have  stood  had  tlie  Avitnesses  been 
examined  whom  he  propounded,  we  cannot  tell,  but  the 
evidence  actuallv  adduced  in  the  Zilla  Court  was  in- 
sufficient  to  establish  his  right,  or  to  negative  that  of 
the  Respondent.  In  the  Sudder  Dewanny  Adaiulut, 
the  sunuds  were  brought  forward  under  circumstances 
of  great  suspicion,  and  they  ought  not  to  have  been 
received  without  inquiry  into  the  custody  from  which 
they  came,  or  other  proof,  to  show  that  they  were 
genuine.  I^or  has  sufficient  attention  yet  been  given 
to  the  effect  of  them  or  to  the  consideration  whether 
the  Appellant  having  made  out  his  right,  and  nega- 
tived the  Eespondent's,  has  any  remedy  by  action,  or 
can  only  apply  for  redress  to  the  police,  or  to  the  exe- 
cutive Government  at  Bombay, 

Their  Lordships,  therefore,  however  much  they  may 
regret  that  litigation  should  be  prolonged  on  such  a 
subject,  feel  themselves  under  the  necessity  of  advising 
that  the  case  should  be  remitted  to  the  Sudder  De- 
wanny Adaivlut  for  a  new  trial,  each  party  paying  his 
own  costs  of  this  Appeal,  and  all  other  costs  to  be  in 
the  discretion  of  that  Court  at  the  conclusion  of  the 
suit.  Their  Lordships  beg  to  express  a  wish  that  the 
Judges  of  the  Court  will;  in  the  first  instance,  consider 
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"whether  the  aclion  is  maintainable,  the  allegation  of        ^^^s. 
the  Appellant  in  point  of  fact  being  proved  ;   and  if  Sri  Suxkuk 
they  are  of  opinion  in  the  afFirmative,  that  they  will       iilvAui 
carefully  inquire  into  the  custody  and  genuineness  of  ^- 

the  siinuds.  Should  these  documents  be  forged,  the  gayahCha- 
Appellant  must  fail ;  for,  whether  the  existence  of  a  ^^^'^^' 
sunud  might  be  presumed  from  the  immemorial  exer- 
cise of  the  privilege,  when  he  rests  his  case  upon  sunuds 
actually  produced,  by  them  he  must  stand  or  fall.  If 
the  Court  should  be  satisfied  that  the  sunuds 'aiG  genuine, 
and  that  the  privilege  is  conferred  by  them,  the  next 
inquiry  will  be,  whether  the  Appellant  is  to  be  consi- 
dered the  successor  of  the  grantee,  and  there  has  been 
enjoyment  under  them.  Lastly  will  come  the  right  of 
the  Eespondent.  If  that  be  negatived  prima  faciei  by 
proof  of  non-exercise  or  interruption,  the  onus  will  be 
cast  upon  him,  of  strictly  establishing  it.  Their  Lord- 
ships trust  that  the  Judges  wdll  use  the  necessary 
means  for  having  witnesses  of  high  rank,  who  would 
object  to  taking  an  oath,  examined  without  oath,  ac- 
cording to  the  Eegulations  now  in  force  upon  that  sub- 
ject, and  having  the  interrogatories  so  framed  as  to 
elicit  the  truth  from  them  without  offending  their  dig- 
nity. The  rights  of  the  parties  may  thus  be  at  last 
satisfactorily  settled,  and  the  character  of  our  Indian 
Government  for  the  enlightened  administration  of  jus- 
tice, effectually  upheld. 
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Is' 


^rr.KXT  TviUKLAXD,  Esq.,  CollcTlor    )     .       ^^     . 
oi  haint     -         -         -         -         -)'''■ 


AND 


MODEE  PeSTONJEE  KlIOOIlSED.TEE 


JlespondeiiL''^ 


On  Appeal  from  the  Sadder  Deivannu  Court  at  Bombay. 

X  HE  facts  of  tliis  case  arc  reported  in  a  former 
volume  (a),  so  far  as  tlicy  relate  to  the  proceedings  in 
the  suit  instituted  by  the  llespondent  against  the  then 
Collector  of  Kaira^  as  the  representative  of  the  Bombay 
of  costs  irom  Government,  for  the  recovery  of  the  enam  village  of 

an  Order  of  -r»7  ti  ,i  p     i      •         li        i-  l^ 

Uaiulej\  and  the  revenue  thereoi  diu-mg  the  time  the 
Government  was  in  possession  of  the  village.  By  an 
Order  in  Council,  made  in  the  Appeal,  bearing  date  tlie 
5th  day  of  July  1838,  it  was  ordered,  '^that  the  said 
Decree  of  the  Court  of  Sudder  Dewanny  Adawlut  of 


2ii(l  Dec. 
1843. 

Leave  to  ap- 
peal granted, 
on  payment 


the  Sudder 
Court  at  Bom- 
haif,  decreeing 
interest  upon 
the  amount 
awarded  by 
the  Judgment 
of  the  Court ; 

the  ■  Appellant  Bombay  oi  tlxQ  Zl^t  of  December  1832  should  be  af- 
to  apply  to  the  firmed,  with  costs,  whereof  the  Judges  of  the  Court  of 
StMnsix'^^'"*  ^^f'Clder  Dewanny  Adawlut  at  Bombay  were  to  take 
notice,  and  govern  themselves  accordingly." 


months,  as 
required  by 
the  Order  in 
Council  of  the 
10th  April 
1838. 

According  to 
the  practice  of 
the  Native 
Courts  in 
Bomh'iijy  a 


"^  Present :  Members  of  ih.Q  Judicial  Committee, — LordLangdale, 
Lord  Campbell,  the  Vice -Chancellor  Knight  Bruce,  and  the  Right 
Hon.  Dr.  Lushington. 

Privy  Councillors, — Assessors, — Sir  E.  II.  East,  Bart.,  and  Sir  E. 
Pyan,  Bart. 

{a)  2  Moore's  Ind.  App.  Cases,  37. 


sum  found  due  .     .  . 

for  mesne  profits,  is  a  judgment  debt,  and  carries  interest  by  its  own  force. 
On  Petition  in  the  Native  Court,  after  Decree  upon  appeal  in  England, 
interest  awarded  on  the  amount  of  mesne  profits  decreed, although  not 
prayed  for  in  the  Plaint,  or  given  by  the  Decrees  in  India,  or  the  Order 
ef  affirmance  in  Englond. 
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After  tlie  arrival  in  India  of  tliis  Order  in  Council,       1841-3. 

(lie  Eespouclent,  in  order  to  have  cxecntion  upon  the  Kirkland 

judgments  in  his  favour,   on  the   ITtli   of  December  ^[^^^^-^  p^g. 
1838  petitioned  and  moved  the  Sudder  Court  to  issue       t^^^^ke 

.  1         rr-n     n  •  •  IvlTOORSED- 

mstructions  to  the  Zdla  Court  to  give  execution  to  the  ^      jee. 
Eespondentj  as  follows  : — 

^' To  cause  the  eiiam  village  of  Raivlej  io  be  made 
over  to  me,  conformably  to  the  terms  of  the  original 
simud. 

^'  To  cause  the  amount  of  the  proceeds  of  the  said 
village  to  be  paid  to  me. 

^'  To  cause  the  amount  of  the  costs  incurred  by 
me  in  the  Zllla  Court,  the  Sudder  Adatvlut,  and  in 
Emjland^  to  be  disbursed  to  me,  agreeably  to  the 
Decrees. 

*'  To  cause  interest  to  be  paid  to  mc,  from  the  date 
of  the  Zilla  Court's  Decree,  to  that  of  payment,  at  the 
rate  obtaining  aniong  the  mercantile  community,  in 
conformity  to  the  practice  of  the  Court." 

On  this  Petition  the  Sadder  Admvltit  made  the  fol- 
lowing Orders  : — '^  It  is  intimated  that  instructions  will 
be  issued  to  the  Judge  of  the  Ahniedabad  Zilla  for 
the  execution  of  the  Decree,  dated  31st  of  December 
1832. 

^'  It  is  intimated  that  on  the  subject  of  interest,  an 
application  should  be  made,  in  the  first  instance,  to  the 
Zilla  Judge." 

In  the  month  of  April  1839,  the  village  was  restored 
to  the  Eespondent,  and  payment  of  the  60,000  rupees, 
the  sum  awarded  for  arrears,  and  of  the  costs,  was  made 
by  the  Collector  to  him. 

On  the  0th  of  October  1839,  the  Eespondent  peti- 
tioned the  Zilla  Court  to  be  allowed,  upon  the 
judgment,  interest  on  the  60,000  rupees,  to  be  cal- 
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1S41-3.'      ouliilod  from  llio  date  of  tho  original  Docr(»o  of  fho 
KiiiKi.AM)    /jUld  (^ourt,  to  the  ovd  of  April  1831),  tlio  day  Avhori 
M.)Drno  Pk^-  P^iyi'^^^^t  liad  been  made. 

•ionjkf/  Tho  Collector,  on  the  12tli  of  November  1839,  filod 

jjiK.  ins  answer  to  tJio  lu^spondent  s  1  etition,  d(Miying  Ins 
right  to  the  interest  claimed;  and,  on  the  18tli  of  th(^. 
same  month,  the  Zilla  Conrt  informed  the  Eespondent 
that  '^  orders  for  tlie  payment  of  interest  could  not  be 
given  on  this  Petition,  and  that,  it;  he  choose,  he  might 
bring  an  action  on  the  subject." 

On  the  18th  of  February  1810  the  Eespondent  peti- 
tioned the  Siidder  AdatvliU^  setting  forth,  in  his  Teti- 
tion,  the  practice  to  be,  for  tlie  Court,  in  giving  execu- 
tion of  Decrees  affirmed  on  appeal,  to  award  interest 
from  the  date  of  the  original  Decree ;  and  also  setting 
forth  that  the  sum  found  by  the  Decree  to  be  due  to 
the  Eespondent  was  in  the  nature  of  a  debt  bear- 
ing interest,  and  praying,  therefore,  that  the  Court 
would  be  pleased  to  cancel  the  order  of  the  Zilla 
Judge,  and  issue  orders  to  him  to  cause  the  Collector 
to  pay  to  the  Eespondent  interest  at  the  Government 
rate  from  the  date  of  the  original  Decree. 

On  the  5th  3Iarch  1840  the  Sudder  Adawlitt  made 
the  following  Order  :  — 

'^  It  is  intimated  that  the  Zilla  Judge's  Order  has 
been  cancelled,  and  that  the  payment  of  interest  at  the 
rate  of  6  per  cent,  per  annum  on  the  amount  awarded 
by  the  Queen  in  Council's  Judgment,  from  the  ori- 
ginal Decree  to  that  of  the  execution  of  the  Privy 
CounciPs  Decree,  will  be  enforced  from  the  opposite 
party." 

The  Appellant,  on  the  16th  day  of  November  1840, 
presented  a  Petition  to  the  Sadder  Adaivliit^  praying 
that  previously  to  the  payment  by  him  to  the  Eespon- 
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dent  of  tlio  Es.  31,038.  rrd.  7p.,  the  aBiount  of  interest       ^^^ 

awarded,  the  Respondent  miglit  give  security  for  tlie  Kiuklaxd 

repayment  of  the  amount  in  the  event  of  the  said  Order  jj;^^^^^  p^g. 
for  the  payment  of  interest  beiuGr  reversed  upon  appeal.       toxjee 

...  T     1    .       r>       •  IvilOORSED- 

The  Sudder  Court  granted  the  prayer  ot  this  reti-         jee. 
tion,  by  an  Order,  bearing  date  the  IGth  of  Novemher 
1840,  and  security  was  accordingly  given  by  the  Ee- 
spondent.     The  Appellant  thereupon  paid  to  the  Ec- 
spondent  the  sum  of  Es,  31,638.  5a.  7p. 

The  Appellant,  on  the  9th  of  January  18-11,  filed,  in 
the  Sudder  Adawhit,  his  Petition  of  Appeal  to  Her  Ma- 
jesty in  Council,  which  was  received  without  any  ob- 
jection on  the  part  of  the  Court ;  but  afterwards,  on 
the  28tli  of  June  1841,  that  Court  made  an  Order  to 
the  effect,  that  in  consequence  of  the  Petition  of  Appeal 
not  having  been  presented  Avithin  six  months  from  the 
date  of  the  decretal  Order,  from  which  it  was  an  Appeal, 
(the  said  Order  being  dated  the  3rd  of  March  1840, 
and  the  motion  for  the  admission  of  the  Petition  of 
Appeal  bearing  date  the  16th  of  Novemher  follow- 
ing,) it  was  not  competent  to  bring  forward  the  Peti- 
tion of  Appeal  [a) ;  and  the  previous  Order  of  the  Sudder 
Court  calling  on  the  Eespondent  to  give  security  was 
cancelled,  and  process  ordered  to  be  issued  to  the 
Zilla  Court  for  executing  the  Order  of  Her  Majesty 
in  Council.  The  security-bond  which  had  been  given 
by  the  Eespondent,  was  accordingly  declared  null  and 
void. 

In  consequence  of  this  proceeding,  the  Appellant  pre- 
sented his  Petition  to  Her  Majesty  in  Council,  thereby 
stating,  amongst  other  things,  that  he  did  not  desire 
to  contest  the  payment  of  any   part  of  the  interest 

{a)  See  Order  in  Council  of  the  10th  Apnl  1838.  1  Moore's  Ind, 
App.  Case3;  ix. 


1841, 
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isn-'i.       ulil(!]i  jicciucd  fiom  111''  <l:i1(^  of  llu'  fiiml  (lecroo  (jF  IFor 

Kii;ivi,AM)    j\laj(;st,y  in  ('(Miiicil,  hut  lie  clisputod  the  coinpcitoncy  of 

nr  ,  J!*,  !>,...    tlio  Court   l)i'lo\v  to   oixMi  (lucstlons  (!oriclud(!(l  Lv  tlio 

roN.iKi:       jiiijil  JJecrec,  and  [)niyiug  for  kiiivc  to  appeul  from  tlie 

jEE.        Orders  of  the   5tli  of    March  and  tlie   14tli   of  ^cp- 

Umhcr  1840. 

13th  Doc.         The  retition  came  on  for  hearing  on  tlie  loth  of 
December  1841. 

jNIr.   Serjeant  Spauklc^   and   Mr.   E.  J.   Lloijd^  in 
support  of  the  Petition,  and 

The  Solicitor-General  (Sir   \Ym.  Follett\  and  I\rr. 
A.  Lciuis^  contra. 

Their  Lordships  granted  the  application,  upon  terms 
of  paying  the  costs  and  undertaking  to  pay  interest 
from  tlic  date  of  the  final  Decree  in  England. 

JSy  an  Order  in  Council,  bearing  date  the  15th  of 
Januarij  1842,  it  was  ordered  that  leave  be  granted  to 
the  Appellant  to  enter  and  prosecute  his  appeal  from 
the  said  orders,  the  Appellant  confining  his  appeal  for 
the  amount  of  interest  between  the  8th  of  Majj  1829 
(being  the  date  of  the  Decree  of  the  ZUla  Court),  and 
the  3rd  of  July  1838  (being  the  date  of  the  Heport  of 
the  Judicial  Committee  to  Her  Majesty),  upon  giving 
security  for  such  interest. 

The  Appeal  now  came  on  for  hearing. 

Mr.  Wigram^   Q.C.,  Mr.   E.  J.  LloijJ^   and  Mr. 
Forsyth^  for  the  Appellants. 

The  Decrees  of  the  Zllla  Court  of  the  8th  August 
1829,   and  the  Sudder  Court  on  appeal,   were   final 

"^^  Present :  The  Lord  President  (Lord  Wliarncliffe),  Lord 
Broiigliam.,  Mv.  Baron  Parke,  and  the  Bight  Hon.  Dr.  Lu>?liins:ton. 


*v 
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Decrees,  conclusive  and  binding  between  the  parties.  1841-3. 
Neither  of  them  gave  or  allowed  any  interest,  or  can  Kirkland 
be  construed  to  carry  interest  of  its  own  force,  nor  Modee  Pes- 
did  the  Order  in  Council,  founded  upon  the  Decree  of  tonjee 
afhrmance  in  Fm-jland^  award  or  direct  any  interest  jee, 
upon  the  amount  recovered  by  the  Eespondent,  and 
any  possible  claim  in  respect  to  such  interest  was 
concluded  by  such  Order.  If  the  Courts  had  intended 
to  give  interest,  which  they  had  the  power  to  do  by 
the  Boiiibay  Eeguiations  (a),  it  would  have  been  men- 
tioned in  the  Decree  :  thus,  in  the  case  of  Edul-jee 
Fram-jee  v.  Ahd-oolla  Hajee  Cheralc  (b\  provision  was 
made  in  the  Decree  for  interest  due  on  the  principal 
sum  adjudged.  'No  law  or  practice  exists  in  Bombay 
making  a  final  Decree,  silent  as  to  interest,  carry  interest 
by  its  own  force.  The  same  rule  prevails  in  Courts  of 
Equity  in  England.  In  Creuze  v.  Hunter  {c\  an  ap- 
plication by  Petition  for  interest,  not  reserved  by  the 
Decree,  was  refused  by  Lord  Lougliborough.  Before  the 
passing  of  the  3rd  &  4th  Will.  lY.,  c.  42,  by  which  Act 
interest  is  given  in  cases  of  Writs  of  Error  upon  the 
amount  of  the  judgm.ent,  if  affirmed,  it  was  discre- 
tionary to  give  costs.  It  is  doubtful  whether  the  act  of 
the  Court  in  India  in  ordering  interest  to  be  paid,  was 
a  ministerial  or  judicial  act — whether  it  was  open  to 
them  to  give  or  refuse  interest.  It  cannot  be  said  that 
the  demand  in  this  case  was  such  as  in  its  nature  car- 
ried interest.  The  original  plaint  does  not  even  ask 
for  interest,  upon  the  demand  for  the  rents  and  profits 
of  the  villages  it  sought  to  recover,  therefore  it  can- 

{a)  Eeg.  IV.  of  1827,  cliap.  14,  sec.  60,  cl.  4  ;  and  chap.  19,  cl.  1^ 
of  the  same  Beg. 

(5)  1  Moore's  Ind.  App.  Cases,  466. 
\c)  2  Yes.  Jan.  157. 

YOL.   III.  C  1 


OOi> 
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1841-3.      not  1)0  treated  as  a  domaiul  oiiiTyiiig  interest.     The 

K1KKL.A.M)    Decrees  are  silent  on  this  point.     In  the  aksence  of 

MoDEE  Pes-  ^'^^  autliority,  as  to  the  Law  of  Bombay^  it  must  be 

TONJEE      assumed  that  the  Court  acted  without  power.     If  tlie 

jEE.        claim  to  interest  could  be  substantiated,  it  could  only 

have  been  made  in  an  original  suit  instituted  for  that 

purpose.     The  Sudder  Court   was ,  incompetent  npon 

these  summary  proceedings  to  direct  the  payment  of 

interest. 

The  Solicitor-General  (Sir  Wm.  Follett\  and  Mr. 
A.  Letuls^  for  the  Kespondent. 

The  amount  recovered  by  the  Eespondent  in  the 
original  suit  was  a  judgment  debt,  bearing  interest. 
The  Court  acted  properly  in  awarding  execution  of 
the  debt,  according  to  the  usual  course  and  practice 
of  the  Indian  Courts.  The  argument,  that  the  Decrees 
are  silent  as  to  interest,  is  of  no  force,  for  it  is  appa- 
rent from  the  precedents  which  have  been  referred  to  in 
the  Court  below,  that  the  Indian  Courts  are  in  the  habit 
of  giving  interest.  In  Sorab-jee  Vacher  v.  Koomvur 
Manik-jee  (^),  as  in  the  present  case,  no  mention  was 
made  of  interest,  yet  the  Judges  of  the  Sudder  Court, 
on  the  proceedings  from  England  again  coming  before 
them,  ordered  interest  to  be  paid.  Interest  would  be 
given  upon  a  similar  case  in  this  country.  The  Statute, 
3rd  &  4th  Will.  IV.,  c.  42,  sec.  30,  provides  that  interest 
should  be  allowed  for  such  time  as  execution  has  been 
delayed  by  the  Writ  of  Error.  The  case  cited  as  to 
the  practice  of  the  Court  of*  Chancery  in  England  can 
have  no  bearing.  This  appeal  resolves  itself  into  a 
mere  question  of  procedure  and  practice,  and  in  the 

{a)  Moore's  Ind.  App.  Oases*  61. 
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circumstances,  as  it  lias  only  Avorked  substantial  jus-       1841-s. 
tice,  tlio  Court  will  not  interfere  "svith  the  orders  com-    lvlEIvL.^Js-l> 
plained  of.  Modee  Pks- 

TOXJEE 

The  Yice-Chancellor  Knight  Bruce  :  Khooksed- 


JEE. 


The. question  in  this  case  is,  whether  a  person  from 
w^hom  a  lixed  ascertained  sum  of  money  adjudged  to  be 
due,  has  been,  without  any  just  ground,  withheld,  shall 
be  allowed  interest  against  his  debtor  for  the  time  sub- 
sequent to  the  adjudication.  Abstract  justice  certainly 
is  in  favour  of  the  claim,  and,  independently  of  what 
the  Legislature  has  done,  the  tendency  (if  such  an  ex- 
pression may  be  used)  of  Courts  of  justice  in  this 
country,  in  modern  times,  has  been  rather  for,  than 
against,  a  demand  of  this  description.  If,  howeverj 
there  be  any  rule  of  law  or  practice  against  the  Ee- 
spondent  upon  the  pointy  the  Appellant  is  entitled  to 
the  benefit  of  it. 

Upon  the  general  question  whether  a  judgment  of 
the  description  before  us  does,  in  its  nature,  carry  in- 
terest, it  is  not  'necessary  for  their  Lordships  to  give 
any  opinion.  It  appears  to  them,  that  if  a  practice  or 
rule  of  procedure  exists  in  the  Sudder  Court,  granting 
discretionarj^  interest  upon  judgments  of  this  sort 
affirmed  by  Her  Majesty  in  Council,  such  a  practice 
or  rule  of  procedure  is  neither  unreasonable  nor  un- 
lawful. 

One  instance,  at  least,  was  mentioned  in  the  Court 
below,  and  has  been  cited  to  their  Lordships,  in  which 
a  course  as  to  interest  was  taken  analogous  to  that 
which  has  been  taken  here,  and  furnishing  a  precedent 
for  what  the  Sudder  Court  did  in  this  case. 

The  whole  aspect  of  the  papers  on  both  sides,  show- 
ing what  passed  in  the  Court  below,  appears  to  their 
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1841-3,       Lordsliips  muc'li  moro  consistent  Avitli  llic  existence  of 
KiRKiAXD    Bucli  11  practice  or  rule  of  procedure,  uccordiiig  to  tho 
MoDEE  Pks-  I^cs})0iidout's  contention,  thiin  with  the  contrary  su2)po- 
TONJEE      sition.    And  it  appears  to  I  hem,  on  tlio  whole,  the  correct 
jEE.        conclusion  to  accede  to  the  ltesp,.naenL's  view  of  tins 
part  of  the  case.     Viewing  this  'as  a  matter  of  discretion 
in  tlio  Sudder  Court,  their  Lordships,  cannot  say  tliat 
the  discretion  was  otherwise  tlian  properly  exercised. 
They  arc  of  opinion  that  the  Court  did  what  was  just 
and   reasonable  under  tho  circumstances.     That   the 
Order  of  Her  Majesty  in  Council  on  the  original  ap- 
peal did  not  touch  the  question  of  interest,  does  not 
appear   to   their   Lordships  material.      They   consider 
that  it  left  the  Court  of  Sudder  Dcivanny  at  liberty  to 
act  upon  its  own  rule  of  practice  and  procedure  in 
this  respect. 

It  has  been  suggested,  that  a  distinction  may  be  made 
as  to  interest  anterior  to  the  time  when  the  arrears 
were  reduced,  from  those  of  eleven  years,  to  those  of 
six.  Their  Lordships,  however,  cannot  accede  to  that 
argument.  The  amount  unquestionably  due  might 
have  been  tendered,  and  might  not  have  been  made 
the  subject  of  appeal. 

Leaving  untouched,  therefore,  the  question  whether 
the  present  v^^as  a  case  in  which  an  appeal  could  be 
regularly  brought  before  Her  Majesty  in  Council,  their 
Lordships  are  of  opinion  that,  upon  the  merits,  for  the 
reasons  which  have  been  stated,  this  Appeal  must  be 
dismissed,  with  costs. 
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Bhurm  Das  Pandey  and  ctlicrs  -     -     -     Appellants^ 

AND 

MussuTviAT  Shama  Soondiu  Dibiaii      -     Respondent,'^ 
On  appeal  from  the  Sudder  Court  at  Bengal, 

X_  HIS  was  an  Appeal  from  tlie  Decree  of  the  Sudder  ^^j^  ^  g^^  -p 
Deiuanmj  Adaivlut  of  Bengal^  which  affirmed,  on  ap-         i^'^^'^- 
peal,  a  previous  decision  of  the  Provincial  Court  of     The  pre- 
Moorshedahad^  by  which  the  Eespondent,  as  the  widow  laTis^Xxt  tho 
and  representative  of  qvlq  Iluradhun  Pandcy,  deceased,  ^'^^^^  of  the 

1  Til  ^-ii     1  j^         n  1  -1  .    T    property  of  au 

was  decreed  to  be  entitled  to  a  nve  ana  share,  or  a  third  undivided 
part,  of  certain  mouzas  and  personal  estate,  then  in  niUviTin  co- 
the  possession  of  Dliurni  Das  Pandeij.  and  his  sons,  the  parcenary. 

The  onus 

original  Defendants.  lies  on  a 

The  ground  of  the  Eespondent's  claim  was,  that  the  suoh  faLify 

property  in  question  was  a  joint  family  property,  and  f^pi^ovethat 

that  her  deceased  husband,  the  nephew  of  the  Defen-  rateiy  ac- 
quired. 

^Present : — Members  of  the  Judicial  Committee — Lord  Campbell,  ^,j|i  ^^^  ent^er- 

Mr.  Justice  Erskine,  the  Right  Hon.  Sir  Herbert  Jeniier  Fust,  and  tain  a  tcchni- 

the  Right  Hon.  Dr.  Lushington.  cal  objection 

Privy  Councillors, — Assessors, — SirE.H.  East,  Bart.,  and  Sir  E.  taken  in  the 

Kyan,  Knt.  ,  Court  below, 

where  it 
might  have  been  amended. 

A  childless  Hindoo,  by  Deed, directed  his  wife  to  adopt  a  child.  After 
his  death  his  widow  brought  a  suit  fc-r  a  partition,  and  to  be  put  in  posses- 
sion of  her  husband's  share,  in  the  jo-'nt  undivided  estate.  Pending-  the 
suit,  she  adopted  a  son.  By  the  Hindoo  law,  the  act  of  adoption  divested 
the  property  from  the  widow  and  vested  it  in  the  adopted  son,  subject 
to  the  maintenance  of  the  widow.  Notwithstanding  the  adoption,  the 
suit  was  prosecuted  in  the  widow's  name,  and  a  Decree  made,  directing 
her  to  be  put  in  possession. 

Held,  in  such  circumstances,  that  she  prosecuted  the  suit  as  the  guar- 
dian of  the  a.doptod  son,  and  was  put  into  possession  as  his  trustee,  and 
accountable  to  ium  lor  the  prolits  of  tii3  property  so  decreed  to  her. 
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I'^i'^.       (Lint,  Dhann  Das  Pandey^  was  in  liis  lifolinio  onlitlotl 
DnruM  l)\s  as  ono,  ol'  tlio  co-sharors,  and  members  oi"  an  undivided 

pAN-nKY  Hindoo  family,  to  participate  therein. 
MrssKMAT  Fran  Chund  PandMi^  the  common  ancestor,  had  four 
mil  DiuiAii.  ^ons,  viz.,  Dhurm  Das  Pandejj^  Suroop  Chund  Pandetj^ 
(the  father  of  tJie  lle;.>pondent's  deceased  husband,) 
Anroop  Chund  Fandey^  and  Nihal  Chund  Fandey.  It 
was  not  distinctly  ascertained  by  wliich  of  the  members 
of  the  family,  the  several  particulars  constituting  the  pro- 
perty in  dispute  were  acquired.  13 ut  the  four  brothers 
lived  and  ate  together,  no  separation  in  commensality 
or  property  having  ever  taken  place  between  them, 
and  Sicroojy  Chund  Fandey  continued  in  joint  seisin 
and  possession  till  the  period  of  his  death  in  1217, 
(1810-11,  A.D.)  when  he  was  succeeded  by  his  son 
and  heir,  Iluradhun  Fandey.  Anroop  Chund  Fan- 
dey^ however,  the  third  son  of  Fran  Chund  Fandey^  died 
first,  and  without  issue ;  but  his  wife  Mussumat  Suba- 
nah  Musey,  having  seceded  from  her  religion,  renounced 
the  world,  retired  into  seclusion,  and  relinquished  all 
claims  to  the  family  property.  By  this  means  the 
family  property  became  divisible  into  thirds. 

Huradhun  Fandey^  the  son  of  Suroop  Chund  Fail- 
dey,  and  husband  of  the  present  Eespondent,  lived  in 
coparcenary  and  commensality  with  his  uncle  Dhurm 
Das  Fandey  and  his  sons,  and  while  thus  living  in 
family  partnership,  married  Shama  Soondri  Dihiah^  the 
Eespondent.  Soon  after  his  marriage,  and  in  the  month 
Katik  1224,  [October  and  November  1817,  a.d.)  he 
died,  having  previously  duly  executed  an  ijaziit-nama 
in  writing  to  his  wife  Shama  Soondri  Dibiah^  in  which 
he  commanded  her  to  adopt  a  sou,  and  gave  his  share 
of  the  joint  family  property  to  her,  and  to  the  son 
which  he  thus  authorized  her  to  adopt.     The  determi- 
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nation  on  the  part  of  the  Eesponclcut,  in  consequence        i^^3. 
of  family  disputes,  not  to  adopt  one  of  the  descend-  Dtiurm  Das 
ants  of  Dhurm  Das  Pundejj^  led  to  an  open  rupture  on      I'-^'^^ky 
the  pj?rt  of  himself  and  his  sons  with  the  Kespondent,     Mitssumat 
and  they  dispossessed  her  of  her  sliare  of  the  joint  cRiDiiiiAH. 
family   pi^operty.     In   order   to    obtain   a   restoration 
of  the  possession  of  her  share,   the  Eespondent,   on 
the  8th  Septeynher  1827,  filed  her  plaint  in  the  Pro- 
yincial  Court  of  Moorshedahad  against   DJmrm   Das 
Pandey^  and  his  sons  Budun   Chund  Fandejj^    Gooroo 
Claim  Pandejjj   and  Sadhoo    Churn  Pandey^   claiming 
to  be  entitled  to  a  moiety  of  the  family  property,  on  the 
representation  that  the  fourth  brother,  NiJuil   Chund 
Pandey^  was  dead,  without  issue,  and  seeking  to  reco- 
ver from  the  Defendants,  rupees  2,18,9G9,    4  anas^ 
17  gundas^   3  coivries^  as  the  yaluo  of  her  moiety,   or 
half  share  of  the  zemindar y  and  other  real  and  personal 
property   situate   in  the  zillas  of  Moorshedabad   and 
Bheerhoom^  the  joint  undivided  property  of  the  Plaintiff 
and  the  Defendants. 

Dhurm  Das  Pandey^  filed  his  answer  to  the  plaint, 
in  Avhich  he  admitted  that  the  Plaintiff's  husband  was 
a  member  of  the  family,  but  denied  that  the  property 
claimed  by  the  Plaintiff  was  the  joint  acquired  pro- 
perty of  the  Plaintiff's  father-in-law,  Surooj)  Chund ^ 
while  in  commensality,  but  insisted  that  he  and  his  de- 
ceased son  Ram  Kaunt^  and  Budun  Chund^  had  pur- 
chased it  with  their  o^Yn  money,  and  that  neither  the 
Plaintiff  nor  her  late  husband  or  her  father-in-law  had 
any  interest  whatever  in  it ;  that  Nihal  Chund  had 
made  a  deed  of  gift,  and  that  the  Plaintiff'' s  late  hus- 
band, Huradhun  Pandey^  had  executed  an  ikrar-nama^ 
or  written  document,  acknowledging  that  the  property 
in  dispute  was  the  self-acquired  property  of  the  De- 
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1843.^  feiulanls,  and  (ninsforriiip:  to  Dhitrm  /A^s  liis,  lluraH-       \ 

PiiuKM  Das  hiin  Pandcjfs^  interest  in  liis  i'utlier  and  (jrundi'atlicr's 

"^^^^^^'^  estate.     At  tlic  foot  of  tlie  answer  of  Dhurm   Das 

ArrsMTMAT  r(()ule>/,  Budim  Chiind  PcmdcfL    Gooroo   Cham  Pandeu, 

{Si  I  AM  A  Soon-  ^  7  • 

L»Ki  DiBiAii.  and  Sadlioo  Churn  Pandey^  lus  sons,  recorded  tlieir 
joint  answer,  corresponding  in  substance  with  the  an- 
swer of  their  father. 

To  these  answers  the  PLaintiff  tiled  a  replication,  in 
Avliicli  she  again  insisted  on  her  right  to  the  share  sued 
for,  and  denied, that  IluradJiim  Vandoj^  licr  husband, 
liad  ever  executed  such  iJcrar-nama  in  favour  of  De- 
fendant DJiurm  Das  Pandey  as  he  set  up  by  his  answer ; 
she  further  stated,  that  under  the  authority  of  the 
ijazut-nama  she  had,  since  the  institution  of  the  suit, 
.  adopted  a  son,  and  named  him  Ram  Dlinn  Tandey. 

On  the  pai"t  of  the  Plaintiff,  witnesses  were  produced^ 
who  proved  the  joint  interest  and  partnershi]i  of 
Suroop  Cliiind  and  his  son  Iluradhun  with  Dhurm 
Das  and  liis  family,  and  the  ijamit-nama  filed  in  the 
Provincial  Court  was  proved  by  four  of  the  attesting 
witnesses  to  have  been  the  one  executed  by  Iluradhun 
Pa>ndey  in  favour  of  his  wife,  previous  to  his  decease. 

The  Defendant  examined  various  witnesses,  with  a 

.    view  of  proving  that  the  property  claimed  by  the  Plaintiff 

had  been  acquired  by  himself. and  his  sons,  but  their 

testimony  was  met  and  contradicted  by  the  witnesses 

examined  on  the  part  of  the  Plaintiff. 

On  the  19th  of  June  1829,  P.  E.  Patten,  Esq.,  the 
Judge  of  the  Provincial  Court  of  Moorshedahad,  made 
his  Decree,  and  finally  ordered  that  the  case  be  decreed 
to  the  Plaintiff,  and  that  she  be  put  in  possession 
of  a  five  anas^  six  gundas,  two  cowries,  and  two 
Jcrants  share  of  the  property  claimed,  and  enumerated 
in  the  inventory  thereto  annexed,   and  mentioned  in 
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the  petition  of  plaint  as  in  the  possession  of  the  De-     .^^f^^ 
fendant :  and  the  Defendants  were  ordered  to  refrain  Dhurm  Das 
from  interference  and  possession  of  the  property,  and  ^^ 

the  name  of  the  Plaintiif  was  to  be  recorded  in  the  office  ^^^^j^g^^^. 
of  Government,  as  proprietress  of  the  talooks  therein  diu  Dibiah. 
stated,  in  the  proportion  of  the  calculation  given,  with 
costs,  to  be  paid  by  Defendants. 

From  this  Decree  the  Defendants  appealed  to  the 
Sudder  Dewanny  Adawlut. 

Further  documentary  evidence  was  then  presented 
on  both  sides,  the  substance  of  which  is  stated  in  the 
Judgement  of  the  Court. 

On  the  9th  of  April  1833,  the  Judge  of  the  Sudder 
Dewanny  Adawlut  declared  his  opinion  in  favour  of 
affirming  the  Decree  appealed  from,  and  after  stating 
all  the  previous  circumstances  of  the  case,  recorded  as 
follows : — **  In  my  opinion,  the  decision  of  the  Provin- 
cial Court,  for  the  following  reasons,  is  worthy  of  being 
afiirmed : — 

"  First.  From  the  evidence  of  the  witnesses  of  both 
parties,  and  documents  on  the  file  of  the  Provincial 
Court,  it  is  clearly  proved  and  established,  that  all  the 
four  brothers,  (that  is  to  say,)  Dhurm  Das,  and  Su^ 
roop  Chundj  and  Nihal  Chund,  and  Anroop  Chund^ 
were  co-partners,  and  boarded  and  lodged  together,  and 
that  after  the  death  of  Stiroop  Chund,  Huradhun,  his 
son  and  heir,  in  the  same  manner  as  his  father,  con- 
tinued with  his  uncles  as  joint  sharer. 

^'  Secondly.  The  wedding  of  Huradhun,  husband  of 
the  Respondent,  was  effected  from  the  joint  money. 

^^  Thirdly.  From  the  copies  of  petitions  filed  after 
the  death  of  Suroop  Chund,  by  Dhurm  Das  Pandey^ 
and  Budun  Chund  Pandcy,  and  Gooroo  Churn  Pandey^ 
and  Sadhoo  Churn  Fandcy,  in  the  Government  office, 
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iHin.  praying  iho  name  of  the  deceased  "be  erased,  and  tliat 
DiiujjM  Das  tlieir  o^vn  names,  and  that  of  lluradhun  Pandcj/,  be 

^^J'^^^  recorded,  it  is  clearly  proved  that  in  them  the  afore- 
MuHsuMAT    named  acknowledcred  and  admitted  of  the  parlnersliiy) 

t>nAMASoON-  ...  ,  .  .  . 

DRi  DiBiAii.  and  joint  interest  of  Iluraa/iun,  which  circumstance  is 
duly  corroborated  by  a  copy  of  the  rubakary  of  the 
collectorate,  dated  28th  January  1817,  stating  that 
tlieir  names,  conjointly  with  the  name  of  lluradhun^ 
were  to  bo  found  in  the  Government  records  for  the 
talooks  in  dispute. 

"  Fourthly.  From  the  copy  of  the  petition  filed  on 
the  part  of  Budun  Chund  and  lluradhun^  jointly  in  one 
paper  applying  for  a  public  sale  of  the  property  of 
defaulting  ryots  of  Lat  Killa^  the  Plaintiff's  husband's 
coparcenary  interest  with  Appellants  is  also  clearly 
established. 

"  Fifthly.  From  among  the  mahals  in  dispute,  the 
most  important  mahals^  such  as  Lat  Killa  and  Decha- 
para^  were  purchased  in  the  name  of  Suroop  Chund. 
Hence  it  cannot  be  imagined  that  without  his  possessing 
a  right,  his  name  would  have  been  inserted  ;  and  it  is 
likewise  proved,  that  HuradJmn^  the  Eespondent's  hus- 
band, at  the  time  of  his  death,  was  twenty-two  years 
of  age,  and  that  a  few  days  anterior  to  it  he  executed 
an  ijazut-nama  in  favour  of  his  wife,  the  Eespondent, 
for  the  adoption  of  a  son ;  and  the  Eespondent  some 
years  after  his  death,  agreeably  to  the  above  docu- 
ment, adopted  as  her  son  Ram  Dhun  Pandey^  although 
from  among  the  objections  of  the  Appellants,  two 
objections,  first,  the  ikrar-nama^  dated  the  15th 
Katik  1224,  Bengal  Era,  produced  by  them  under  the 
allegation  that  it  was  executed  to  them  by  Hurad- 
hun  Pandey,  disclaiming  his  participation  in  the  pro- 
perty of  his  grandfather  and  father;  and  secondly, 
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that  tlic  ijazut-nama  adduced  by  the  Eespondent  as       ^^'^^• 
having  been  executed  by  her  husband,  for  the  purpose  Dhurm  Das 
of  adoption,  was  not  valid  and  admissible,  in  conse-  ^ 

quence  of  the  Eespondents  being  under  age,  (that  is  to  Mussumat 
say,  that  when  it  was  written,  her  age  was  two  years ,)  dri  Dibiah. 
— have  on  the  first  appearance  some  claim  to  consi- 
deration ;  yet  when  the  matter  was  well  sifted,  these 
two  objections  did  not  appear  to  favour  the  pretensions 
of  the  Appellants,  for  apparently  the  ihrar-nama  in 
question  was  drawn  out  at  the  time  when  Huradhun 
was  dangerously  ill,  (so  that  he  died  a  few  days  after,) 
by  the  hand  of  Nuh  Kishore^  one  of  the  ryots  of  Dhurm 
Das,  and  was  signed  in  such  extremity  of  sickness  that 
his  senses  were  materially  injured.  This  leads  to  the 
suspicion,  that  he  was  not  aware  to  what,  or  to  what 
paper,  he  put  his  signature  ;  hence  the  paper  in  ques- 
tion coming  into  existence  is  not  free  from  doubt. 
With  all  this,  if,  agreeably  to  the  allegation  of  Appel- 
lant's witnesses,  it  should  be  even  held  valid,  never- 
theless it  cannot  be  deemed  sufficient  to  reject  the 
claim  of  the  Eespondent,  and  to  annul  the  decision  of 
the  Provincial  Court,  for  it  is  clear  that  a  deponent 
can  only  depose  to  such  matter  as  has  actually  oc- 
curred prior  to  the  time  of  his  deposition :  contrary 
thereto  is  repugnant  to  fact,  and  inadmissible.  In  the 
present  instance,  this  circumstance  is  sought  in  vain, 
that  is  to  say,  as  by  the  testimony  of  witnesses  and 
various  documents,  it  is  clear  that  HuradhurCs  claim 
to,  and  possession  of,  the  property  in  dispute,  existed 
up  to  the  time  of  the  execution  of  the  ikrar-nama^ 
how  then,  from  the  tenor  of  the  ikrar-nama^  can  it  be 
argued  that  he  had  no  ckim  ?  A  refutation  of  the 
second  objection  is  completely  met  in  the  decision 
of  this  Court,  dated  19th  Jiihj  1832,  in  the  case  of 
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1843.       A7nm(l  Mohun^   Appellant,  v.   Uurcc  Periuh^  Rcspoii- 
DiruiiM  Das  doiit,    wliicli   wiis    passed   agreeably    to    the   hciviiata 
Pandky     ^j  ^i^^  pundit  of  this  Court ;  consequently  there  ap- 
MussuMAT    poars  no  necessity  for  any  other  argument.     Under 
Dili  DiBiAu.  all  these  circumstances,  and  the  reasons  detailed  in 
the  decision  of  the  Provincial  Court,  the  decision  in 
question  in  every  wise  appears  good  and  valid,  and 
the  objections  of   the  Appellants   thereto  altogether 
inadmissible.     It  is  therefore  iinally  ordered  and  de- 
creed, that  the  decision  of  the  Provincial  Court  of 
Moorshedahadj  dated  19th  Jime  1829,  be  affirmed  and 
ratified,  and  that  the  Decree  of  the  Provincial  Court 
he  executed  agreeably  to  what  is  stated  therein,  and 
the  appeal  dismissed  with  costs." 

The  Appellant  then,  after  praying  for  a  review  of 
Judgment,  which  was  refused,  appealed  to  His  late 
Majesty  in  Council. 

Mr.  Charles  BuUer,   Jun.,  Mr.   Jackson^  and  Mr. 
Forsyth^  for  the  Appellants. 

The  property  in  question  belongs  entirely  to  the 
Appellants.  Part  of  it  was  assigned  to  them  for  their 
individual  benefit  by  Nihal  Chund  Pandey  and  Hurad- 
hun  Pandey^  and  the  remainder  of  such  property  was 
acquired  by  the  Appellants  by  their  own  exertions, 
and  not  as  an  undivided  family  with  the  husband  of 
the  Eespondent  or  any  other  person  under  or  from 
whom  the  Respondent  claims.  It  is  true  they  may 
have  constituted  a  [joint  family,  but  the  property 
having  been  solely  acquired,  without  employing  for 
that  purpose  any  part  of  common  family  property,  be- 
came separate,  and  the  Eespondent  has  no  right  in  law 
.  to  participate  therein.  1  Strange' s Hindoo  Law,  213,214. 
There  is  moreover  a  fatal  objection  to  the  Respondent's 
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claim.     Ill  what  capacity  docs  slic  sue  ?     She  docs  not        i^^^. 
sue  as  the  guardian  of  the  adopted  son.     In  the  suit  Diiurm  Das 
she  claimed  to  be  the  heiress  of  Iluradhim  Pandey^  but      i^^^^Y 
adduced  evidence  upon  which  the  Court  declared  an-    Mussumat 

.   .        ,.  ShamaSoon- 

other  person  to  be  his  heir ;  and  the  Court  m  direct  dhi  Dibiaii. 
opposition  to  such  evidence,  and  its  own  declaration, 
decreed  to  the  Eespondent  the  same  share  of  the  pro- 
perty of  her  deceased  husband,  to  which  she  would 
have  been  entitled  if  her  claim  had  been  proved.  At 
the  time  of  the  death  of  Huradhun  Pandeijy  the  Ee- 
spondent was  a  childless  widow,  and  only  entitled  to  a 
life  estate.  Keerut  Sing  v.  Koolahid  Sing  (a).  1  W. 
Macnaghten'' s  Hindoo  Law,  19.  1  Strange' s  Hindoo 
Law,  121,  134.  The  moment  the  adoption  took  place, 
she  cut  down  her  life  estate,  and  became  only  entitled 
to  maintenance.  1  W.  Macnaghten'' s  Hindoo  Law, 
70.  As,  therefore,  the  evidence  adduced  by  the  Ee- 
spondent made  out  a  case  which  completely  super- 
seded the  claim  set  forth  in  her  pleadings,  the  plaint 
ought  to  have  been  dismissed  with  costs.  The  mode 
in  which  the  account  is  taken  is  unjust.  IN'o  evidence 
whatever  was  given  of  the  amount  of  cash  belonging 
to  the  family  at  the  death  of  the  Eespondent's  husband, 
which  the  Provincial  Court  assumed  to  be  very  large. 
An  account  should  have  been  directed. 

Mr.    Wigram,   Q.C,  Mr.  K  J,  Lloijd^  and  Mr. 
Edmund  F,  Moore,  for  the  Eespondent. 

It  was  established  by  the  evidence  that  the  four 
brothers,  and,  after  the  death  of  Suroop  Tandey^  the 
Eespondent' s  husband,  were  an  undivided  Hindoo 
family,  and  lived  in  commensality  and  joint  partner- 

(«),  2  Moore^s  Ind,  App.  Cases,  331. 
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i'^43.        ^]ijp  •  fijr^f;  110  sopavatioii  ever  took  place  between  them  ; 

DmriiM  Das  and  tliat  the  property  which  formed  the  subject  of  tlie 
■^^"^^      suit  was  joint  family  property,  to  which  the  members 

MussuMAT    of  the  family  were  respectively  entitled  as  co-sharers. 

j)Ki  DiBiAii.  The  presumption  ot  law  then  is,  tliat  all  the  property  was 
jointly  acquired.  By  the  Hindoo  Law,  the  Kcspondent 
was  entithMl  as  the  widow  of  Ilurauhiui  randey^  who 
died  without  issue,  to  his  share  of  the  joint  family  pro- 
perty, and  she  has  adopted  a  son,  pursuant  to  a  com- 
mand and  autliority  in  writing  duly  given  by  her  hus- 
band for  that  purpose.  She  then  became  his  guardian 
and  trustee.  This  Court,  as  in  the  House  of  Lords, 
will  never  interfere  for  the  purpose  of  setting  aside  the 
proceedings  of  the  Court  below  on  a  mere  technical 
informality  where  substantial  justice  has  been  done, 
and  this  principle  has  been  applied  to  Indian  cases. 
Khoorshed-jee  Manik-jee  v.  Mehnvan-jee  Khoorshed- 
jee  {a).  GhirdhareeSingY.  Koolahul  Sing  (h).  The  ikrar- 
nama  alleged  by  the  Defendants  to  have  been  executed 
by  Huradkun  Pandey  was  a  fabricated  instrument,  and 
conferred  no  right  upon  Dhurm  Das  Pandey ^  in  whose 
favour  it  purported  to  have  been  made.  Bengal  Keg. 
XX.  of  1812. 

Lord  Campbell  : 

Their  Lordships  feel  very  much  indebted  to  the 
Gentlemen  of  the  Bar,  on  both  sides,  for  the  manner  in 
which  this  case  has  been  argued.  It  has  been  argued 
with  the  greatest  ability  and  with  great  conciseness ; 
and  I  must  say  that  we  are  better  assisted  by  the  Bar 
when  a  case  is  so  argued,  than  when  the  arguments  are 
extended  to  an  unnecessary  length,  and  there  are  repeti- 

(a)  1  Moore's  Ind.  App.  Cases,  442. 

[b)  2  Moore'a  Ind.  App.  Cases,  344. 
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tions,  which  only  perplex  us.     I  am  sure  nothing  was       ^^^•'^• 

omitted  on  either  side,  that  could  assist  or  be  of  service  Dhurm  Das 
to  their  clients.  ^^l'^^'' 

This   case   is   of  a  very  intricate   and  perplexing  ^^ussumat 

.  .  *^  .  ^,    ^  ^   ShamaSoon- 

nature,  and  it  is  utterly  impossible  to  explain  all  the  dbi  Dibiah. 
facts  that  appear  in  evidence  before  us.  But  Ave  have 
the  Judgment  of  the  Zilla  Court,  which  appears  to  me 
to  be  framed  with  great  care  and  caution,  and  I  am 
glad  to  have  an  opportunity  of  saying  so,  because  lately 
in  another  case  (the  case  respecting  the  palanquin),  I 
felt  it  my  duty  to  declare  the  regret  of  all  their  Lord- 
ships who  heard  the  case,  that  much  pains  had  not 
been  bestowed  upon  it  either  by  the  Zilla  or  the 
Sudder  Detvanny  Court.  In  this  case  it  appears  to  me, 
and  I  believe  to  all  their  Lordships,  that  both  in  the 
Zilla  Court  and  in  the  Siidder  Dewanny  Adawlut  the 
Judges  have  shown  great  industry,  great  circumspec- 
tion, and  great  discrimination. 

Now  the  case  really  involves  merely  a  question  of 
fact.  There  is  no  disputed  point  of  law  that  occurs 
in  the  case,  and  upon  a  question  of  fact  we  must 
give  credit  to  the  judgment  of  the  Court  below,  the 
Judge  having  an  opportunity  of  seeing  the  witnesses 
and  of  seeing  the  documents,  and  being  better  ac- 
quainted with  the  habits  and  customs  of  the  people 
than  we  can  be  supposed  to  be. 

The  Judgment  of  the  Zilla  Court  in  this  case  has 
been  affirmed  by  the  Sudder  Deiuanny  Adatvlut.  The 
Judge  of  the  superior  Court  not  in  all  respects  taking 
exactly  the  same  view  as  the  Judge  of  the  inferior  Court, 
but  confirming  the  Decree  of  the  inferior  Court ;  we 
have  to  determine  whether  that  Decree  ought  to  be 
afiirmed  or  reversed ;  and  after  the  most  anxious  con- 
sideration,  their   Lordships  are   of   opinion  that  the 
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isia.       Qi^iy  courso  that  w(^  can  safely  adopt  is  to  afTiiiii   tlu* 

DiiuiJM  Das   Dcci'CC. 

1a^i»ey  It  is  allowed  lliat  this  was  a  family  who  lived  in 

Mt^ssumat  comniensality,  eating  together,  and  possessing  joint 
1)111  liiiuAii.  property.  It  is  allowed  that  they  had  some  joint  pro- 
perty, and  there  can  be  no  doubt  that,  under  these 
circumstances,  the  presumption  of  law  is,  that  all  the 
property  they  were  in  possession  of  was  joint  property, 
until  it  was  shown  by  evidence  that  one  member  of  the 
family  was  possessed  of  separate  property.  Such  evi- 
dence may  be  received,  but  their  Lordships  are  of 
opinion  that  such  evidence  has  not  been  given  in  this 
case,  with  regard  to  any  part  of  the  property. 

Now  what  has  been  relied  upon,  with  regard  to  a 
portion  of  the  property,  has  been  chiefly  that  it  was 
purchased  in  the  name  of  one  member  of  the  family, 
and  that  there  are  receipts  in  his  name  respecting  it ; 
but  all  that  is  perfectly  consistent  with  the  notion  of 
its  having  been  joint  property,  and  even  if  it  had  been 
joint  property  it  still  would  have  been  treated  exactly 
in  the  same  ]nanner.  We  have  heard  from  the  highest 
authority,  from  the  authority  of  Sir  Edward  East  and 
Sir  Ediuard  Ryan^  whose  most  valuable  assistance  we 
have  in  this  case,  (and  it  gives  me  a  confidence  that  I 
should  not  otherwise  have  felt,)  that  the  criterion  in 
these  cases  in  India^  is  to  consider  from  what  source 
the  money  comes  with  which  the  purchase-money  is 
paid.  Here  there  has  been  no  evidence  given  that  the 
Appellant  had  any  separate  property,  or  that  it  was 
from  his  funds  that  any  part  of  the  purchase-money 
was  paid ;  therefore,  I  think,  that  so  far  on  this  part 
of  the  case,  no  difficulty  can  be  entertained,  and  that 
the  whole  of  the  property  mu.st  be  considered  as  joint 
property. 
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That  being  so,  the  widow  is  entitled  to  a  third  of        ^^43. 
that  joint  property  unless  credit  be  given  to  the  ikrar-  Dhurm  Das 
nama  which  has  been  set  up  by  the  other  side.     The        '  '^ 
Judjjre  of  the  Zllla  Court,  who  must  have  seen  it,  who    Musscmat 
niust  have  examined  it,  and  who  had  an  opportunity  mu  Dibiah, 
of  seeing  the  witnesses  by  whom  it  was  supported,  and 
the  witnesses  by  whose  evidence  the  authenticity  of  it 
w^as  impeached,  came  to  the  conclusion  that  it  was  a 
fabrication.     The   Judge    of   the    Sudder   Court  was 
rather  of  opinion  that  it  bore  the  seal  or  signature  of 
the  grantor,  but  that  it  had  been  obtained  from  him 
when  he  was  incompetent  to  execute  a  Deed.     I  must 
for   my   own   part  express,  that  the  leaning  of  my 
opinion  is  rather  in  accordance  with  that  of  the  Judge 
of  the  Zllla  Court.     But  at  all  events,  it  seems  to  me 
that  this  is  a  Deed  to  which  no  faith  can  be  given,  and 
that  the  two  Courts  w^ere  perfectly  right  in  considering 
that  it  was  not  the  Deed  of  the  grantor,  and  that  it 
ought  not  to  have  any  weight  given  to  it. 

We  now  come,  therefore,  to  the  question  of  quantum. 
Their  Lordships  are  of  opinion  that  the  whole  of  the 
real  property  must  be  considered  as  joint  property,  and 
the  same  as  to  the  personal  property,  because  accord- 
ing to  the  Law  of  the  Hindoos,  as  in  the  Civil  Law,  no 
distinction  is  made  between  these  two  species  of  pro- 
perty. Their  Lordships  certainly  have  felt  great  diffi- 
culty respecting  the  amount  of  personal  property — the 
cash  supposed  to  be  in  the  house — and  it  would  have 
been  satisfactory  to  them,  if,  according  to  the  course  of 
proceeding  in  this  country,  a  reference  could  have  been 
made  by  the  Court  below  to  ascertain  the  amount. 
But  we  have  reason  to  believe  that  such  a  reference 
could  not  have  been  made,  and  now,  at  this  distance  of 
time,  it  could  not  possibly  be  made  with  any  advantage. 

VOL   III.  E   1 
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1813.  T^o  sliow  llu^  amount,  ihnv.  is  a  documont  protliicod, 

DiiuuM  Das  wliicli,  it'  gouiiiiio,  is  sutHcioiit  fortlio  i)iirposo, — iiuiu- 
tandey     vontory,  supposed  to  have  been  aclvnowlod^cnl  by  one 
MiissuMAT   of  the  parties  against  his  own  interest.     The  Judge  of 
L»Ki  JhLiAii.  ^he  Zilia  Court  and  the  Judge  of  the  Sudder  Court 
have  both  concurred  in  believing  tliat  to  be  a  genuine 
instrument,  acknowledged  by  the  party.     Tliere  is  no 
doubt  that  is  subject  to  some  suspicion,  but  we  do 
not  feel  that  we  sliould  be  at  all  justified  in  saying  that 
the  Judge  of  the  Zilla  Court  and  the  Judge  of  the 
Sitddcr  Court  came  to  a  wrong  conclusion.     We  feel 
ourselves  bound,  likewise,  to  consider  that  a  genuine 
document,  and  if  so,  it  proves  the  amount  of  the  pro- 
perty to  be  according  to  that  stated  in  the  Decree. 

An  objection  has  been  made,  that,  pending  the  suit, 
an  act  of  adoption  was  executed  by  the  Ecspondent, 
whereby  the  whole  property  was  divested  from  the 
mother  and  vested  in  her  adopted  son.  Now,  upon 
the  authorities  there  can  be  no  doubt  that  that  is  the 
result  of  an  act  of  adoption,  because  the  property  is  in 
the  widow,  from  the  death  of  the  husband,  till  the 
power  of  adoption  is  exercised.  Then  that  adoption 
divests  it  from  the  widow^,  and  vests  it  in  the  adoj>tcd 
son.  But  for  that  reason  are  we  to  reverse  the  Decrees 
of  the  two  Courts  ?  No  objection  was  made  in  either 
of  those  Courts  that  the  proper  parties  were  not  be- 
fore the  Court.  If  such  an  objection  had  been  made, 
it  mignt  have  been  removed,  and  I  think  it  is  a  safe 
maxim  for  a  Court  of  Appeal  to  be  governed  by — that 
an  objection,  which,  if  taken,  might  have  been  cured, 
and  which  has  not  been  taken  in  the  Court  below, 
shall  not  be  taken  in  the  Court  of  Appeal. 

We  consider  that  the  Judges  of  the  two  Courts  be- 
low were  right  in  coming  to  the  conclusion,  that  the 
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tjazul-ncwucj  or  deed  giviug  tlic  power  of  adoption,  was       i^^-^- 
a  gcniduc  deed.     The  AN'ilncsses  who  were  examined  Dhuem  Das 
to  prove  its  validity  were  believed  by  the  Judges  below,        ^xxdly 
and  wo  sec  no  sufficient  reason  whv  they  shoidd  be    Mussumat 

"^  .  bllAMAtSOOX- 

disbclieved  by  us.     That,  therefore,  being  a  genuine  diu  Dibiau, 

instrument,  there  was  a  power  of  adoption,  and  it  is 

always  to  be  borne  in  mind  that  that  deed  goes  along 

with  the  habits  and  feelings  of  the  Hindoos,  because 

we  know  that  a  Hindoo  dying  without  issue  male, 

would  be  most  anxious  before  his  death,  by  writing  or 

by  parol,  to  give  a  power  of  adoption,  in  order  that  the 

sacrifices  which  are  required  may  be  performed,   and 

that  his  departed  spirit  may  be  introduced  to  a  state  of 

happiness. 

Then,  under  these  circumstances,  what  is  the  effect 
of  the  Decree  ?  It  has  been  objected  that  the  effect 
of  the  Decree  is  to  put  the  Eespondent  in  possession, 
in  her  own  right,  of  that  which  is  divested  from  her 
by  the  act  of  adoption ;  but  their  Lordships  conceive 
that,  although  the  Decree  is  not  very  skilfully  framed 
in  that  respect,  that  is  not  the  e:Sect  of  it.  All 
the  facts  being  stated,  it  is  assumed  as  matter  of  law, 
that,  after  she  had  executed  the  act  of  adoption,  she 
prosecuted  the  suit  only  as  guardian  of  her  adopted 
son.  Then,  as  the  suit  must  be  considered  as  after- 
wards prosecuted  by  her,  in  her  name,  for  his  benefit, 
the  Decree  must  be  considered  to  be  for  his  benefit, 
and  that  she  is  put  in  possession  as  trustee  for  him. 
He  claimed,  as  I  understand,  an  undivided  share ;  she 
is  to  be  put  into  possession  of  an  undivided  share.  That 
share  she  will  hold  accountable  to  him  as  his  guardian 
and  trustee,  being  entitled  herself  to  a  maintenance  out 
of  it.  Some  of  their  Lordships  thought  that  it  might 
be  expedient  to  alter  the  Decree  with  relation  to  that 
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1843.        point.     But   upon  the  wliolo,    Mvr   considering   (lie 
Dhuhm  Das  niattor  more  niaturoly,  tlioir   liordsliips  iiro  of  opinion 
^y^  tluit  it  is  unnccoysiiry — tliat  tlio  oft'cct  of  tlio  Decree  will 

Mdssumat  })(,  (^Q  consider  the  whole  of  this  property  as  joint  pro- 
DEi  DiBiAii.  perty — that  this  deed,  giving  the  power  of  adoption, 
the  ijazut-numa — is  a  genuine  instrument,  that  she  pro- 
secuted the  suit  as  guardian  for  her  adopted  son,  and 
that,  therefore,  he  will  bo  entitled  to  call  npon  her  to 
account  for  the  profits  of  the  joint  property  of  which 
she  is  to  be  put  in  possession. 

Under  these  circumstances,  their  Lordships  are  of 
opinion,  that  it  will  be  proper  to  recommend  to  Her 
Majesty  that  the  Decrees  of  the  Courts  below  be 
affirmed,  and  with  costs.  There  are  doubts  upon  the 
facts,  but  we  are  proceeding  upon  the  ground  that  a 
forged  instrument  was  given  in  evidence  on  the  part 
of  the  Appellants,  that  that  has  caused  the  litigation, 
and  that  there  is  no  reason  why  in  this  case  we  should 
depart  from  the  common  rule,  that  the  Appellant  fail- 
ing must  pay  the  costs  of  the  Appeal. 
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Jeswunt   Sing-jee  XJbby  Sixh-.tee 

and  CiiUTER  Sing-jee  Deep  SiN(i- }  Appelhinis^ 
jee  -         -         .         - 

AND 

Jet  Sing-jee  Ubby  Sing-jee-         -     Respondent.'^ 

On  Appeal  from  the  Sadder  Dewannu  Adazohtt  of 

Bombay. 

I  ins  suit  respected  tlic  ri2;lit  of  inheritance  to  cer=  oth  Feb. 
tain  portions  of  the  revenue  of  the  vilhiges  in  the  per-  ^_,_1- 
qunna  of  Amod.  and  other  hereditary  property,  formerly  ^^  ,^^^  Maho- 

«^  ^  '  J  1      1        J  7  J    n^icdaii  Law,  a 

belonging  to  the  Raja  of  Amodj  Khan  Saheb^  or  Ubhi/  child  born  in 
Sing  J  the  father  of  the  present  Eespondent.  prcsumcd\o 

*  Present: — Members  of  the  Judicial  Committee, — Lord  Broiig-  of  the  father- 

ham,  Lord  Langdale,  the  Eight  lion.  Dr.  Liishington  and  the  legitimacy 

Eight  Hon.  T.  remborton  Leigli.  f(^lk)wing    the 

,  .  .  iiiarriaf''e   bed. 

Privy  Councillor, — Assessor, — Sir  E.  Eyan.  ^  Maho- 

medan  by 
Deed,  declared  that  he  had  adopted  a  son  "  who  was  to  succeed  to  his 
property  and  title."  Held  on  Appeal,  to  be  inoperative  and  void,  either 
as  a  Deed  of  Gift,  or  as  a  testamentary  disi")Osition,  no  delivery  of  pos- 
session and  relinquishment  by  the  donor  or  seisin  by  the  donee  having 
taken  place. 

Under  an  order  of  reference,  the  Judicial  Committee  of  the  Privy 
Council,  upon  an  Appeal  coming  before  them,  remitted  the  case,  by 
reason  of  the  rejection  of  certain  evidence,  to  the  Court  below,  with 
directions  to  take  the  evidence  rejected.  The  Court  in  India,  upon  the 
remit,  examined  such  of  the  witness  before  tendered  as  were  produced, 
but  made  no  adjudication  in  the  cause,  and  transmitted  the  further 
evidence  to  Eufjldnd.  No  fresh  order  of  reference  was  made  to  the 
Judicial  Committee.  Upon  the  Appeal,  with  the  further  evidence, 
coming  before  them,  their  Lordships,  under  the  circumstances,  were  of 
opinion  that  they  had  no  jurisdiction  to  entertain  the  case,  the  original 
order  of  reference  having  been  exhausted  by  the  remit. 

But  upon  a  Special  Petition  for  such  purpose  (all  parties  consenting) 
the  Order  in  Council  directing  the  remit  to  India  was  varied  and  amend- 
ed, by  being  made  a  mere  referenee  to  the  Sadder  JJcwantii/  Adawlat  to 
take  evidence,  without  throwing  any  duty  upon  that  court  to  re-consider 
or  adjudicate  upon  the  cause,  but  to  remit  the  same,  for  the  conoideia- 
tion  of  the  Lordc  of  the  Committee; 
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!l!'ti  ^'^  ^^"'  3'^^^^^^*  ^^^'^  (•^•^'-  "'-'^^^''^-•0  Pnrtahu,  oik^  ol'  tlin 

Jkswi.wt    wives  of  tlui  ./iV{/V^    ///Vv//  fSiJif/-jcCj  liaviiii^  loft  Amod, 

UiuiY  Siitj-  wlioro  her  liusbaud  resided,  uiid  tukeiuip  lier  residence 

^^^        at  BdrodcL  gave  birth  to  tlie  Kes[)()iidcMit. 

JktSixu-jkh      The  Raja  recognised  and  aeknowhMlged  tlic  child  of 

jjii;.  *  ^"  Pnrtaha  as  his  oiYspring,  and  provided  for  it  by  making 

Furtaha^  althougli   living  separate  from  liim,  a  regnUir 

allowance  for  her  own  and  her  child's  maintenance 

durinur  his  life. 

In  1814  tlie  Raja  died,  whcrenpon  Tiirtaha's  child, 
Jet  Sliig^  being  the  only  son  of  the  Raja^  became 
entitled  by  ihii  Mahomedan  Law  to  the  guddfj  and 
and  zemindary  of  pergunna  Amodj  and  all  his  property 
of  every  description. 

Jcstvunt  Sing^  the  son  of  Chutiir  Sing,  the  late 
Rajahs  yonngest  brother,  however,  claimed  to  be  en- 
titled to  the  property  of  the  deceased  Raja,  by  virtue 
of  an  alleged  deed  of  adoption  ;  and  Chutur  Sing  and 
Jeswunt  Sing,  combining  with  Gulaha,  one  of  the  late 
Raja'^s  wives,  took  possession  of  the  whole  of  the 
Rajah  property. 

In  consequence  of  these  proceedings,  Turtaha  filed 
her  plaint,  as  the  guardian  of  Jet  Sing,  in  the  Zllla 
Court  of  Broach  on  the  20th  of  June  1825,  to  recover 
the  possession  of  the  zemindarg  and  other  property  of 
the  late  Raja,  X^^m.^  her  action  at  the  sum  of  4,02,741 
rupees,  being  ten  times  the  amount  of  the  annual 
income. 

On  the  5th  of  Deccniher  1825,  the  three  Defendants, 
Chutur  Sing,  Jeswunt  Sing,  and  Guluha,  put  in  their 
answers,  in  which  they  insisted  on  the  adoption  of 
Jeswunt  Sing  by  the  late  Raja,  and  asserted  that 
the  Plaintiff,  Jet  Sing,  was  not  the  son  of  the  Raja, 
and  had  been  repudiated  by  him  in  his  lifetime,  and, 


V. 
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tliereforo,  could  not  be  his  heir  or  entitled  to  succeed       18^3-4. 
to  the  inheritance  of  tlie  zemindarjj.  Jii.swuxT 

The  riaintil^,  Jet  Sing,  having  replied,  and  the  De-  ulLT^ing- 
fendants  rejoined,  documentary  and  oral  evidence  Avas  ^^^ 

produced  on  both  sides.  Jet8ing-jeb 

On  the  part  of  the  Plaintiffs,  a  deed  of  assignment 
bearing  date  the  10th  of  March  1817,  of  a  village 
called  Wadea,  to  Purtaha  and  her  son,  for  their  main- 
tenance and  support,  which  contained  a  clear  recogni- 
tion by  the  Raja,  of  Jet  Smg,  as  his  son,  was  proved. 
They  put  in  also  a  letter  from  the  late  Raja,  of  the 
25th  of  April  1816,  addressed  to  Jet  Sing  as  his  son, 
and  a  power  granted  to  Purtaha  and  Jet  Sing,  by  the 
Raja,  to  manage  his  affairs.  They  also  produced  a 
variety  of  witnesses  to  prove  the  birth  and  naming 
of  Jet  Sing,  and  the  acknowledgment  of  him  by  the 
Raja. 

The  Defendants  (the  present  Appellants)  put  in  the 
alleged  deed  of  adoption  of  Jeswunt  Sing,  which  was 
dated  the  26th  Decemher  1821,  and  purported  to  be  a 
repudiation  of  his  wife  Purtaha  and  his  son  Jet  Sing^ 
and  a  declaration  of  the  illegitimacy  of  the  latter,  as  the 
ground  for  the  adoption  of  his  nephew  Jeswunt  Elngj 
the  son  of  his  youngest  brother  Chutur  Sing.  The 
Defendants,  Jeswunt  Sing  and  CItutar  Sing,  also 
examined  various  witnesses,  none  of  whom,  however, 
deposed  to  any  specific  act  on  the  part  of  the  Raja,  by 
which  Jet  Sing  was  disowned,  except  the  deed  iu 
question 

On  the  22nd  of  August  1826  the  cause  came  on  for 
judgment  before  the  Zllla  Court,  when,  after  going 
through  all  the  proceedings  and  evidence,  the  Court 
observed,  that  ''after  a  most  attentive  perusal  of  the 
whole  of  the  documents  filed  and  evidence  taken  iu 
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1^1  "^i-  fills;   ras(»,  it  was  qiiito  aatisluMl  lliaf  tlio  Plaint ifi*  (the 

Jkswuxt  present   KespoiuUMit)   liad   proved   liis   claim   to    tlio 

Vmfy'ii!sL  i^^^'^'^!^   of    yb;«o//;"  tlio   Jiul^o'o,   Mr.   Edward  Gran/, 

JEii  adding  that,  ^'independent  of  tlio  evidence  and  docn- 

2'. 

jRTSrxn-jKi.:  ments  prodnoed  by  riaintiif,  the  stronj^  resemblance 

^'^"n/p'*''''"'  ^^^=^^  *^^^  ^^'^^fjf  ^^^1*^  t^  ^^^^  deceased  father,  the  lat- 
ter of  whom  wa^i  personally  knowii  to  that  Jndgc 
when  alive,  was  so  great  as  to  letwc  no  doubt  in 
the  mind  of  the  Court  as  to  his  being  his  legitimate 
son."  It  was  therefore  decreed,  that  the  l^laintiff 
bo  put  in  full  possession  of  the  whole  of  the  property 
of  his  deceased  father  Udbjj  Slnrj^  wiiich  was  in  the 
possession  of  the  Defendants,  the  parties  bearing  their 
own  costs  of  suit. 

From  this  Decree,  the  Defendants  appealed  to  the 
Sudder  Deioanny  Court  of  Bomhay. 

On  the  31st  of  March  1827,  the  cause  having  como 
on  for  hearing  before  the  Siidder  Courts  the  following 
questions  were  stated  by  that  Court  for  the  opinion 
of  the  Mahomedan  law-officer : — 

Question.—"  Can  a  man  having  a  son  leave  his 
property  to  his  brother's  son  during  the  lifetime  of 
that  brother,  and  would  such  an  act  deprive  a  son  of 
all  participation  in  the  father's  property  ?  Does  it 
appear  from  the  tenor  of  the  sunud  (the  alleged  deed 
of  adoption)  now  shown  to  you,  that  all  the  property 
has  been  given  away ;  and  in  such  case,  is  it  proper 
according  to  the  Mahomedan  Law,  or  not  ?" 

Answer. — "  It  is  declared  according  to  the  Maho- 
medan Law,  that  any  man  having  a  son  can  give  away 
his  property  to  any  one  he  pleases,  whether  he  be  a 
nephew  or  any  other  person,  and  in  consequence  of  his 
(the  person  to  whom  the  property  is  given)  being  made 
proprietor,  the  son  of  the  donor  is  deprived  of  every 
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thing  except  the  riglit  of  consanguinity.     I  have   ex-       1B43-4. 
amincd  the  sunud.     If  the  donor  has  given  away  the     Jeswunt 
property  and  the  receiver  has  taken  possession  of  it,  it  ubby'sing- 
is  correct  and  proper ;  for  so  it  is  written  in  the  chapter        ^^^ 
of  Free  Gifts  in  ,  Iledgia^  and  in  other  books. — Maho-  JetSing-jee 

T    rr        •  11  UbBY   SiNG- 

med  Kazi.  j^e. 

After  this  opinion,  the  Court  placing  the  sunud  in 
the  same  law-officer's  hand,  put  to  him  the  following 
question  concerning  it : — 

Question. — '^  In  the  accompanying  simiid  it  is  thus 
stated  by  Uhhj  Sing^  '  the  woman,  3Iaha  Rang  Pur- 
take,  having  brought  Jet  Sing^  the  son  of  some  un- 
known person,  I  on  that  accoimt  disown  him  as  my 
offspring  ;'  but  it  is  proved  in  evidence  that  Uhbg  Sing 
was  persuaded  to  make  such  a  declaration  contrary  to 
the  truth,  for  Jet  Sing  is  the  son  of  Uhhy  Sing,  In  that 
sunud  a  gift  is  mentioned,  but  no  property  specified, 
whether  in  general  or  detail,  neither  has  the  donee's 
acceptance  of  the  gift  been  proved.  Further,  Jeswunt 
Sing^  the  Appellant,  has  not  proved  that  Ubhg  Sing^ 
having  divested  himself  of  the  property,  agreeably  to 
the  terms  of  the  sunud,  put  Appellant  in  possession  of 
it  agreeably  to  the  Mahomedan  Law ;  therefore,  would 
it  be  proper  to  act  upon  such  an  imperfect  sunud  T'^ 

Answer. — ^^  Agreeably  to  the  Mahomedan  Law,  wc 

state,   that  as   the  declaration  made  by    Ubhg   Sing^ 

denying  that  Jet  Sing  was  his  son,  has  been  proved  to 

be  false,  and  it  has  also  been  proved  that  he  {Jet  Sing) 

is  the  lawful  son  of    Ubby  Sing,   the  above-mentioned 

written  declaration  is  invalid.     As  long  as  Purtaba 

remained  lawfully  wedded  to  Ubby  Sing,  his  denying 

the  descent  of  her  son  from  him,  and  disowning  him  as 

his  offspring,  would  not  be  admitted ;  for  by  our  law, 

'  the  offspring  follows  the  bed,'  and  the  connexion  of  the 
VOL  lii.  F  1 
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1813-1.      iiiaiTiago  Led  is  legal  and  firm  ;  and  since  perfect  pos- 

Jeswunt     session  and  acknowledgment  by  the  donee  of  what  has 

UbbT'sino-  ^^'^^^  given,   whereby  the  gift  would  have  been  per- 

Ji^K         fected,  has  not  been  proved,   therefore  the  said  gift, 

JetSinq-jee  according  to  law,  is  not  correct,  then  no  force  can  bo 

Ubby  Sing-  oivon  to  such  an  imperfect  writing.     Moreover,  from 

the  sense  of  the  law  authorities,  as  -the  llidaya  and      1 
others,  on  the  subject  of  genealogy  and  gift,  it  is  mani- 
fest and  apparent.'' 

On  the  23rd  of  June  1827  the  Sadder  Adawliit^ 
having  duly  considered  all  the  proceedings  in  the 
appeal,  after  reference  to  the  Mahomedan  law-ofhcers, 
found  that  the  instrument  of  adoption  was  invalid  and 
ineffectual :  first,  in  respect  to  the  declaration  therein 
made  by  Uhhj  /Sm^, denying  to  Jet  Sing  the  character  of 
his  son,  having  been  negatived  by  the  Court,  finding  that 
the  said  Jet  Sing  was  the  true  and  lawful  son  of  the  said 
Ubhy  Sing^  as  it  was  in  proof,  from  the  personal  know- 
legde  of  the  Zilla  Judge  originally  trying  the  case,  that 
the  son,  Jet  Sing,  bears  the  strongest  resemblance  to  his 
father,  and  this  was  not  a  son  suddenly  brought  forward 
as  just  found,  but  of  a  boy  from  his  birth  claiming  and 
passing  as  the  son  of  Ubbg  Sing ;  secondly,  on  the  ground 
of  it  being  incompetent  to  a  father,  by  the  Mahomedan 
Law,  to  declare  a  son  spurious,  born  of  a  wife  not  pre- 
viously divorced ;  and  thirdly,  because  there  being  no 
proof  of  seisin  of  the  property  by  the  Appellant,  said 
•  to  have  been  given  to  him  by  the  late  Ubby  Sing^ 
nor  of  relinquishment  of  it  by  the  said  Ubby  Sing,  so 
as  to  constitute  a  valid  and  lawful  gift.  Accordingly, 
the  Court  afiirmed  the  Decree  of  the  Zilla  Judge  of 
Broach,  of  the  22nd  of  August  1826,  with  costs. 

From  this  Decree,  the  Appellants  appealed  to  His 
late  Majesty  in  Council. 
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When  the  Appeal  came  on  for  hearing,  their  Lord-      1843-4. 
ships  were  of  opinion  that  the  cause  ought  to  be  sent     Jeswunt 
back  to  the  Sudder  Dewanwj  Adazvhif,  to  hear  certain  ubby  Sma- 
witnesses  tendered  on  behalf  of  the  Appellants  (a)  and        ^^^ 
rejected  by  that  Court ;  and  the  cause  having  been  re-  JetSing-jee 
mitted,  the  Sudder  Dewanny  Adawlut  at  Bombay ^  by  an        jee.^^^' 
Order  bearing  date  the  12th  of  Juae  1841,  directed 
the  Zilla  Court  of  Surat  to  take  the  evidence,  (to  re- 
ceive which  application  was  formerly  made,)  agreeably 
to  the  Order  of  Her  Majesty  in  Council,  notice  being 
given  to  the  opposite  party  to  afford  him  an  opportu- 
nity of  rebutting  the  same  if  able. 

In  pursuance  of  this  Order,  the  Zilla  Court  pro- 
ceeded to  take  the  evidence  of  such  of  the  witnesses  as 
were  tendered,  and  after  allowing  four  months  for  the 
production  of  the  witnesses,  forwarded  the  deposi- 
tions thus  taken  to  the  Sudder  Deivanny  Adawlut^  and 
the  same  were  transmitted  by  the  Court,  without  any 
adjudication  upon  the  case,  in  consequence  of  the  fresh 
evidence,  to  Her  Majesty  in  Council. 

Upon  the  Appeal,  with  this   additional   evidence,     «  ^  d    * 
coming  on  for  hearing,  their  Lordships  stopped  the       1843. 
Appellants'    Counsel    from    arguing    the    case  ;  the      '^"^^    ' 
opinion  of  the  Committee  being  thus  expressed  by 

The  Eight  Hon.  Dr.  Ltjshington  : 

There  is  necessarily  in  this  casle  a  preliminary  con- 
sideration whether  their  Lordships  have  any  authority 

*  Present :  Members  of  the  Judicial  Committee, — ^Lord  Langdale, 
Lord  Campbell,  the  Vice-Chancellor  Knight  Bruce,  and  the  Eight 
Hon.  Dr.  Lushington. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E. 
Ryan,  Knt. 

{a)  Reported  on  this  point,  2  Moore's  lud.  App.  Cases,  424, 
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1813-1.  to  ]|(»ai-  (lio  present  procoodingH,  or  wliotlior  uiiy  coii- 

Jkswunt  sent  given  by  the  Counsel  on  Loth  sides  will  enublo 

UujjY^'siNu-  t^^^"^  t^  aclininistcu-  justice  in  the  case.     Their  Lord- 

JEE  ships  greatly  regret  tliat  it  is  their  opiniiju  iliat  they 

JetSing-jee  are  unable  to  proceed  at  all,  and  for  tlie  reasons  which 
U13BY  Sing-    j  .^^^^  ^^^  ^-^^^^^^  ^^^  ^^.^^^^ 

Wlien  this  case  came  undc^r  tlieir  Lordships'  con- 
sideration, in  pursuance  of  the  original  reference  from 
Her  Majesty  in  Council,  their  Lordships,  wlio  then  sat, 
were  of  opinion  that  it  was  necessary  that  the  case  should 
be  sent  back  to  the  Court  below,  in  consequence  of  that 
Court  having  taken  upon  itself  to  refuse  the  examination 
of  several  witnesses  who  were  tendered  upon  no  justifi- 
able ground.  Having  come  to  that  opinion,  their  Lord- 
ships reported  to  Her  Majesty,  '^That  the  cause  ap- 
pealed from  the  Court  of  Sudder  Dcioanny  Adaiulut 
ought  to  be  remitted  back  to  the  said  Court,  on  the 
ground  of  the  refusal  of  the  Court  below  to  hear  certain 
witnesses  on  behalf  of  the] Appellants  in  the  said  cause, 
and  that  the  said  Court  of  Sudder  Dewanny  Adatvlut 
ought  to  be  directed  to  proceed  therein  accordingly." 

Now  we  are  of  opinion,  that  when  that  Judgment 
was  pronounced  and  affirmed,  as  it  was  by  Her  Majesty 
in  Council,  the  original  reference  of  the  Appeal  to  this 
Court  was  entirely  exhausted,  and  that  our  authority 
was  completely  at  an  end.  But  how  did  the  Court 
below  proceed  ?  They  remitted  the  case  to  the  Zilla 
Court  at  Suratj  with  directions  to  examine  the  wit- 
nesses in  the  case,  and  that  Court  accordingly  made  an 
order  for  the  production  of  the  witnesses,  proposing  to 
the  other  party  to  give  them  an  opportunity  of  re- 
butting the  additional  evidence  if  such  an  opportunity 
could  be  embraced.  It  does  not  appear  that  the  op- 
portunity so  given  was  taken  advantage  of,  and  the 
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Zilla  C^^ourt  having  trausmitted  tlie  cvidonco  so  taken,  isir^i. 

to  the  Sadder  Court,  that  Court,  without  any  adjudi-  Jeswuxt 

cation,  sends  the  case  directly  up  to  this  Court  for  con-  ujibYSiNG- 

sideration.  ^^^ 

V. 

Now,  what  possible  jurisdiction  can  their  Lordships  JetSing-jee 
have.  There  is  no  reference  by  the  Queen  in  Council  ^^JjiE.^^^' 
subsequent  to  the  Order  in  Council  of  the  25th  of 
January  1841,  remitting  the  case  to  the  Court  below. 
What  ought  to  have  been  done  is  this  : — After  hearing 
the  evidence  on  the  one  side,  or  on  both  sides,  which  had 
been  offered,  the  case  ought  to  have  been  decided,  and 
if  either  of  the  parties  were  dissatisfied  with  the  deci- 
sion, there  ought  to  have  been  a  fresh  Appeal,  and  the 
case  ought  to  have  been  brought  under  consideration 
in  the  usual  and  ordinary  manner.  But  as  it  now 
stands,  we  have  no  authority  under  the  original  refer- 
ence, and  we  have  no  second  reference.  Consequently, 
we  have  no  jurisdiction  at  all,  and  having  no  jurisdic- 
tion, consent  cannot  confer  it ;  and  any  attempt,  of 
course,  to  pronounce  a  Judgment,  never  could  be  fol- 
lowed up  by  Her  Majesty  in  Council  by  a  valid  Order. 
We  exceedingly  regret,  for  the  interest  of  the  parties, 
that  such  a  state  of  things  has  occurred,  but  we  can- 
not proceed  in  this  case. 

In  consequence  of  the  opinion  thus  expressed  by  their  1 5th  Dec. 
Lordships,  of  their  inability  to  entertain  the  Appeal,  a 
petition  was  presented  by  the  Appellants,  which,  after 
setting  forth  the  above  facts,  prayed  that  Her  Majesty 
in  Council  would  be  pleased  to  take  their  said  Appeal, 
together  with  the  depositions  aforesaid,  into  Her  most 

*  Present :  Members  of  the  «/w(?iV/(?^  Committee, — Lord  Campbell, 
the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon.  Sir  H.  Jenner 
Fust,  and  the  Right  Hon.  Dr.  Lushington. 
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isi.M.  gracious  coiisidorjition.     And  that  the  said  Docrco  of 

Jkswunt  the  23rd  of  June  1827  might  bo  reversed,  altnred,  or 

lhu\Y'8i>.^-  "^""'i^^^j  ^1"  t^i^^t  Her  Majesty  in  Council  would  hi)  pleased 

JKE  to  direct  the  said  Sudder  Dcwanmj  Adaivlut  to  re-hear 

Ji/rSixa-jEE  the  said  cause,  and  upon  such  re-hearing  to  take  the 

lutY  SiNQ-  depositions  aforesaid   into  their  consideration,  and  ad- 
judicate thereupon. 

Mr.  JacJcson  supportc^I  the  Petition  ;  and 

Mr.    Edmund   F.    Moore   appeared    for   tlie    Ee- 
spondent. 

And  expressed  himself  ready  to  consent  to  any  course 
their  Lordships  felt  they  could  adopt  to  ensure  the 
speedy  hearing  of  the  case. 

The  cases  of  Rajunder  Narain  Rae  y.  Bijia  Govind 
Siiig  [a\  and  Sree  Miitty  Bissoonderry  Dahee  v.  Rajah 
Burrodacaunt  Roy  (^),  were  referred  to. 

Lord  Campbell  : 

All  parties  consenting,  we  think  that  the  Order  of 
the  25th  of  January  may  be  varied,  for  the  purpose  of 
making  it  an  Order  merely  to  take  fresh  evidence,  and 
to  remit  the  evidence  to  this  Court,  and  that  Order 
being  varied,  the  irregularity  will  be  entirely  cured, 
and  we  can  hear  you  strictly  under  the  Act  of  Parlia- 
ment. 

Upon  this  Petition,  their  Lordships  reported  to  Her 
Majesty  as  their  opinion  (the  express  consent  of  the 
parties  on  both  sides  having  been  given  to  that  effect), 
that  Her  Majesty's  Order  in  Council  of  the  25th  Janu- 
ary 1841,  whereby  it  was  ordered  that  the   said  cause 

{a)  2  Moore's  Ind.  App.  Cases,  181. 
(i)  2  Moore's  Ind.  App.  Cases,  127, 
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bo   rcmittod   back   to  the  Siiddcr   Dewanny  Adatolutj       1843-4.  • 
ouglit  to  be  varied,  and  that  it  ought  to  be  declared     Jeswunt 
that  the  said  Sudder  Dewanny  Adaiolut  ought  only  have  xjiiBTsiNa- 
been  directed  to  admit  the  evidence  of  the  said  wit-         J^^ 
nesses  in  the  said  petition  mentioned,  the  same  to  be  JetSixg  jeb 
remitted  for  the  consideration  of  the  Lords  of  the  Com-         y^,!,^^^' 
mittee,  together  with  the  evidence  before  taken  in  the 
said  cause,  without  setting  aside  the  final  Decree  of  the 
Sudder  Dewanny  Adawlut  appealed  against,  throwing 
any  duty  upon  the  said  Court  to  reconsider  or  re- 
adjudicate   upon  the  said  cause.     And  in  case  Her 
Majesty  was  pleased  to  order  that  the  said  Decree  of 
the  25th  of  January  1841  be  so  varied,  and  do  stand 
varied  accordingly,  then  their  Lordships  are  of  opinion 
that  the  depositions  of  the  witnesses  examined  by  the 
Zilla  Court  in  pursuance  of  an  Order  of  the  Sudder 
Dewanny  Adaivlut  of  the  12th  of  July  1842,  ought  now 
to  be  received  as  evidence  in  this  cause.     And  that 
Her  Majesty  should  be  recommended  to  direct  their 
Lordships  of  this  Committee  to  proceed  with  the  hear- 
ing of  the  Appeal  against  the  said  Decree,   together 
with   the   depositions  aforesaid,   and  to  report   their 
opinion  upon  the  said  final  Decree  of  the  Sudder  De- 
wanny Adawlut^  to  Her  Majesty. 

The  above  report  was  duly  confirmed  by  an  Order 
in  Council,  bearing  date  the  olst  of  January  1844. 

The  Appeal  now  came  on  for  hearing,  upon  the     5th  Feb. 
evidence  taken  by  the  Court  in  India  upon  the  remit,  in 
conjunction  with  the  former  evidence. 

The  questions  raised  and  argued  were,  first^  whether 
it  was  proved  by  the  evidence  that  the  Eespondent 
was  the  son  of  the  deceased  Raja  Uhhy  Sing-jee  Deep 
Sing-jee  ;  and,  secondly^  if  the  instrument  under  which 


JEE. 


251)  CASES  IN  thp:  puivy  council 

18i:j-i.       tlio  App(^ll(mts  clalined,  and  wliicli  tlu^y  insisted  opc- 

Jkswunt     Ta((Ml  so  us  l(^<^iilly  to  disinlierit  the  ]{espondcnt  in  the 

ii'ri'"!!'llVx.'!    i'.ycui  (•('  liis  l)(Mn<j:  iM'ovod  tlic  Raiii's  son,  was  valid 

•"'^'^         and  oporativc  by  tlio  Maliomodan  Tjaw,  citlicr  as  a  deed 

Ji.:tSi.\(i  .ike  oi'  gilt,  or  <i  deed  of  adoption  and  testamentary  disposi- 

1  ion.     Macnaghlcii's  TriiKiiples  of  the  Mahomcdan  Law, 

50,  51,  124,  242-3,  were  referred  to, 

Mr.  Charles  B idler ^  Mr.  JacJcson^  and  Mr.  Forsijih^ 
for  tlie  Appellants ;  and 

Mr.    Wir/ram^   Q.C.,   Mr.   E.  J.  Lloyd ^  and  Mr. 
Edmund  F,  Moore,  for  the  Eespondent. 

Lord  Langdale  : 

This  case  comes  on  upon  an  appeal  from  the  Court 
of  Siidder  Dewanny  at  Bombay, 

Tlie  Appellant  states  in  his  Plaint,  that  he  was  en- 
titled to  the  property  in  question,  in  one  form  or  another, 
as  the  adopted  heir  of  B.aja  JJhhy  Smg-jee,  who  died 
in  the  year  1825.  The  Eespondent  alleges  himself  to 
be  the  heir  of  the  same  person,  and  as  such  entitled  to 
the  property  in  question. 

The  claim  of  the  Appellant  rests  altogether  upon  the 
validity  of  a  Deed  which  is  stated  to  bear  date  on  the 
26th  of  December  1821,  and  which  is  alleged  to  be  an 
effectual  Deed  of  Gift  to  him,  of  the  property  in  ques- 
tion. It  is  also  alleged  on  the  part  of  the  Appellant, 
that  if  it  is  not  to  be  considered  as  a  Deed  of  Gift,  it 
is  to  be  regarded  as  a  "Will,  under  which  he  is 
entitled ;  if  the  Eespondent  be  not  the  heir  to  the 
whole  of  the  property,  or  at  all  events  to  one  third  of 
it.  It  is,  therefore,  of  the  utmost  importance  to  see 
what  is  the  nature  and  effect  of  this  Deed ;  it  is  dated 
the  26th  of  December  1821,  and  is  signed  by  Ubhy  Sing' 
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jec^  Deep  Sing-jec.     Tlic  Deed  is  short,  and  is  in  tlie      1843-4. 
following  words  : — ^'As  I  have  divorced  my  wife,  licr     j^^^iJ^T^ 
son,  Jet  Sih(/j  by  illicit  intercourse,  is  hereby  disin-  ^^^^^^~^'^^ 
herited.    I  have,  therefore,  adopted  you."     Then  there         jke 
follows   after  the  signature   these  Avords  : — ''  I  have  jktSing-jee 
adopted  Raiia  Jeswunt  Sing  to  succeed  to  my  property  Ubby  Sinq- 
and  title — no  one  shall  interfere  in  this  adoption.     I 
have  also  made  provision  for  all  my  wives,  by  assign- 
ing a  portion  of  land  for  their  maintenance — -they  shall 
not  be  annoyed  in  any  way,  but  considered  as  the 
mothers  of  Jeswunt  Sing^  and  so  treated  and  maintained. 
I  have  no  son,  and  the  heir  to  the  estate  is  my  brother 
Rana    Chiiter  Bing^  whose  son,  Jeswunt  Sing^  I  have 
adopted." 

The  first  question  to  be  considered  is,  whether  this  is 
a  Deed  of  Gift  which  passes  any  property  to  the  Appel- 
lant, Jesivunt  Sing  ;  and  that  depends  upon  these  words 
— ^^  I  have  adopted  Rana  Jesivunt  Sing  to  succeed  to  my 
property  and  title  :"  and  upon  this  subject  their  Lord- 
ships have  been  referred  to  Macnaghten'^ s  book  as  to 
what  is  the  meaning  of  a  Deed  of  Gift ;  in  which  it  is 
stated,  ^'  It  is  requisite  that  a  gift  should  be  accom- 
panied by  delivery  of  possession,  and  that  seisin  should 
take  effect  immediately,  or,  if  at  a  subsequent  period, 
by  desire  of  the  donor."  (P.  50.) — '' A  gift  cannot  be 
implied,  it  must  be  express  and  unequivocal,  and  the 
intention  of  the  donor  must  be  demonstrated  by  his 
entire  relinquishment  of  the  thing  given,  and  the  gift 
is  null  and  void  where  he  continues  to  exercise  any  act 
of  ownership  over  it."     (P.  5l.) 

Kow,  in  the  first  place,  their  Lordships  feel  great 
difficulty  in  saying  that  any  gift  absolutely  was  here  in- 
tended :  the  words  are,  ''  I  have  adopted  Rana  Jeswunt 
Sing  to  succeed  to  my  property."     When  is  he  to 
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1813-4.      succeed?  After  liis  dciitli.  When;  is  tlie  reliiiquish- 
Jkswunt     ment  or  any  giving   up  of  the  property  ?     There  is 
UuiJY^SiNu-  ^^"^-     I^  these  words  wore  intended  to  pass  tlic  pro- 
JKE         pcrty,  there  is  a  complete  absence  of  any  relincpiish- 
JetSinq-jee  ment  by  the  donor,  or  of  seisin  by  the  donee,  and, 
^^^  Jee.^^^    therefore,  it  appears  to  their  Lordships  tliat  this  instru- 
ment is  not  to  be  treated  as  a  Deed  of  Gift. 

Then  arises  the  question,  Is  it  a  Will  ?  We  have 
again  the  same  absence  of  his  intention  to  give,  in 
■words.  lie  says  he  has  no  son,  and  he  adopts  some- 
body who  may  succeed.  His  son  may  succeed — any 
other  person  may  succeed — if  it  is  in  the  nature  of  a 
testamentary  gift. 

This  case  seems  to  be  in  the  very  terms  of  it  almost 
similar  to  a  case  cited  from  page  124  of  Mac- 
naghteii's  book,  where  the  question  was  as  to  the  effect 
of  a  document  executed  by  a  party  declaring  his 
nephew  to  be  his  representative  in  proprietary  right. 
The  answer  declares  "the  document  to  be  of  no 
validity,  and  cannot  be  available  to  confer  any  right  of 
succession  on  the  nephew,  because  it  purports  to  con- 
stitute him  the  representative  in  proprietary  right  of 
the  framer  of  it ;  in  other  words,  it  declares  him  in 
general  terms  to  have  the  right  to  the  entire  property 
belonging  to  the  framer  of  the  document  after  the 
death  of  the  latter,"  which  is  the  only  construction  to 
be  given  to  the  words  used  here — "  I  have  adopted 
Jesivimt  Sing  to  succeed  to  my  property."  It  then 
goes  on  to  say,  "  Such  a  declaration  does  not  fall  within 
any  description  of  legal  obligation,  and  has,  therefore, 
no  validity  as  to  the  creation  of  proprietary  right." 
This,  therefore,  is  not  a  Deed  of  Gift,  nor  a  testa- 
mentary gift  to  take  effect  after  the  death  of  the  donor. 
It  appears  to  their  Lordships,  therefore,  that  this  docu- 
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mcnt  has  no  effect  or  operation  whatever  in  giving  any      1843-4. 
right  of  property  to  Jcsiount  Sing,  Jeswunt 

That  being  so,  Jcsivunt  Sing  has  no  right  on  which  ubbTsing- 
he  can  recover  anything  ;  but  with  a  view  to  what  is        jee 
ultimately  to  be  done  in  this  case,  it  is  necessary  to  JetSing-jeb 
consider  the  matter  a  little  further.  ^^^^  ^^^^^- 

JEE. 

This  case  is  brought  forward  either  upon  the  allega- 
tion that  the  Defendant  was  a  supposititious  child, 
palmed  upon  her  husband  by  Purtaba,  pretending 
to  be  his  mother,  for  the  purpose  of  obtaining  the 
property,  or  else  upon  the  allegation  that  the  child  of 
Furtaha  was  an  illegitimate  child,  born  by  illicit  inter- 
course with  some  other  person  than  the  husband  Raja 
Uhhy  Sing. 

Kow,  with  respect  to  the  question  whether,  being 
supposed  to  be  the  child  of  Purtaha^  he  was  also  the 
child  of  Uhhj  Sing^  there  has  been  a  great  deal  of  evi- 
dence gone  into,  contradictory  in  some  parts  of  it,  but 
which,  quitfe  independent  of  the  conclusion  of  law, 
preponderates  very  greatly  in  favour  of  his  being  the 
child  of  Uhhy  Sing^  and  as  such  recognized  by  him. 
Independently  of  that,  there  was  no  denial  that  Pur- 
taha  was  the  wife  of  Uhhy  Sing^  and  there  is  no  evi- 
dence which  can  be  relied  upon  to  show  that  the  most 
ordinary  presumption  ought  not  to  prevail  in  this  case. 
This  is  a  case  of  a  child  born  in  wedlock,  and  it  must, 
therefore,  be  deemed  to  be  the  child  of  the  husband. 

The  other  part  of  the  case,  which  supposes  that  this 
child  is  not  the  child  of  Purtaha^  does,  upon  examina- 
tion of  the  evidence  produced,  appear  to  us  to  be  a 
gross  attempt  at  fraud  and  imposition.  There  ia 
no  evidence  which  can  in  the  smallest  degree  be  relied 
upon,  to  support  such  a  statement.  The  declara- 
tion of  the  husband  in  the  instrument  produced  as  the 
foundation  of  tlie  Appellant's  claim  negatives  such  au 
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1813-4.      asRinnpiion,  for  ho  tlicro  sponlcs  of  liim  as  ^^  lior  son  Jet 

Jeswunt      'SVz/y  l)y  illi(;it  iutorcoiirso,"  and  thongli  that  dcc^laration 

Ubiiy'sAg-  ^^^*^y  ^^^^  ^^  ^  ^^^^^'  declaration,  as  to  the  allegation  of 

jEB        illicit  intcrconrsc,  it  is  conclusive  against  the  supposi- 

JetSin'o-jee  tion  advanced  by  the  Appellants,  of  the  child  being 

Ujjhy  tMxu-  g^ipposititious  ;  there  is  not  the  least  foundation  laid  for 

it,  and  nothing  which  can  lead  us  to  suppose  why  he 

should  be  induced  to  put  forward  such  a  case,  evidently 

false,  and  having  no  foundation  whatever. 

It  is  not  possible,  however,  to  dispose  of  this  case 
without  making  one  observation  at  least  upon  the  pro- 
ceedings which  have  taken  place.  In  the  Zilla  Court, 
where  evidence  was  brought  forward  to  a  very  great 
extent,  it  appears  that  the  Judge  so  far  forgot  that  it 
was  necessary  to  have  the  evidence  brought  forward, 
under  legal  sanction,  and  in  public,  in  such  a  way  that 
there  might  be  the  means  of  controverting  it,  imported, 
as  a  ground  of  his  decision,  something  which  came 
within  his  own  knowledge.  It  is  to  be  regretted  that 
any  such  circumstance  should  have  taken  place,  and, 
still  more,  it  is  to  be  regretted,  when  the  case  came 
before  the  superior  Court,  the  Suddcr  Deivanrnj  Adaw- 
lut^  that  a  circumstance  of  that  kind  should  have  been 
alluded  to  as  one  which  ought  in  the  smallest  degree 
to  have  any  effect  upon  the  Judgment  of  the  Court. 
It  is  impossible  to  pass  that  by  without  making  an 
observation  upon  it,  but  still  the  other  circumstances 
of  the  case  are  so  clear,  that  their  Lordships  see  no 
reason  why  the  decision  which  has  been  come  to 
should  in  any  respect  be  altered.  That  circumstance, 
if  at  all  looked  at,  might  have  been  worthy  of  further 
consideration  in  another  respect,  if  the  case  had  not 
the  character  which  it  must  be  supposed  to  have,  of  a 
fradulent  attempt  to  defeat  justice ;  and  considering 
the  decisions  which  have  been  pronounced,  and  the 
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conduct  which  has  been  pursued  by  the  Appellimts,      ^^^\ 
their  Lordships  arc  of  opinion  that  the  Appeal  ought  to 
be  dismissed  with  costs,  inchidingall  the  costs  below. 


Maha-raja  Tej   Ciiund   Bahadur        Appellant^ 

AND 

Sri  Kanth  Ghose  and  others         -  Resjwmlents.'^ 

On  Appeal  from  the  Sudcler  Dcwannjj  Adawlut  of  Bengal. 

JLlIE  question  in  this  case  was,  whether  the  repre-       ^^I^S^^' 
sentativcs  of  a  deceased  lessee,   under  a  demise  for        v.^^^ 
seven  years,  who  died  before  the  expiration  of  the  t^rm,      ^  ^^^^^  ^^^^ 

.  .  .      r"  .  seven  years  oi 

had  any  interest  m  the  unexpired  remainder  of  the  a  farmed  per- 
lease. 


gunna  in  Bcri' 
gal,  was 

The  Appellant  was  the  zemindar  of  CJiuJcla  Burdwan,  ^r^"^}^"^  \ 

.       .  .  ^    the  llaja  oi 

in  the  district  of  Moorshedahadj  which,  among  various  Burdwan. 

other  lands,  comprised  the  pergiinna  of  MimoJmr'ShaJiL  norexecut^^^ 

On  the  2nd  of  BysacJc,  1210,  B.S.  (13th  of  April  1803),  j;'^t'^thf  f^rms 

he  granted  a  lease  of  the  ^?^n/2mri<^,  comprising  206  of  holding 

mouzas,  being  one  of  the  mahcds  or  districts  of  bis  ze-  by\i  notico 

sent  by  tho 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,   tenants  of^the 
Lord  Campbell,  the  Eight  Hon.  Dr.  Lushing-ton,  and  tlie  Eight  premises. 
Hon.  T.  Pemberton  Leigh.  The  lessee 

Privy  Councillor, — Assessor, — Sir  E.  Eyan,  Kut.  the  termina- 

tion of  the 
demised  term,  when  the  lessor  evicted  the  lessee's  representatives  and 
granted  a  fre^h  lease  to  another  at  an  increased  rent.  Held,  in  a  suit 
brought  by  the  representatives  of  tho  lessee  to  recover  compensation  for 
loss  of  prohts,  that  the  act  of  dispossession  was  wrongful,  the  remainder  of 
the  term  by  the  IlindooLaw  surviving  to  the  heirs  and  representatives  of 
the  deceased  lessee,  and  damages  to  bo  paid  by  the  lessor,  calculated  upon 
:*  tho  increased  rental,  awarded. 
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IS  1 1.  mindarf/j  to  Ham  Nulhcc  Ghose^  to  hold  as  ijara-dar 
MmTa-uaja  (^1*  fiinncr  for  seven  years,  at  one  'dimvivX  j amma  or  rc- 
Tkj  CiiUM)  ^.(3,^^,.  ^f  1^,^^  1,()9,9:J7.  Ga.  Tp.,  ond  tlieveupon  /Zaw  iV^/t^ 
Ski  Kaxttt  hcc  Ghosc^  tlie  lessee,  executed  a  security-bond  of  even 
utiiois/'  i^'dio^  the  conditions  of  which,  besides  providin^^;  for  tho 
due  payment  of  tlio  malguzcu'ij  in  case  of  the  death  of 
the  lessee  during  the  term  of  the  demise,  were  as  fol- 
lows : — ^'  That  after  the  expiration  of  the  period  of 
payiug  the  kist  on  whatever  balance  there  may  be,  I 
will,  without  fail,  pay  interest  at  the  rate  of  one  rupee 
2)er  cent,  per  mensem  ;  and  in  case  of  a  default  in  the 
payment  of  the  mahjuzarij^  the  Maha-raja  in  question 
may,  at  his  option,  dispose  of  the  whole  of  my  pro- 
perty and  pay  himself ;  for  such  act  of  sale  I  shall 
have  no  remedy  at  law.  Notwithstanding  such  sale, 
should  the  balances  be  not  liquidated,  the  Maha-raja 
may  depute  a  tahsildar  to  the  mahal^  and  exact  pay- 
ment of  the  balance.  Should  a  balance  be  demandablc 
after  a  recourse  to  all  these  measures,  he  may  form 
another  settlement  of  the  mahal^  within  the  period  of 
farm,  and  w^hatever  loss  may  arise  upon  the  malguzary 
from  this  measure  within  the  period  for  which  the  farm 
has  been  granted,  I  will  pay  by  instalments.  Should 
the  ijara-dar  referred  to,  die  or  absent  himself,  these 
circumstances  will  not  be  available  to  me  as  excuses 
for  the  non-performances  of  these  engagements ;  nor 
will  I  urge  as  an  excuse,  that  the  ijara-dar  has  not  put 
his  signature  to  the  statement  of  balances.  I  will 
liquidate  the  balances  without  making  any  excuse." 
To  this  bond,  one  KisJien  Kanth  was  security.  No 
formal  lease  was  executed.  On  the  same  day  the 
Maha-raja  issued  the  following  ilam-nama^  or  notice  : 
'^  To  the  Jcurmacharies  (accountants),  ryots ^  paiks 
(officers  of  revenue),  and  kottvals  (officers  of  police), 
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of  iha  pergunna  Munohiir'Sliahi^  and  tlie  other  moiizas        ^844. 
and  mahals.     The  mahal  in  question  has  been  given  Maha-raja 
in  farm  to  Ham  Nidhce   Chose,  homVll^  to  121 G,    '^^' ^^^^^^ 
B.S.  (1803-4  to    1809-10  a.d.),    a   period  of   seven    SrikInth 

1  .„  .  ,.   .  17     7      7./  1       OiioSE  and 

years  ;    he  will  receive  petitions  and  kaboouats^  and       otheiB. 
take  possession,   and  transact  business   according   to 
rule.     You  will  attend  upon  him  and   cultivate   the 
soil,  pay  the  rent,  render  papers,  and  not  act  contrarily 
in  any  way." 

By  virtue  of  these  instruments,  Ram  Nidhee  Ghose^ 
the  ijara-dar,  obtained  possession  of  the  farmed  mahal^ 
and  for  a  period  of  four  years,  viz.  from  1210  to  1213, 
B.S.  (a.d.  1803-4  to  1806-7),  paid  malgiimnj  to  the 
Maha-raja,  agreeably  to  his  engagement. 

Ram  Nidhee  Ghose  died  on  the  11th  of  June  1807, 
leaving  the  Eespondents,  Neel  Kanth  Ghose  and  Sri 
Kanth  Ghose,  his  two  sons,  him  surviving.  Shortly 
after  the  death  of  Ram  Nidhee  Ghose,  the  Maha-raja, 
notwithstanding  the  existing  lease,  and  the  security- 
bond  of  Kishen  Kanth  already  referred  to,  and  that  the 
heirs  of  the  deceased  ijara-dar  were  ready  to  pay  the 
malguzary  and  continue  the  lease,  caused  the  pergunna 
Munohur-Shahi  to  be  put  up  for  sale  by  public  auc- 
tion, and  the  same  was  sold  to  Suroop  Chund  as  a 
mofussil  putny  talook  (or  lease  in  perpetuity),  for  the 
sum  of  Es.  70,000,  subject  to  the  payment  of  the 
2ixmm\.  ju7nma  of  Es.  1,23,937.  ,6a.  7p.,  being  an  in- 
crease of  Es.  14,000  upon  the  annual  jumma  paid  by 
the  late  Ram  Nidhee  Ghose. 

Mutual  contracts  or  hahooliats  were  entered  into, 
both  by  the  Maha-raja  and  Suroop  Chund,  for  the 
payment  of  the  renewed  malguzary  kists  and  other 
dues  ;  Suroop  Chund  in  his  kabooliat  covenanting  as 
follows  :     ''I  will  maintain  all  previous  settled  moota- 
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isiL  jcry  mdhals  ior  Hk*  p(M'I()il  of  tlio  farm,  undrocoive  mat- 
]^rAii\-Tr\,rA  O^^^'^^^'U  ^^^'  ^^^^  i^uiuo,  and  Mill  tuk(3  possession  of  ull 
,Tej  cium)    iJKi/^^jiis  Avhich  luivc  not  been  settled  in  /catklna  iind  arc 

V.  ^ 

Sui  KA.vnr    lu^ld  in  khas.^^     Suroop  Chund  took  forcible  possession 
'uthois.' *     ^^  ^^^  maJuiIs  in  qnestion,  ejecting  Ned  Kanth  GJlosc 
and  aSV/  Kanih  GJlosc  out  of  possession. 

i\^<:?^/  Kanth  G  hose  and  Sri  Kanlh  Ghose,  after  applying 
to  and  requesting  the  Maha-raja  and  Siiroop  Ghand  to 
deliver  up  possession  of  the  mahals,  and  to  make  resti- 
tution for  the  injuries  done  to  them,  on  the  20th  of 
August  1811  filed  their  plaint  in  the  Provincial  Coui-t 
of  Moorshedahad  against  Sicroop  Ghiind  Roy^  wherein, 
after  stating  the  several  circumstances  above  detailed, 
and  that  in  consequence  of  the  unjust  proceedings  on 
the  part  of  Suroop  Ghand  and  the  Maha-raja,  they 
(the  Plaintiffs)  had  not  the  means  of  paying  the  ex- 
penses of  a  suit  for  the  -whole  of  the  profits  then  due 
to  them,  and  had  therefore  brought  their  claim  for 
Es.  19,537,  being  the  amount  of  the  profits  of  the  year 
1214,  B.S.  (1807-8,  a.d),  with  interest  thereon,  up 
to  the  time  of  filing  the  plaint,  at  the  rate  of  one  per 
cent  per  mensem,  amounting  to  Es.  7,814.  14a.,  making 
in  the  aggregate  Es.  27,351.  14a. 

On  the  17th  of  Ap)ril  1812,  Suroop  Chund  Roy  put 
in  his  answer,  wherein  he  admitted  the  several  circum- 
stances alleged  in  the  plaint,  but  submitted  that  the 
claim  of  the  Plaintiffs  for  the  profits  for  one  year  only 
was  contrary  to  the  Eegulations,  and  insisted  that  the 
Plaintiffs'  claim,  if  any,  was  against  the  Maha-raja, 
and  that  the  suit  ought  to  have  been  instituted  against 
him ;  the  Defendant  also  insisted  on  his  title  and  pos- 
session of  the  pergimna  in  question,  by  virtue  of  the 
lease  granted  to  him  by  the  Maha-raja,  To  this  answer 
the  Plaintiffs  replied,  and  the  Defendant  rejoined. 
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The  Defendant  pnt  in  yanous  doeumGnts^  comprising, 


184'!. 


among  others^  an  ishtar-nmna  or  notice  alleged  to  have  Maha-raja 
been  issued  by  the  Maha-rajaj  summoning  tbe  heirs  of  y, 

the  deceased  NidJiee  Ghose  to  appear  at  his  mkheni^y^    Q^o^g^  ^nj 
and  ^\\^  security  for  the  mcdguzaryy  but  which  notice      others, 
was  not  proved. 

On  the  10th  of  3/^??/  1814,  the  Provincial  Couii  of 
Moorshcdahad  dismissed  the  suit  by  way  of  non-suit, 
on  the  ground  that  the  Plaintiffs  had  divided  the  amount 
of  their  claim,  by  suing  for  one  year's  profits  only  of 
the  pergimna  in  question,  giving  them  at  the  same  time 
liberty  to  sue  for  the  whole  amount  of  the  profits  of  the 
three  years. 

From  this  decision  the  Plaintiffs  appealed  to  the 
Sudder  Deioanny  Adaivlut  of  Bengal^  and  on  the  16th 
day  of  May  1819  that  Court  reversed  the  Judgment 
of  non-suit,  and  remitted  the  suit  back  to  the  Provin- 
cial Court,  with  liberty  for  the  Plaintiffs  to  amend,  by 
suing  for  the  profits  of  the  three  years,  and  by  supple- 
mental plaint  to  make  the  Maha-raja  a  Defendant  to 
the  suit. 

Pending  the  above  appeal  from  the  Provincial  Coiu-t, 
and  before  the  decision  of  the  Sudder  Adaivliitj  Suroop 
Chund  Roy  died,  leaving  Radha  Mohun  Roy  and 
others,  his  heirs,  surviving,  who  appeared  and  were 
duly  admitted  to  prosecute  the  appeal. 

In  pursuance  of  the  notice  of  the  Sudder  Court  of 
16th  May  1819,  the  suit  Avas  restored  by  the  Provincial 
Court,  and  placed  in  its  former  number  on  the  file  of 
that  Court,  and  on  the  6th  of  June  1819  Neel  Kantk 
Ghose  and  Sri  Kanth  GJiose  filed  their  amended  and  sup- 
plemental plaint  against  the  Maha-raja  and  the  repre- 
sentatives of  Suroop  GhimdRoy^  claiming,  in  addition  to 
Es.  27,351. 14a.,  the  amount  sued  for  by  the  original 
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^^^  plaint,  llic  sum  of  Es.  89,770.  2a.,  tlio  amount  of  the 

Mara-uaja  profits   of   llio  j)crgwina   in   (jncstion,   for  the  ycarj^ 

TejChu^'d  1215-10,  B.S.  (a.i).  1809  and  1810),  making  in  the 

Puik'antu  -wliolo  tlie  sum  of  Rs.  117,131.  16a. 

(jriioSE  and  mi*  i 

uthors.  To  this  amended  and   su})})lcmontat  jjlaint,  Radha 

3Iohun  liOf/j  tlic  eldest  son  of  the  late  Suroop  C/iund 
Roy^  put  in  an  ansAver  on  behalf  of  himself  and  the  other 
representatives  of  Suroop  Chiind^  and  thereby,  after 
alleging  that  the  Malta-raja  had  full  right  and  title  to 
lease  \hci perrjunnavo.  question  by  reason  of  the  alleged 
default  in  the  Plaintiff's  non-appearance  after  notice  at 
the  Maha-raja  cutcherry^  insisted  that  the  Maha-rajU^ 
as  the  proprietor  of  the  soil,  was  alone  liable,  and  that 
they,  the  Defendants,  ought  to  be  saved  hai-mlcss. 
To  this  answer  the  Plaintiffs  filed  their  replication. 

In  pursuance  of  the  prayer  of  the  amended  and 
supplemental  plaint,  an  ittila-nama  or  summons  was 
issued  and  served  on  the  Maha-raja^  but  he  refused  to 
answer  the  plaint,  declaring  that  the  responsibility 
attached  to  the  Mofussil  dakhildars^  and  that  he  had 
nothing  to  do  with  it. 

On  the  part  of  the  Plaintiffs,  several  documents 
were  produced,  proving  various  transactions  in  respect 
of  the  pergunna^  by  8uroop>  CJiund  ;  the  Plaintiffs  also 
produced  the  malguzary  receipts  of  their  father,  Ram 
Nidhee  GJiose^  up  to  the  period  of  his  decease,  and 
examined  witnesses  to  prove  that  there  was  no  arrear 
due  from  them  to  the  Maha-raja  at  the  time  of  his 
granting  the  lease  to  Suroop  Chund  Roy. 

On  the  11th  Septemher  1820  the  Provincial  Court 
pronounced  judgment  in  the  cause,  and  gave  it  as 
their  opinion  that,  upon  consideration,  the  Plaintiffs 
appeared  to  be  entitled  to  recover  the  amount  they 
had  sued  for,  together  Ayith  interest  on  the  amount 
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profits  of  the  farmed  mahal,  from  1214  to  1216,  B.S.      ^^ 
(1807-8-9-10,  A.D.),  from  the  Defendants,  heirs  of  Su-  Maha-raja 
roop  Chmid  Roy^  deceased ;  and  they  conceived  that  the     ^^  ^"^^^ 
Maha-raja  was  absolved  from,  and  clear  of,  the  claim  of    ^,^^  klvnth 

/    .  .        '  />(.  GiiosE  and 

the  Plaintiffs,  and  accordingly  decreed  to  that  eiiect.         others. 

The  Defendants,  the  representatives  of  Suroop  Chund 
Roy  J  appealed  from  the  Decree  to  the  Sudder  Dewannij 
Adawlut  of  Bengal.  Pending  the  appeal,  Ned  Kanth 
Ghosc  died,  leaving  3Iuhendra  Narain  Ghose^  an  infant, 
his  son  and  heir,  him  surviving ;  and  on  the  7  th  of 
August  1828,  Sri  Kanth  Ghose^  the  survivor  of  the 
original  Plaintiffs,  for  himself  and  on  behalf  of  the  in- 
fant Miiliendra  Narain  Ghose,  put  in  his  joint  and 
separate  answer  to  the  appeal. 

The  cause  came  on  for  hearing  on  the  10th  of  Decem- 
ber 1823,  before  Oourtenag  Smith,  Esq.,  the  Second  Judge 
of  the  Sudder  Adazvluty  who  was  of  a  contrary  opinion 
to  that  of  the  Judge  of  the  Provincial  Court,  and  held 
that  the  representatives  of  Suroop  Chund  Roy  were  not 
liable  to  compensate  the  heirs  of  the  late  ijara-dar  for 
the  remaining  term  of  their  lease ;  he  was  also  of  opinion 
that  the  Maha-raja  was  not  in  fault,  and  that  the  Ke- 
spondents  had  originally  no  right  of  action  ;  and  he, 
therefore,  ordered  that  the  Decree  of  the  3Ioorshedahad 
and  Provincial  Court  of  Appeal  of  the  11th  of  Septeni- 
her  1820  be  reversed,  and  that  the  costs  of  both  parties 
be  borne  by  the  Eespondents  ;  the  cause  was,  however, 
ordered  to  be  brought  forward  at  a  second  sitting  :  ac- 
cordingly, it  was  afterwards  referred  to  John  Herbert 
Harington,  Esq.,  who  concurred  generally  with  Mr. 
Courtenay  Synith  in  his  opinion,  but  conceived  that  it 
was  expedient  to  issue  a  second  itlila-nama  to  the 
Maha-raja,  requiring  him  to  answer  the  claim  of  the 
Respondents  previous  to  pronouncing  a  final  Decree. 
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1R4K  ^  second   iUlla-nama   was,    therefore,    issued   and 

M.uiA-KAJA   served  ou  the  3Iaha-raja ;  tlic  Maha-raja  appeared 

^    '      in  tliLS  second  Utlla-nama^  and  suLniitU'd  hi»  answer 

GHosi^aila  ^^  ^^^  ^^  ^  1*^^*^'  wherein  he  contenchid  tliat  tlic  re- 
otbcrs.  prcsentativcs  of  tlic  late  Suroojj  Chund  Roy  were,  by 
the  proviso  contained  iu  the  kabooUat  executed  by 
Suroop  Chund  llo?j^  liable  to  the  Plaintiffs  for  the  re- 
maining period  of  the  original  lease,  and  that  no  re- 
sponsibility in  respect  thereof  attached  to  him,  the 
J^hiha-raja,  On  the  1 6th  of  March  1 821  the  Maha-raja 
filed  a  supplemental  re})ly,  insisting  on  the  same 
grounds  as  wei-c  contained  in  his  plea. 

The  appeal  cause  was  [again  brought  before  John 
Ilcrhcrt  Ilarlngton^  Esq.,  on  the  8th  of  March  1824, 
who  was  of  opinion  that  the  Maha-raja  was  the  party 
liable  to  make  good  the  claims  of  the  Eespondent ;  but 
as  in  this  opinion  he  differed  froni  the  opinion  of  Cour- 
tenay  Smithy  Esq.,  the  Second  Judge,  he  ordered  the  suit 
to  be  brought  forward  at  the  sitting  of  another  Judge. 

The  proceedings  were  accordingly  transferred  to  John 
Ahmuttij^  Esq.,  another  of  the  Judges  of  the  Sudder 
Court,  who  agreed  with  Mr.  Ilarington^  that  it  was 
necesary  to  demand  a  plea  from  the  Maha-raja^  and 
having  great  doubts  whether  the  ishtar-nama  (or 
notice)  calling  the  heirs  of  Ram  Nidhee  Ghose  to  ap- 
pear had  ever  been  issued  as  alleged,  required  evidence 
of  that  fact ;  various  witnesses  were  accordingly  pro- 
duced by  the  Maha-raja^  to  prove  the  manner  in  which 
the  notices  were  given,  but  the  Sudder  Court  declared 
their  testimony  to  be  unsatisfactory,  and  rejected  their 
evidence. 

The  cause  was  finally  heard  on  the  29  th  of  Sep- 
temher  1825  before  Cuthhert  Thornhill  Scali/^'Es,^.^  who 
stated  his  concurrence  in  the  opinion  given  by  the 
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Acting  Judge,  and  pronounced  tlic  ultimate  Decree  of        J-^-^^- 

the  Siukkr  Court^  whereby  it  was  ordered  "  that  the  Ma^IT^ja 

Deci-ce  of  the  Provincial  Court  for  the  division  of  3Ioor-  '^^^  ^'"^'"^'^ 

shedahad^   dated  the   llih.  oi  September  1820,  a.d.,  be   Sm  Kaxth 

reversed;  that  the  claim  made  against  the  heirs  of      otherr* 

SuroojJ  CJmnd  Roij^   deceased,  together  with  the  order 

for  the  liquidation  of  the  costs  of  suit  connected  with 

the  Plaintiff's  claim,   incurred  both  in  the  Provincial 

Court  and  in  this  Court,  be  dismissed ;  and  that  the 

costs  of  both  Courts  be  made  payable  by  the  Eespon- 

dents,  and  that  the  sum  of  Es.   42,000,  the  amount 

principal    on    account    of    the    enhanced  juinma   of 

Es.  14,000,  assented  to  by  the  putnif-dm^  from  1214 

to  1216,  B.S.,  the  remaining  period  of  the  farm  of  Ram 

Nldhec  Ghose^  deceased,  together  with  the  same  sum, 

viz.  Es.  42,000  more,  on  account  of  the  interest  up  to 

the  9th  of  June  1819,   a.d.,  the  date  on  which  the 

supplementary  plaint  was  filed  against  the  Maha-7Xtja^ 

agreeable   to   the   permission  of  this  Court,  as  also 

interest  at  the  rate  of  one  per  cent,  per  mensem ^  on  the 

sum  of  Es.  42,000,  the  amount  principal  referred  to, 

from  the  9th  of  Jun^^  up  to  the  period  of  payment  of 

the  principal  sum,  together  with  costs." 

The  Maha-raja  having  prayed  for  a  review  of  the 
Judgment  by  the  Sudder  Court,  which  was  refused, 
brought  the  present  Appeal. 

The  Appellant  submitted  that  the  Decree  was  erro- 
neous for  the  following  reasons  :— 

I.— Because  tliepergunna  was  granted  to  Ea?n  Nldliee 
Ghose  in  consideration  of  personal  confidence  in  him, 
and  the  instrument  of  notification  contained  no  words 
importing  that  his  interest  therein  was  to  descend  to 
his  heirs  or  representatives ;  and  the  same,  according  to 
the  Hindoo  Law,  did  not,  in  fact,  descend  to  them. 
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18!  I.  JX. — Because  if  llio  heirs  of  Ram  Nklhcc  Gho^c  had 

^Iaha-raja  auy  interest  in  tlic  pcrgimna^  it  was  nceessary,  accord- 

iKj  CiiL'Ni)  -^^^  1^  ^j^^  Hindoo  Law,  in  order  to  preserve  such  in- 

Sia  ivAN-nr  terest,  that  tliev  should  liave  apph'ed  for  a  renewal  of 

GlIosKalul  '  1111  11  1  T      1 

othora.  tlio  pulUi^  and  thereby  have  undertaken  tlui  discharge 
of  the  jumma^  and  other  engagements  relating  to  the 
2)cr(junna^  which  they  failed  to  do. 

III. — Because  the  Appellant  did  not,  by  means  of 
the  lease  to  Bam  Nidhee  Ghose^  or  by  any  other  instru- 
ment, preclude  himself  from  alienating,  either  wholly  or 
partially,  his  zcmindary  rights,  subject  to  all  existing 
contracts ;  and  because,  having  such  power,  the  Ap- 
pellant did  subsequently  grant  a  perpetual  lease  of  the 
pergiinna  to  Suroop  Chund  Roy^  subject  to  all  such  ex- 
isting contracts,  among  others,  to  the  interests  (if  any) 
of  the  heirs  of  Ram  Nidhee  Ghose, 

IV. — Because  the  Appellant  did  not,  and  did  not 
assume  to,  grant  to  Suroop  Chund  Roy  any  interest  in 
the  pergunna  which  he  was  not  lawfully  empowered  to 
grant ;  and  because  the  Appellant  cannot  be  made  re- 
sponsible for  any  acts  which  may  haA^e  been  committed 
by  his  alienee,  in  violation  of  the  legal  rights  of  pro- 
prietors having  partial  interests,  such  acts  not  having 
been  sanctioned  or  concurred  in  by  the  Appellant. 

V. — Because  Suroop  Chund  Roy  (if  any  one),  and  not 
the  Maha-raja^  was  liable  to  the  Eespondents. 

YI. — Because  the  Appellant  and  the  heirs  of  Suroop 
Chund  Roy  being  co-Defendants,  the  Appellant  had  no 
opportunity  of  contesting  with  the  heirs  of  Suroop 
Chund  the  liability  of  the  Appellant  to  indemnify 
Suroop  Chund  against  the  consequence  of  the  Eespon- 
dents' proceedings. 

The  Eespondents,   Sri  Kanth  Ghose  and  dfuhendra 
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Narain  Ghose^  in  support  of  the  Decree,  relied  upon  tlic       ^''^•^  *• 
following  reasons  : —  Maha-raja 

I. — Because  the  act  of  dispossessing  the  heirs  of  the         ^^^jiu.nd 
deceased  ijara-dar.  before  the  expiration  of  the  term  of    ^^^^  "Kaxth 
the  lease  granted  to  the  late  Ram  Nldhec  Ghose  by  the      otkur«. 
Malm-ra^a^  was  of  itself  arbitrary  and  unjust,  and  con- 
trary to  law. 

II. — Because  the  heirs  of  Earn  Nidhee  Ghose  were 
entitled  by  hereditary  succession,  to  continue  in  pos- 
session of  the  pergimna  and  mahals  in  question,  for  the 
remaining  term  of  the  lease,  there  being  no  malguzarij 
arrears  due,  or  any  default  made  in  the  payment  of  the 
rent  or  IdsU  required  by  law. 

III. — Because  the  heirs  of  Ram  Nidhee  Ghose  were 
entitled  to  full  compensation,  for  the  loss  of  profits,  de- 
rived from  the  farmed  mahals^  for  the  three  years  during 
w^hich  they  were  so  illegally  kept  out  of  possession,  and 
the  Maha-raja^  as  the  owner  of  the  mahals^  and  the 
original  ejector,  rightly  declared  liable  for  the  amount 
of  such  profits,  and  the  interest  as  claimed  by  these 
Eespondents. 

The  other  Eespondents,  the  representatives  of  ^u- 
roop  Chund  Roij^  also  supported  the  Decree  for  the  fol- 
lowing reason : — 

Because,  under  the  circumstances,  the  Maha-raja 
was  bound  to  indemnify  Suroop  Chund  Roy  and  his 
heirs,  against  the  claim  made  by  Sri  Kanth  Ghose ^  in 
respect  of  the  pergunna  in  question,  and  the  demand 
being  established,  the  ^laha-raja  was  the  proper  party 
liable  to  satisfy  that  demand,  according  to  the  tenor  of 
the  Decree  appealed  from. 

Mr.  Charles  Buller^  Mr.  Jackson^  and  Mr.  Forsythj 
for  the  Appellant. 
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184-1.  Mr.    lV/f/ra7}f,   Q.C.,  and  Mr.  Edmund  F.  MijorCj 

Maiia-haja  ^<"^'  ^li^'  liospondent,  Sri  Kanlh  Gh()^c\  and 

TkJ  (.'HlMi 
Y. 

Si:i  Kantii  Mr.  Bitrgc^   Q.O.,   and  Mr.  ^.  ,/.  Lhyd^  for  the 

otLVa.*  Eespoiid(>iits,    Die    veprcscmtatives    of    Snroop 

Chund  llofj.  E 

The  Eiglit  IIoii.  Dr.  Lusiiincjton  :  | 

I3fli  Maj-  This  is  an  Appeal  from  tlic  Suddcr  Dewanwj  Adaw- 
^^'^'^'  hit  at  Bengal^  and  the  snbject  of  the  suit  is  a  lease  of 
the  pergunna  McmoliurShahi,  It  does  not  appear  that 
any  lease  was  executed  in  writing',  but  the  Appellanty 
the  Zemindar^  states  the  agreement  in  the  following 
tenns,  addressing  it  to  the  native  serv^ants,  that  ''  The 
malial  in  question  has  been  given  in  farm  to  Ram 
Nidhee  GhosCj  from  1210  to  121G,  B.S.,  a  period  of 
seven  years  :  he  Avill  receive  petitions  and  kabooliatSj 
and  take  possession  and  transact  business  according 
to  rule.  You  will  attend  upon  hiniy  and  cultivate  the 
soil,  pay  rent,  render  papers,  and  not  act  eontrarily  in 
any  way." 

This  is  done  in  a  notification  beai-ing  date  the  13th 
of  Afvil  1803,  addressed  to  all  the  native  officers  of 
the  pergunna.  Such  an  acknowledgment,  coming 
from  the  Appellant,  is,  as  against  him,  conclusive  evi- 
dence of  the  terms  of  the  agreement. 

The  original  lessee  continued  in  possession  for  four 
years  and  two  months,  and  died  on  the  11th  of  June 
1807. 

There  is  no  dispute  as  to  these  facts^  and  the  only 
question  arising  is  one  of  law,  whether,  by  the  terms  ' 
of  the  gi-ant  and  the  Hindoo  Law,  the  lease  terminated 
with  the  death  of  the  original  granteej  or  suiwived 
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(luring  the  remainder  of  the  term,  to  his  heirs  and  re-        i^^**- 
prcscntatives. 


With  respect  to  the  construction  of  the  grant,  it  is 


Maha-kaja 
Tej  Chund 

V. 

contended  on  behalf  of  the  Appellant,  that  it  contains    ^^i  Kanth 

.  .,       .  .  Gjiose  and 

no  words  winch  would  necessarily  import  a  contmu-  ^  others. 
ance  of  the  interest  after  the  death  of  the  grantee,  and 
this  may  possibly  be  true.  13 ut  on  the  other  hand, 
the  lease  is  for  the  fixed  term  of  seven  years,  and  there 
are  no  expressions  which  point  to  any  earlier  determi- 
nation of  the  interest.  The  pmnd  facie  meaning  then 
is  a  continuance  for  seven  years,  and  had  there  been 
any  intention  on  the  part  of  the  grantor  to  have  affixed 
any  limitation,  he  ought  to  have  done  so  by  the  inser- 
tion of  qualifying  words.  Had  such  been  the  inten- 
tion of  the  parties,  nothing  could  have  been  easier  than 
to  have  added,  ^^  Provided  the  grantee  so  long  live." 
And  if  the  party  having  the  full  power  to  engraft  the 
qualification,  omits  to  do  so,  the  general  principles  of 
law  would  be  opposed  to  any  implied  presumption. 

These  are  the  general  principles  of  construction, 
which  their  Lordships  would  be  inclined  to  apply  to 
the  grant,  but  as  this  is  a  transaction  to  be  governed 
by  the  Hindoo  Law,  a  contrary  interpretation  may  pre- 
vail, if  it  be  shown  that  the  prlmd  facie  construction  is 
contrary  to  the  Hindoo  Law,  or  the  established  custom 
of  construing  such  contracts  in  Bengal, 

The  onus  of  proving  the  law  must  necessarily  lie 
upon  the  Appellant,  who  seeks  to  show  that  the  con- 
tract should  be  governed,  not  by  general,  but  by  par- 
ticular rules. 

The  question  then  is  narrowed  to  this  point : — Has 
the  Appellant  proved  the  law  governing  Hindoo  trans- 
actions, to  be  such  as  he  avers  it  is,  by  authority  from 
any  books  of  Hindoo  Law,  or  by  decided  cases,  or  has 

VOL   III.  I  1 
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I'^^J  ••        lie  sliowii  that  :i  eoustructioii  tid verse  to  liis  interests 

Maiia-kaja   would  1)(*   at   variance   witli   tlio  cslahlislKMl  customs 

lEj  CnuM)   iiiKJer  which  sucli  prop(n-ly  iu  tluit  country  lias  hoen 

Sin  Kanth   always  held  and  enjoyed  ? 

others.  As  to  the  first  head  of  proof,  it  may  he  very  quickly 

disposed  of ;  neither  here  nor  in  the  Courts  below,  has 

any  authority  been  cited,  from  the  text  books  of  Hindoo 

Law,  opposed  to  the  decision  of  the  Suddcr  Dewann?j 

Adaivlut. 

Secondly.  With  regard  to  decisions  in  the  Courts 
below,  one  case  was  cited,  Zoolfikar  AUy.  Akhar  Ilosseln. 
This  case  occurred  in  the  Provincial  Court  of  Moorshc- 
dahad  in  1813,  and  was  decided  by  Mr.  Roche,  It 
does  not,  however,  appear  to  have  been  considered  as 
any  authority  upon  the  question  of  law  by  any  one 
of  the  six  Judges,  under  whose  cognizance  this  case 
from  time  to  time  has  come.  It  is  not  adverted  to  by 
any  one  of  them,  and  when  the  case  itself  is  examined, 
it  is  doubtful  whether  it  has  any  bearing  on  the  main 
question.  It  is  not  clear  that  the  grant  in  that  case 
was  for  a  term  of  years,  and  the  suit  w^as  by  the  per- 
son who  had  become  the  security,  and  who  did  not 
appear  to  be  the  heir  of  the  farmer  or  original  lessee. 
There  is  no  decided  case  adverse  to  the  claim  of  the 
Eespondent. 

Then,  with  respect  to  the  third  ground,  viz.,  the 
averment  that  the  continuance  of  a  lease  granted  for 
a  term  of  years,  for  the  remainder  of  that  term,  to  the 
heirs  of  the  deceased  tenant,  is  at  variance  with  the 
established  customs  under  w^hich  such  property  in  that 
country  is  held,  and  might  be  very  detrimental  to  the 
system.  This  argument  wholly  fails.  It  is  not  averred 
nor  proved,  that  the  subsistence  of  the  lease  for  its  full 
term,  although  the  original  lessee  should  die  during 
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tlio  currency,   is  an  unusual    occurrence  in    Bengal.         i^M- 
Nor  is  it  said  that  the  maintenance  of  such  lease  woukl  Maha-kaja 
he  productive  of  injury  to  the  community.     Not  one         (^hund 
of  the  Judges  have  supported  such  an  opinion,  and  if    ^'/^  Kantit 
tliere  had  been  any  sound  ground  for  such  an  opinion,       others, 
tlieir  local  experience  could  not  have  failed  to  suggest 
it.     Mr.  Courtenay  Smithy  who  was  of  opinion  that  the 
Eespondents  were  not  entitled  to  recover  at  all,  founds 
his  judgment,  not  on  the  general  law,  nor  upon  the 
snpposition  that  mischief  must  always  arise  from  the 
upholding  a  lease  after  the  death  of  the  lessee,  for  the 
remainder  of  the  term,  but  upon  circumstances  whicli 
ho  conceives  may  belong  to  this  transaction,  as  the 
^\'ant  of  a  specific  condition  for  the  continuance  of  the 
term,  after  the  death  of  the  lessee,  the  youth  of  the 
heir,  and  the  poverty  or  supposed  insufficiency  of  the 
security.     I  may  observe  that  none   of  these  latter 
grounds  were  attempted  to  be  insisted  upon  at  the 
Ear. 

It  is  not  necessary  to  prosecute  this  inquiry  further  : 
tlieir  Lordships  are  well  satisfied  that  the  Judgment  of 
tlie  Sudder  Dewanny  Adawlul)  maintaining  this  lease 
according  to  the  prima  facie  meaning  of  the  contract, 
is  not  contrary  to  the  law  or  practice  of  Bengal^  and 
so  far  from  being  detrimental  to  the  just  rights  of  pro- 
perty, or  due  cultivation  of  the  soil,  a  holding  which 
enables  the  lessee  to  expend  his  capital  in  the  improve- 
ment of  his  farm,  without  the  prospect  of  the  due 
reward  being  lost  to  his  heirs,  in  case  of  his  own  death 
before  the  expiration  of  the  term,  cannot  be  otherwise 
than  beneficial. 

The  Eespondents  are  the  heirs  of  such  a  tenant, 
and  as  they  have  been  deprived  of  the  beneficial  enjoy- 
ment of  the  farm  for  nearly  three  years,  their  Lord- 
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1>^J'.  ships  concur  willi  the  Court  l)oh)W,  in  think iiiti;  thiit 
Mai^a^^iaja  lh(\y  aro  eniithnl  to  he  mdemnified,  tor  llie  h)ss  iiccruini;- 
Tej  CnuND    f^.Q^i^  w^Q  wroncr  done  to  them. 

V.  p  ^ 

Sill  Kantii  But  a  question  remains,  as  to  who  is  liahh;  to  make 
^otliorr"  good  tills  loss.  The  Appellant,  the  Zemindar  of  Biird- 
waHy  the  original  proprietor  and  lessor,  or  the  n^pre- 
sentatives  of  Suroop  Chimd  Rofj^  wlio.form  another  s(it 
of  Eespondents  in  this  case ;  Chimd  Roy  having,  on 
the  death  of  the  grantee  of  this  lease,  taken  a  piiiui/ 
talook  of  the  whole  estate  of  which  this  farm  formed  a 
part. 

In  the  Provincial  Court,  and  in  the  Stidder  Adatulut,      i 
there  has  been  much  litigation  on  this  point,  and  much 
evidence  taken ;  but  it  does  not  seem  to  their  Lord- 
ships necessary  to  set  forth  the  details  of  those  pro- 
ceedings.    By  the  final  judgment  of  the  Sudder  Adaiu- 
lut,  the  Zemindar  of  Burdwan^  the  Appellant,  has  been 
decreed  to  pay  the  damage  which  has  accrued.     He  is 
the  original  and  moving  cause  of  all  the  loss  which  has 
befallen  the  Eespondents.     "Without  due  regard  to  the 
contract  he  had  entered  into,  and  whilst  that  contract 
was  still  subsisting,  he  demises  to  Chund  Roy  the  whole 
estate,   including  this  farm,   for  an  increased  rental. 
The  Maha-raja  indeed  contends  that  in  the  Jmhooliat  io 
Suroop  Chund  he  had  stipulated  for  the  observance  of 
existing  leases,   but  Mr.   Harington  disposes  of  this 
argument  by  showing  that  this  stipulation  could  not 
reasonably  be  extended  to  cover  this  grant ;  for,  if  the 
old  lease  were  to  continue,  there  would  be  no  source 
from  which  the  new  lessee  could  fulfil  his  engagement ; 
as  to  a  prohibiting  clause,  v^dth  regard  to  this  lease  it  is 
utterly  at  variance  with  the  main  case  of  the  Maha- 
raja^ namely,  that  the  lease  had  expired  by  the  death 
of  the  lessee. 
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The  Maha-raja  has,  therefore,  by  his  own  acts,  and        is-14. 
tlirongh  the  medium  of  others  whom  he  has  empowered  maha-uaja 
to  act,  violated  his  own  engagements,  and  thereby  oc-    '^^^  Chund 
casioned  great  loss  to  the  Eespondents.     For  this  loss    Sm  Kanth 
their  Lordships  are  of  opinion  that  the  Sadder  Adcm-    ^othol-^^'^ 
lat  have  justly  made  him  responsible.     The  amount  of 
the  damages  given  appears  to  have  been  fairly  fixed, 
according  to  the  increased  rent,  which  the  new  lessee 
undertook  to  pay  ;  the  Court  below  gave  for  the  three 
years    the    Eespondents    were    dispossessed,    42,000 
rupees,  being  the  amount  the  new  tenant  undertook 
to  pay — certainly  not  an  exorbitant  estimate  of  the 
real  loss.     Their  Lordships  are,  therefore,  of  opinion 
that  the  Decree  of  the  Sudder  Deivamiy  Adawlut  must 
be  affirmed,  and  with  costs. 
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SkBIUT  MooTTOO  A^I.IAVA   n.ACillAN-] 

ADIIA    ({OWMKY    VaLLAHIIA    VlM-  \  Af>/)('Uailf^ 
IMA  AVOUDIA  TaVKR        -       -  ) 

AND 

Eany  An(^\  MooiTOO  Natciiiar     -     UcHpondmt.^' 
On  Apiical  from  the  Siiddcr  Dcwanny  Court  at  Madras. 

\     ^'      JL  HE  suit  out  of  wliicli  the  present  Appeal  arose,  was 
istli  Jimo      orisrinallv  instituted  in  the  Provincial  Court  for  the 

1841.  ^  ''      .    .   . 

- — ^^  Southern  Division  of  Madras^  by  the  Eespoiident,  Rany 
for  Vossession  ^W^  Moottoo  NatcMar^  the  fifth  Avife  and  eldest  sur- 
of  &  zenunda-  yiying  widow  of  the  lato  Moottoo  Vijaya  Raghanad/ia 
tiiF's  titlo  do-  Gowery  Vallahha  Ferria  Woodia  Taver^  Zemindar  of 
the  fact  of\?^  Skivagunya^  deceased,  against  Moottoo  Vijaya  Ray  ha- 
diviBion  hav-     .nadlia   Bodha    Gooroo    Swam?/  Perria    Woodia   Taver 

ing  taken  .  ^ 

place  bet^veon  (siucc  also  dcccascd,  and  now  represented  by  the  Ap- 
No  a^eniiont  pellaut),  the  SOU  of  Moottoo  Vadooyanadha  Taver ^  and 
of  such  divi-     w^Q   o-reat  nephew  of  the  deceased  Zemindar,  Moottoo 

Bion  was  .  .  . 

made  in  the  Vijciya  Rayhanadka  Gotvery  Vatlahha  Perria  Woodia 
didTho  ^Courts  Tavcr^  for  the  recovery  of  the  zemindary  of  Shivayunya^ 

in  1)1  diet.,  as 

the  Madras  ^  Present :  Members  of  the  Judicial  Coutmittee, — The  Lord  Pre- 

Regulation  sident,  the  Yice -Chancellor  Wigram,  the  Right  Hon.  Dr.  Lushing- 

XV.   of  181G,  ^       ^^^  ^^^  UmU  Hon.  T.  Pemberton  Lei<?h. 

sec.   10,  make  •      r*         -T^                                    . 

it  a  point  to  bo  Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart,  and  SirE. 

estabhshed,        Pyan,  Knt. 

though  some 

evidence  was 

given  of  the  fact.    Held  on  appeal,  that  there  had  been  a  miscarriage,  the 

conditions  of  the  Regulation  being  imperative,  and  the  Decree  of  the  }S  udder 

Dewanny  AdavAut  reversed. 

But,  as  the  parties  had  acted  under  a  misapprehension  of  the  Regula- 
tion, leave  was  given  to  institute  a  fresh  suit  within  three  years. 
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cluiincd  by  her  ns  the  sole  and  legal  heiress  (being  the        i^-ii. 
senior  surviving  widow  of    Goiverjj    VallahJia    Woodla      Siumut 
Tavcr\  in  default  of  male  issue  of  the  late  Zemindar^       A^ijaya 
according  to  the  customs  of  his  caste,  and  the  Hindoo  ^'"^  "(^v-ery  "^ 
law  of  inheritance.  Vallaiuia 

The  plaint  represented  her  claim  to  be,  that  Mijot-  Woodia 
too  Vadooganadha^  the  Zemindar^  was  upon  his  death  Taver 
succeeded  by  his  widow,  and  that  his  widow  adopted  Eany^Anga 
the  late  Zemindar^  Goiuerfj  Vallahha  Woodia  Taver  ;  that  Moottoo 
Gowery  Vallcihha  Woodia  Taver  v^di^^ldiO^Qdi  in  ^o^^Q^^^ioYi 
of  the  zemindarij  at  the  death  of  his  adopted  mother ; 
that  he  was  ousted  of  that  possession  by  Murdoo 
Sarvacar^  and  re-instated  by  the  Government,  and 
then  invested  with  a  permanent  2^0  tta  ;  that  an  alleged 
Will  of  Gowerjj  Vallahha  Woodia  Taver,  which  was  set 
up  by  the  Defendant,  and  under  Avhich  he  had  pro- 
cured himself  to  be  put  in  possession  of  the  zemindarij 
by  the  Collector,  was  a  forgery  ;  and  that  she,  the 
Eespondent,  had,  in  an  arzi  addressed  to  the  Collector 
on  the  third  day  after  her  husband's  death,  protested 
against  the  validity  of  the  Will,  and  had  insisted  upon 
her  own  title  to  the  zemindar]}  ;  that  in  answer  to  cer- 
tain takeeds,  forwarded  to  her  by  the  Collector,  de- 
manding to  know  whether  she  was  willing  to  admit 
the  Will,  she  directed  her  son-in-law  to  write  to  the 
Collector,  and  repeat  the  allegation  that  the  Will  was 
fabricated,  and  that  she  was  herself  the  legal  heiress ; 
and  that  she  was  informed  by  her  son-in-law  that  ho 
had  accordingly  addressed  the  Collector  to  that  effect, 
and  that  upon  the  possession  being  committed  to 
Moottoo  Vadooga  Taver^  she  had  sent  her  father  to 
the  Collector  for  the  purpose  of  making  the  same 
representation. 

The  answer  of  Bodha  Gooroo  Sioamy   Woodia  Taver ^ 
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IS  1 1.  (l(Muc(I  Hint  tlio  title  of   Goiucr/i  Vallahha  "was  dcrivcMl 

SiTTmut  by  ;i(l()[)ti<)ii ;  luul  stated  that  Way  a  Tuveraml  Gowen/ 

^\\T\\\  Vull((h/tf(  Woodla  7Vfi^(?r  were  co-heirs  of  the  2rcw/??t/«r//, 

ijAciiANAi.iiA  ^vliieli  Avas  iiidivisibh^,  and   lie  insisted  upon  his  own 

(Jowi:i;y  ... 

Yallaiuia     rii;lii,  ill  eil'ect,  on  the  ground — first,  that  tlie  original 
1  KiiKiA       vin-iit,  was  in  Woija  Tavcr^  and  was  not  prejudiced  by 
Taveii       the  ])o t ta  i^^wa^  to   Gowerij  Vallahha  .  Woodla   Taver  ; 
-n.  J'a.^^a   secondly,  tliat  he  was  the  eldest  male  heir  of  the  de- 
IVFooTToo     ceased  Zemindar  ;  thirdly,  that  the  effect  of  tlie  Will, 
^ATcii  All.    -^^  ^1^^  contingency  which  had  happened,  was  to  vest 
the  title  in  him ;  and,  fourthly,  that  the  acquiescence 
and  acknowledgment  of  the  Eespondent,  as  shown  by 
her  arzl  to  the  Collector,  and  her  acceptance  of  a  pro- 
vision from  Moottoo  Vadooga  Taver  out  of  the  zemln- 
darijj  had  precluded  her  from  disputing  the  disposi- 
tions which  the  Will  had  made. 

The  reply  of  the  Eespondent  denied  the  'authority 
of  the  Will,  and  of  the  other  documents  Avhich  had 
been  adverted  to  in  the  answer  of  the  ^Defendant ;  and 
the  Eespondent  insisted  that  the  zemindary  was  not 
hereditary,  but  was  separately  acquired  by  Gowery 
Vallahha  Woodla  Taver ^  and  that  as  such  separate  ac- 
quisition it  belonged  to  his  widow,  in  preference  to  the 
male  descendants  of  his  brother. 

In  the  above  proceedings,  no  issue  was  raised  as  to 
a  division  of  the  common  property  of  the  brothers, 
having  taken  place. 

On  the  5th  of  Decemher  1834,  the  Provincial  Court 
pronounced  a  Decree,  dismissing  the  Eespondent's 
plaint  with  costs,  i^gainst  this  Decree  the  Eespon- 
dent appealed  to  the  Siidder  Deioanny  Adawlut^  insist- 
ing on  the  same  case  as  before,  but  without  raising 
any  issue  as  to  a  division  of  property  between  the 
brothers. 
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On  tlie  17th  of  April  18^7^  the  Sudder  Adaivlut 


1844. 


proceeded  to  pTonounee  the  lollowing  Decree  : —  Suimut 

"  In  proceeding  to  determine  upon  tlii&  claira  to     vuaya 
succeed  to  the  zemindar}/  of  Shlvag.un(}ay  as  between  ^^q^^v^^ 
the  Appellant  (the  present  Eespondent);  Anga  Moottoo   Vallabha 
NatcJdar^  the  surviving  widow  oi  the  late  2kmiudarj     "Woodia 
Mootoa    Vijat^a  Raghanadha  Gowerij    Vallahha  Perria      Iaver 
Woodia  TaverymidL  the  Eespondent  (the  now  Appellant),  j^^jsrY  Axga. 
Bodha  Gooroo  ^ii'amij  Taverj  who  has  succeeded,  in  the    Moottoo 
possession  of  th:at  zcmindarijy  his  father,  who  was  the 
son  of  the  elder  brother   of   the   said   deceased  Ze- 
mindar^  the  Court  deem  it  proper  to  notice  decisions 
of  this  Court,  of  which  the  effect  appears  to  them 
to  be  that  the  grantee  of  the  dunud-i^milkeat-i-isthn-' 
ra?'*  must  be  held  to  hold  the  zemindar y^  under  that 
grant,  as  self -acquired  property.     There  is  indeed  in 
the  present  case  especial  ground,  as  observed  in  the 
question  put  by  the  Provincial  Court  to  the  pundits ^ 
for  so  regarding  the  tenure  of  the  above-named  Zeinin-^ 
dar^  and  that  ground  is  mentioned  in  the  Proclamation 
of  this  Government,  bearing  date  the  6th  Juhj  1801^ 
which  is  an  exhibit  on  record. 

^^  It  is  plainly  deduceable  from  Eegulatioti  XXY.  of 
1802,  that  previously  to  the  fixing  of  the  permanent 
assessment,  succession  to  ^^emindarij  tenures  was  not 
governed  exclusively  by  the  laws  of  inheritance,  but 
that  the  ruling  power  created,  tolerated,  abolished,  or 
disposed  of  these  tenures^  as  might  be  considered  most 
expedient  for  the  purpose  of  realizing  the  public  re- 
venue from  the  lands.  It  is  clear,  therefore,  that  in 
rejecting  the  claims  of  the  original  Plaintiff,  whatever 
might  be  the  specific  grounds  of  such  rejection,  and  in 
granting  the  zemindarf/  to  the  original  Defendant,  the 

^'  Deed  of  permanont  liOrdsMp, 

yoL,  III,  J  1 


cast:??  tx  the  vvjyr  covscrr. 
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SUIMUT 

VlJAYA 

PAOHANADH.V 

GOWEIIY 

VALLAnifA 

Peru I A 

WOODIA. 

Taver 

V. 

Uakt  Anga 

ivioottoo 

Natcuia^k. 


British  Owcnimeiit  oxorcisod  a  riglit  wliicli,  nccovdluf^ 
of  the  (lecUircd  usages  of  the  cuiuitiy^  was  vested  in  the 
ruling  po^vcr. 

"  Otlioi'^  decisions  on  clai'ius  to  scynindarlcs  liavo- 
gone  to  aifirm  the  decis^ion  that  the  grant  oi  thesiinud- 
i'milkeai'i-istimrar  was  in  eacli  instance  an  act  of  the- 
more  will  and  pleasm-e  of  the*  Govcrnmont,  iiTcspcctive' 
of  the  rules  of  hereditary  swccessiouy  and  the  Court 
contemplating  therefore  tli^e  property  conferred  by  that 
siumd  as  the  self -acquired  propei-ty  of  the  original 
grantee,  put  the  following  questions  to  th-e  pimdits  o£ 
the  Court  with  reference  to  the  claim  under  considera- 
tion.    Question  :- — 

'^1,  A.  and  B.  were  brotlaicrs^  of  v/liom  the  younger^ 
B.,  acquired,  without  the  aid  of  any  pivteifnal  property ^ 
a  distinct  and  separate  estate,  in  which  A.  was  not  en- 
titled to,  and  did  not  participate.  A.  died,  kaving  a 
son,  and  afterwards  B.  di^d,  leaving,  a  widow  and 
daughters^  but  no  son,,  son's  son,,  or  son's  gi'andson. 
Upon  B.'s  death,,  under  the  foregoing  circu^mstances,. 
is  his  widow  entitled  to'  succeed  to  his  said  estate,  or  is- 
the  son  of  A.  entitled  to  succeed  thereto,,  in  preference- 
to  B.'s  widow  ? 

'^  (The  authorities  for  the  answer  to*  the  above  ques- 
tion to  be  stated  at  large.) 

"  Answer.  If  A.  and  Bv,  the-  Brothers,,  had  not 
divided  their  common  property,  acquired  by  their 
farther,-  or  paiernal  grandfather,  or  others,  the  son  of 
K.J  the  elder  brother  of  Bo,  is  entitled  upon  B.'s  death 
to  succeed  to  the  estate  mentioned  in  the-  question^, 
which-  was  acquired  by  B,  himself,- 

''  2.  If  A.  and  B.,  the  brothers,,  had  dwid'®d  their' 
common  property  acquired  by  their  father,  or  paternal 
grandfather  J  or  others,  the  widow  of  B.  i^  entitled  to 
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succeed  to  his  self-acquired  estate  mentioned  in  the     ^^^f^^^ 
•queistioD,  Skimut 

^'  Authorities  are, — The  text  of    Vrihaspafi,  and  the      vuaya 
-commentary  thereof,   on  the  subject  of  the  right  of  ^ooweky*' 
■succession  to  the  estate  of  one  who  leaves  no  male    Vallabua 
issue,  in  the  law-books  called  Smriti  Chandrihi   Mad-     Woodia 
haviyam.   &c.,  Dharma  Sastras.     It    must  be   under-      Taver 
stood  that  iha  widow  has  this  right  in  case  of  her  Eaxy  'Ajuqx 
husband  being  separated  from  his  co-heirs.     Accord-     Moottoo 
ingly,    Vrihaspcdi  declares  the  several  kinds  of  pro- 
perty received  in  mortgagOj  &c,  the  {jaya)  wife  shall 
take,  with  the  exception  of  real  property,  in  cases  of 
divided  family.     The  meaning  of  this  text  is  explained 
by  the  author  of  Smriti  Chandrika  as  follows  :  (The 
widow)  shall  in  cases  of  divided  family  take  the  whole 
estate,  real  and  personal,  i^eeived  in  mortgage,  &c.,  be- 
longing to  her  husband.     By  the  term  ^  divided  family,' 
it  follows,  that  in  the  case  of  undivided  family,  the 
wealth  of  a  person  who  died  leaving  no  male  offspring, 
shall  devolve  solely  upon  his  father,  brothers,  &c.,  who 
lived  together. — The  term  {jaya)  means   the   wedded 
wife ;  the  passage,   ^  with  the  exception  of  real  pro- 
perty,' regards  the  widow  who  has  no  daughter, 

'^  2,  The  text  of  Nareda  and  its  commentary  on  the 
subject  of  the  right  of  succession  to  the  estate  of  one 
who  leaves  no  male  issue  in  the  law  books  called 
Vyahavahara^  Myukha^  &e.,  Dharma  SasiraSj  Nareda 
says,  '  Among  the  brothers,  if  any  one  die  without 
issue,  or  enters  a  religious  order,  let  the  rest  of  the 
brethren  divide  his  wealth,  except  the  wife's  separate 
property.  Let  them  allow  a  maintenance  to  his  women 
for  life,  provided  these  preserve  unsullied  the  bed  of 
their  lord.  If  they  behave  otherwise,  the  brethren 
may  resume  that  allowance.'     '  This,'  Madcma  says, 
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1844.  ^  relates  to  tlic  widow   of  jin  uurlividcd  or  rc-unitr J 

SuiMUT  brother,  since  it  is  read  uii(l(u-  th:it  hviuV 
^'u  vvT  ^*  '^-  ^^^^  comiiKMitiiry  on  the  text  of  Yarjufjawalkija^ 

i<i<;HANAunA  deehiratorv  of  tlie  ridit  of  widow,   daii'jrliter,  &c.,  to 

(.rOWEUY  *^  PIT  1-  • 

Vallauwa  inherit  tlie  estate  of  one  who  leaves  uo  male  issue,  iii- 

Veihua  scrted  in  clause  39,  sccticni  1,  clianter  11,  of  the  law- 

Taveh  book  called  3IUacshara^  '  Therefore  it  is  a  settled  rule, 

x»      ^*A  that  a  wedded  wife,  bcin^?  chaste,  takes  the  whole  estate 

liAFY  ANQA  . 

MooTToo  of  a  man,  who,  being  separated  from  his  co-heirs,  and 
jNATciiLiii.  j^^^  subsequently  re-united  with  them,  dies  leaving  no 
male  issue.' 

'^  The  answer  of  the  pundits  makes  the  decision  be- 
tween the  parties  to  this  appear  dependant  on  the  fact 
of  there  having  been  or  not  been  a  division  of  paternal 
property  between  the  late  Zenwidar  and  his  elder 
brother. 

^^  The  Provincial  Court  have  assumed  the  negative 
of  this  question,  but  on  what  grounds  does  not  appear, 
for  the  Decrees  of  that  Court  tidve  no  notice  of  the  evi- 
dence produced  by  the  parties  in  the  original  suit  on 
this  point. 

^'  The  Court  are  of  opinion,  that  the  direct  evidence 
to  the  fact  of  a  partition  of  patrimonial  property  be- 
tween the  said  two  brothers,  in  the  year  17  92,  including 
the  '  cavcV  land  at  ^  Fadamattoor^  which  is  given  by 
witnesses  for  the  Plaintiff  in  the  original  suit,  is  entitled 
to  much  consideration. 

"  It  is  incidentally  mentioned  in  the  course  of  that 
evidence,  that  the  late  usurper  of  the  estate  deprived 
the  younger  brother  of  the  share  which  fell  to  him 
upon  that  partition,  a  circumstance  accordant  with 
what  is  stated  in  Mr.  G.  A,  Hughes's  evidence  as  to 
the  treatment  which  he  had  received  from  the  ^  Mur- 
doo  family.' 
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*^ The  whole  tenor  of  Mr.   G,  A.  Hufjhcs's  evidence       ^^"^^^ 
tt^nds  to  strengthen  the  presumption  of  the  separation       Skimut 
of  the  brothers.     The  facts  of  the  allotment  by  tlie       \yj1yT 

younger  brother  to  the  elder,  of  the  talooJc  cf  Fadamat-  ^^'(^"^y^^^jl y  ^ 

toor.  of  the   latter's   doing  homage  with  other  head  Vallabha 

inhabitants  on  the  occasion  of  his  younger  brother's  w^^q^^a 
investiture  a«  Zemindar  in  1801,  of  the  fostering  care      Taver 

extended  by  the  late  B.any  to  the  younger  brother,  j^^^-y  Anoa 

which  induced  a  general  impression  of  his  claim  to  be  Moottoo 

1  111  J.     ^  •  '       J.  Natciiiar, 

her  successor,  and  would  seem  to  have  given  rise  to  a 
belief  of  his  adoption  by  her,  all  tend  to  corroborate 
the  direct  evidence  to  the  state  of  separation  between 
the  brothers,  previously  to  the  grant  of  the  zcinin- 
darij  by  the  Government,  to  the  husband  of  this  Ap- 
pellant 

^^  Of  the  state  of  division  as  between  the  said  Ze- 
mindar and  the  descendants  of  his  said  elder  brother, 
there  is  strong  evidence,  deducible  from  their  having 
lived  separately,  having  manifestly  no  community  of 
interest  whatever;  and  also  from  the  circumstances 
out  of  which  the  suit  in  the  Provincial  Court  arose, 
and  the  terms  of  the  rannama  in  which  that  suit 
resulted. 

*^  It  is  also  worthy  of  observation,  that  while  the 
direct  evidence  to  the  fact  of  partition  is  thus  corro- 
borated by  facts,  proved  by  other  and  independent 
evidence,  the  testimony  of  the  witnesses  for  the  De- 
fendant in  this  suit,  who  deny  the  fact  of  such  division, 
and  asssrt  in  contradiction  of  the  witnesses  on  the  op- 
posite side,  that  the  two  brothers  lived  and  performed 
their  religious  ceremonies  together,  is  shaken,  and 
their  pretensions  to  credit  are,  indeed,  destroyed,  by 
their  having  deposed  to  notorious  falsehoods,  such  as 
that  the  elder  brother,  on  whom  the  zcmindary  had 
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18^1.       IxMMi  conforrtMl  by    Uio    Govcrnmout,   giivo  it  to  tho 
SiuMUT       yoiuii^rr;   tluil  tlic   two  brutliers   iu:iii;ii^(mI  tlio   rtonla- 

\u\\]\      *^^^''!l  j^^'^^^bS  '*^^^  t'^^^t  ^^1^'  younger  liold  it  as  tli6  ekler's 
Iva.;m.vna,mia   xi^i^^^ni  {<  Kariffslun'). 

Yat.l.mmia        ^^  Upon  t]iC  whole  it  appears  to  tlio  Sadler  Adaivlut, 
hKKiA      ^i^.j^i-  ^1^^  £.^^|.  ^^^  1^1^^,  division  is  proved,  and  that  con- 

Taveu  secpiontly,  according  to  the  forcgoiiig  exposition  of 
Kaxy'^'Ang  V  ^^^^  Hindoo  Law  by  tlio  pimdUs^  tlie  widow  of  tho 
JVIooTToo  bite  Moottoo  Vijaija  llaghanadh'i  Goioenj  Vallahha 
Per r la  Woodla  Taver^  Anga  Moottoo  Natchuir^  is  enti- 
tled to  succeed  to  the  zemindar y^  as  the  rightful  lieir  of 
her  said  husband,  in  preference  to  the  descendants  of 
his  elder  brother. 

^'  It  remains  for  the  Court  to  decide  upon  the  effect 
of  the  Will  alleged  to  have  been  executed  by  the  said 
I'dta-ZemSiidar  in  favour  of  the  father  of  the  Ecspondent 
in  this  Appeal,  and  of  the  deed  of  agreement  dated  the 
29th  of  Jul?/  1830,  purporting  to  be  executed  by  the 
Appellant,  in  conjunction  with  two  other  widows  of 
her  deceased  husband., 

*'As  to  the  Will,  there  is  in  corroboration  of  the 
evidence  to  its  fraudulent  fabrication,  the  obvious  cir- 
cumstance of  the  extreme  improbability  that  the  Zemin- 
dar^ had  he  intended  to  make  such  a  disposition,  would 
have  put  it  o:S  until  his  last  moments.  The  Court  of 
Sudder  Adawlut^  moreover,  believe  the  evidence,  which 
shows  that  at  the  time  of  the  alleged  execution  of  this 
Will,  the  said  Zemindar  was  in  such  a  condition  as  to 
deprive  it  of  all  legal  validity. 

^^  In  the  deed  of  agreement  above  mentioned,  it  is 
declared  that  the  obligee  and  '  his  posterity  shall  enjoy 
the  zemindar tj  by  the  right  which  he  possesses,  and  by 
virtue  of  the  Will  left  in  his  favour  by  the  late  Zemindar  ^^ 
and  the  three  widows  a^ree  to  receive  certain  villa^^es 
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described  as  gi'^anted  by  tlic  other  pnrty  for  their  main-        ^^^*- 
teuanee.  Suimut 

'^The   Appellant   denies   hftring  been  a  party   to      yyllyT 
the  said  agi-eement,  which  she  avers  to  be  a  forgeiy ;  ^^  q  "^fi.^i[Y '^ 
but  it  appears   to  the    Judder  Court   that  it   is   un-    Vallabha 
necessaiy  to  pass  any  determination  on  that  pointy     Wooml 
because  in  their  opinion,  c^'cn  if  she  did  execute  that      Taver 
deed,  it  is  in  no  way  binding  upon  hci^,  whose  legal  Kant^Axoa 
light  to  succeed  as  the  heir  of  her  late  husband  was     IMoottoo 
preferable  to  that  of  the  ^xn-ty  to  whom  it  was  ese- 
euted^  and  iu  whom  the  terms  of  the  deed  presuppose 
that  a  valid  title  vested  at  the  time  of  its  execution. 

"  Error,  as  well  as  ignorance  of  right,  renders- 
a  contract  or  agreciBent  invalid,  by  invalidating  the 
assent  given  to  it^  and  the  SiMer  Court  entirely 
concur  in  the  following  observations  by  S-ir  Thomas 
Strancfey  in  his  '  l^otes  of  Cases  at  Madras^  viz., — -A- 
native  woman  is  ^  under  the  special  proteetion  of  the 
Court y  entitled  to  the  b^enefit  of  that  principle,  which  in 
equity,-  subjects  to  bo  regarded  with  peeuliar  jealousy  all 
transactions  with  persons,  whom  the  policy  of  the  law 
considei's  to  be,,  at  the  time,  incompetent  to  m^aintaio 
their  own  rigjit^  and  to  exact  for  themselves  justice.. 
A  native  wom-an  can  never  be  deemed  sufficiently  sui 
jurisj  to  be  held  bound  by  her  personal  acts^  if  there- 
exists  the  slightest  reason  to  apprehend,  that  advantage 
may  have  been  taken  of  her.'  (Yol.  11,  p.  IG.)  Again  ^ 
^  A  Court  administering  Hindoo  Law  m-ust,  to  do  jus- 
tice, often  interpc«e  between  a  native  woman  and  her 
actSy  as  Courts  of  Equity  do  at  home,^  in  all  cases^. 
between  persons  stand.ing  together  iu  certain  specified 
relations^  giving,  to  the  one  a  presumed  advantage  over 
the  other.'  (Vol.  II.  p.  159.) 

^^  In  tlie  present  case,  supposing  thiit  the  Appelkioit 


^'atcjliiar. 
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iH-i'*.        (lid  oxoruto  the  deed  ol*  a^';rociuoiit,  it  up|>cars  to  flinr 
SuiMi'T       ('oui-t  Uiat  thviv.  is  {]u)  stroii«^('st  reason  to  approheucl 
^vlVlvr     tliat  advautatve  was  talcon  of  hor. 
i:.\(iHANAi.u.v        u  rjij^^^  ()])pasite  i>iu-ty  had  (/Ltaincd  aiwl  Ixold  for  more 
Vallahua    lliaii  a  year,  possossioai  of  tlio  ^cmindanj.     The  App(3l- 
KiuuA      i-mf  j^  i<'iiorauco  of  lior  own  ricrht  is  uresumablo  from 
Taveu       lior  not  tlieu   ini])U<.5iiin<j^  liis,  and  {Miquicscing  in  hij^ 
K^ny'anov  ^^surpation ;  by  this  deed,  moreover,  slic  is  made  to 
^looTToo     accept  a  grant  of  villages  belonging  to  the  estate  to      -U 
which  she  is  herself  entitled,  and  on  this  consideration 
admits  the  usnq)ei''s  title, 

"  For  the  foregoing  reasons,  the  S udder  Court  re- 
solve to  reverse  the  Decree  of  the  Provincial  Court  in 
the  original  suit,  and  do  adjudge  the  said  Apjx^llant^ 
An(/a  Moot  too  Natchiar^  to  be  the  rightful  'Zemindar 
of  SJiivagimga  ;  and,  on  the  principle  of  the  rule  laid 
down  in  the  circular  order  of  the  22nd  of  October  1829^ 
the  Court  do  award  to  the  said  Appellant^  in  addi- 
tion the  Siiid  zemindar y^  the  amount  of  the  profits 
thereof,  from  the  date  of  the  institution  of  the  original 
suit  to  this  datOy  which  am'ount  the  Provincial  Court  of 
Appeal  will  ascertain  by  the  best  procuriible  evidence. 
"And  i\\G  Judder  Court  do  further  adjudge  that 
the  Ecspondent  in  the  Appeal  (the  present  Appellant) 
shall  pay  all  costs  of  suit  in  this  Court  and  in  the  Pro- 
vincial Court,'' 

On  the  25th  of  Septemher  18-37  a  motion  was  made 
before  the  Sudden'  Court  by  the  Appellant  for  a  review 
of  judgment,  whereby  he  alleged  that  h-e  had  lately 
discovered  further  documentary  evidence,  consisting  of 
the  records  of  the  ZUla  Court  of  Madura  in  former 
suits  by  the  late  Zemindar^  which  would  prove  that  the 
late  Zemindar  and  his  grandfather  were  undivided 
brothers^ 


Natciiiar. 
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This  application  for  a  review  of  judgment  was  met       ^^'^•*- 
by  a  counter-petition  of  the  Eespondent.  She  also  pre-      Srimut 
scntcd  a  further  petition,  stating  that  the  documents      vijaya^ 
formin^]^  part  of  the  Eecord  of  the  Zilla  Court  of  ^la-  Y.^uu^^^^n\x 

o    J.  ....  (jrOWKliY 

(hira^  referred  to  by  the  Appellant  in  his  petition  for  a    Yall.u3iia 
review  of  judgment,  as  establishing  that  the  late  Zemin-     \\f  ^^j)^ 
dar  and  his  grandfather  were  an  undivided  Hindoo      TA^  eu 
family,  had  been  falsified,  and  that  important  erasures  ji^-^^'k-^gx 
and  interpolations,  changing  the  whole  context  and     Moottoo 
meaning  of  the  pleadings,  had  been  made. 

The  Sudder  Court,  on  these  representations,  ordered 
the  documents,  forming  part  of  the  record  above  alluded 
to,  to  be  transmitted  to  them,  and  directed  the  attention 
of  the  Acting  Zilla  Judge  to  those  parts  of  the  docu- 
ments which  declared  that  the  brothers  were  undivided, 
and  required  him  to  state  whether  there  were  any 
grounds  for  the  assertion  that  there  had  been  fraudu- 
lent alterations. 

Evidence  having  been  taken,  and  a  report  made  in 
23ursuance  of  the  above  Order  to  the  Sudder  Court, 
respecting  the  documents  in  question,  that  Court,  after 
a  minute  examination  of  the  circumstances,  pro- 
nounced the  documents  to  have  been  falsified,  and 
expressed  itself  of  opinion  that  ''more  palpable  or 
more  infamous  forgeries  than  those  exhibited  in  the 
originals  never  were  detected,  and  never  came  before  a 
Court  of  Justice;  and  as  the  falsities  they  contain 
could  benefit  no  other  person  in  existence  than  the  Ee- 
spondent, and  as  he,  well  knowing  their  falsehood, 
availed  himself  of  them  by  filhig  authenticated  copies 
to  deceive  this  Court,  it  appears  to  the  Court  morally 
certain  tliat  the  forgeries  in  the  originals  were  perpe- 
trated with  his  knowledge  and  by  his  agents. 

''  The  Court  had  not  the  slightest  hesitation  in  roject- 

VOL.    III.  K    1 
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iiiGj  ilio  Tiospondoiit's  npplination  for  a  rcviow  of  judu;- 
mcnt,  and  it  was  iliercby  rejected  accordingly  ;  and  tlu^y 
furtlier  directed  that  an  extract  from  tlie  proceedings 
be  annexed  to  the  record  of  the  suit,  and  submitted  to 
Her  Majesty  in  Council,  witli  the  appeal  which  the 
Eespondent  had  preferred  from  this  Court's  Decree 
against  him.'' 

The  Appellant  aftenvards  applied  for  and  obtained 
leave  to  appeal  from  so  much  of  tlie  above  decree  of 
tho  Suddcr  Court  of  the  17th  of  April  1837  as  related 
to  the  suit  originally  brought  by  the  present  Eespon- 
dent, to  Her  Majesty  in  Council. 

Pending  this  Appeal,  and  on  the  10th  day  of 
January  1841,  the  original  Appellant  died,  leaving 
Srimut  Moottoo  Vijaija  Ragliaaadha  Goioerij  Vallahha 
Perria  Woodia  Taver  and  Namaseva  Taver^  his  un- 
divided brothers,  and  a  widow,  Magamoo  NatehiaTj 
him  surviving. 

On  the  1st  of  February  1841,  Srimut  Moottoo  Vijaya 
Raghanadha  Gowery  Vallahha  Perria  Woodia  Taver^ 
the  present  Appellant,  presented  a  petition  to  the  Sud- 
der  Deivanny  Adaiolut,  reporting  the  death  of  his  bro- 
ther, and  praying  to  be  admitted  to  prosecute  the 
Appeal,  which,  after  an  inquiry  directed  by  the  Court, 
'he  was  ultimately  allowed  to  do. 

These  further  proceedings  having  been  transmitted 
to  England  J  the  Appeal  was  ordered  by  Her  Majesty  in 
Council  to  be  revived  against  the  Eespondent. 


The  Appeal  now  came  on  for  hearing. 

Mr.    Kinder sley^    Q.C.,   Mr.    Wigra?n,   Q.C.,   and 
Mr.  Jackson,  for  the  Appellant ;  and 
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Mr.    Burcjc,    Q.C.,    Mr.    E.    J.   Lloyd,   and  Mr.      ^^f^ 
Edmond  F.  3Ioore,  for  the  Eospondcnt.  ftiuMtJT 

MOOTTOO 

It  was  argued  by  the  Appellant,  that  Woya  Tavcr    ^  Vuaya 
and  Goivery   Vallahha   Woodla  Taver  were  undivided     'go\v£ey' 
brothers,    and,    therefore,    Goivery    Vallahha    Woodia      i/'^'^^^Y^ 
Taver  having  died  without  male  issue,  the  Appellant,      AVoodia 
as  the  eldest  male  descendant  of    Woya   Taver^  was      J-^^^^^^ 
entitled  to  the  zemindary.     That  the  Sudder  Adawlut,  Eany  Ats-ga 
in   holding  that    Woya    Taver  and   Goivery   Vallahha    jsj^^cbiar. 
Woodia  Taver  were  divided  brothers,  decided  not  only 
against  the  fact,  but  upon  a  question  not  raised  on 
the  pleadings  in  the  cause,  and  contrary,  therefore,  to 
the  express  provisions  of  the  Madras  Eeg.  XV.  of 
1816,  sec.  10,  cl.  3. 

The  Eight  Hon.  Dr.  Lushington  : 

The  present  litigation  is  between  the  widow  of  the  ^s*^  ^^^^ 
party  who  was  last  seised  of  the  zemindary^  and  his 
great  nephew,  and  various  suits  appear  to  have  been 
instituted  with  regard  to  the  rights  to  this  property  and 
the  claim  of  the  parties  put  on  various  grounds,  but 
their  Lordships  are  of  opinion  that  the  whole  question 
is  now  narrowed  to  a  very  short  point. 

In  the  Provincial  Court,  certainly,  some  notice  was 
taken  of  the  question  whether  any  division  had  actu- 
ally been  proved  to  have  taken  place  between  the  two 
brothers  or  not,  and  the  Provincial  Court  were  of 
opinion  that  there  was  not  satisfactory  evidence  to 
establish  the  fact  of  the  division.  But  when  the 
Appeal  came  to  be  brought  before  the  Sudder  Adaiulutj 
that  Court  came  to  a  contrary  conclusion,  and  decided 
this  case  in  favour  of  the  widow,  on  the  express  ground 
that  the  two  brothers  had  become  divided,  and  that,  in 
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^^i^'        nonscquonco,  tliis  properly,  wlictlior  f^olf-aoqiiinMl  pro- 

Sui.Mui-      pt-'i'ty  or  not,  according  to  tlicir  opinion  and  jiidginont, 

ViJAvr     ^^'t^^il^^  belong  to  the  widow,  and  not  be  inherited  by 

K.uni.vN'Ai.iiA    either  of  the  brothers  or  the  nei^liew  or  the  crreat 

Vai.lauiia    nepliew. 

AVoom\         With  rcgnrd  to  the  qncstion  of  law,  as  far  as  the 
Taveii       opinion  of  the  pumUls  could  determine  it,  there  seems 
Rany  Anga  to  bave  been  no  difference;  they    have  all  stated  in 
MouTToo     substance  to  this  effect ;  that  the  ri^rht  and  title  to  the 
zcmlndaru  depended  on  the  fact  of  division,  and  the  fact 
of  division  therefore  was,  and  is,  a  most  substantial 
question  to  be  determined  in  this  case.     I^ow  their 
Lordships  find,  upon  an  examination  of  all  these  pro- 
ceedings, that  the  fact  of  the  division  has  never  been 
alleged  in  any  of  the  pleadings.     They  find  that,  ac- 
cording to  Eegulation  XV.  of  1816,  the  division  ought 
to  have  been  made  a  distinct  point  in  the  cause,  and 
that  an  order  ought  to  have  been  given  for  the  pro- 
duction of  evidence  in  proof  of  such  an  averment. 

Then  it  comes  to  this,  that  there  has  been  no  sach 
averment,  no  such  point  made,  and  no  such  direction 
given,  and  how  it  was  that  the  evidence  came  to  bo 
taken  on  the  one  side,  or  on  the  other,  with  respect  to 
the  question  of  division,  no  satisfactory  explanation 
has  been  afforded  at  the  Ear. 

!N"ow  their  Lordships  entertain  a  very  strong  con- 
viction of  the  absolute  necessity  of  adhering  to  this 
Eegulation  ;  for  it  is,  in  the  first  place,  a  Eegulation 
emanating  from  the  highest  authoilty,  and  is  entitled 
to  the  force  of  law  ;  and  is,  in  the  second  place,  one,  in 
their  Lordships',  judgment,  of  the  utmost  importance 
for  preserving  the  regularity  of  the  proceedings  of  the 
Court  in  that  country,  and  for  preventing  constant 
confusion  and  uncertainty  as  to  what  really  arc  or  are 
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not  the  points  in  litigation,  and  to  wliicli  the  evidence        ^^^^• 
is  to  be  directed.     They  conceive  that  this  Regulation      Siumut 
has   been  most  wisely  framed ;  first,  in  affirmatively      vijAY^ 
directincr  that  the  points  on  which  evidence  is  to  be  i^^ACJHANAimA 
taken  shall  be  distinctly  set  forth,  and  that  it  shall  be    Vallabka 
a  duty  imposed  on  the  Court,  if  those  points  do  not     ^vooi)!! 
appear  to  be  sufficient  for  the  final  termination  of  the      Taver 
litigation,  that  they  should  state  distinctly,  as  a  matter  i>  yny^'Axoa 
of  record,  the  further  points  on  which  evidence  is  to  be    ^Moottoo 
taken.     Further,   the  Ecgulation,   after  having  thus 
affirmatively  stated  what  is  to  be  done,  goes  on  to  state 
what  shall  not  be  done.     ''  In  like  manner,  if  proof 
shall  be  required  on  any  other  points  in  the  course  of 
the  trial,   such  points  shall  be  recorded  on  the  pro- 
ceedings, and  the  proper  paity  shall  be  called  upon  for 
the  requsite  evidence,  and  no  exhibit  shall  be  filed,  or 
witnesses  summoned,  unless  expressly  declared  to  be 
in  proof  or  refutation  of  some  point  upon  which  the 
Court  may   have   directed   that   evidence   should   bo 
taken." 

Now  this  Eegulation,  important  as  it  is,  and  most 
clearly  expressed,  points  directly  against  the  course 
which  has  been  unfortunately  adopted  in  this  case ; 
because  the  point  on  which  the  whole  case  turns,  and  in 
the  opinion  of  the  Sudder  Dewanny  Adawhit,  beyond  all 
question,  the  whole  case  was  decided,  never  was  alleged 
as  a  point,  in  any  of  the  proceedings,  and  the  evidence 
which  was  read  in  support  of  it  never  was  directed  or 
sanctioned  by  the  Court. 

It  is  in  the  opinion  of  their  Lordships,  therefore,  in- 
dispensably necessary,  for  the  purpose  of  supporting 
and  securing  the  compliance  with  this  most  wholesome 
Eegulation,  that -they  should  act  in  conformity  with 
this  Eegulation;  the  inevitable  consequence  is,  that 
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Wwy  raiinot  sustain  llio  dcicision  of  llio  Su flier 
Adawlu/j  becauso  it  is  upon  the  ground  ol'  tliat  point, 
as  the  point  of  division  alone,  on  which  that  judgment 
rests. 

But,  looking  at  the  whole  of  these  proceedings,  they 
do  not  think  that  it  would  be  consonant  with  justice  at 
once  to  reverse  the  Decree  of  the  Court  below,  and  to 
affirm  tlie  Decree  of  the  Provincial  Court :  they  think 
that  the  parties  have  unfortunately  lost  their  way,  and 
on  that  mistake  and  misapprehension  it  would  be 
going  too  far  finally  to  dispose  of  the  case  now. 

For  these  reasons  their  Lordships  are  of  opinion 
that  the  Decree  of  the  Siiddcr  Adcmlut  must  be  re- 
versed, but  that  leave  should  be  given  to  the  Eespon- 
dent  to  bring  a  new  suit,  notwithstanding  the  Decree 
of  the  Provincial  Court,  at  any  time  within  a  period 
presently  to  be  specified,  and  after  full  communi- 
cation of  Her  Majesty's  Order  in  Council  shall  have 
been  made  to  the  parties  interested ;  and  though  their 
Lordships  can  make  no  Order  on  that  subject,  it  would 
be  exceedingly  desirable  that  it  should  be  known  to  all 
those  who  are  interested  in  this  property,  that  the  ques- 
tion of  fact  as  to  division  or  no  division,  appears  to  be 
the  only  point  on  which  the  main  question  of  title  to 
this  property  will  ultimately  depend.  We  think  three 
years  is  a  proper  time  after  the  Decree  is  received  in 
India  and  disclosed  to  the  parties. 
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KiiAJAii  IIiDAYui  OoLLAii     -         -         Appellant, 

AND 

Eai  Jan  Kiianum         .         -         -         Respondent^' 

On   Appeal  from    the   Sudder    Dewanmj  Adaivlut  at 

Bengal, 

Jl  he  original  parties  to  this  Appeal  were  the  widows 

and  son  of  Fu2  AH  Khan,  deceased,  and  the  subject  in      ^  ^^,^'^-  r 

^  .  ^  '  '^ ,  By  the  ]Ma- 

dispute  was  the  right  of  the  Kespondent,  Rai  Jan  homedan  Law, 
Khanum,  as  widow,  suing  for  herself  and  on  behalf  of  habitat^Sn  ^^' 
her  son,  Saadat  Alt   Khan,  a  minor,  for  Es.  188,525.  ami  acknow- 

.  '  \  ledgment  ot 

8  anas,  9  gundas,  being  a  lb-ana  share,  the  alleged  parentage  is 
amount  of  their  succession  on  a  distribution  according  evidence  oF 
to  the  Mahomedan  law  of  inheritance  of  the  real  and  ni^piago  and 
personal  estate  of  the  late  Fgz  Ali  Khan. 

The  following  facts  and  circumstances  gave  rise  to 
the  Appeal : — 

Fyz  Ati  Khan,  deceased,  was  the  Zemindar  of  kismut 
pergunna  Atga,  and  other  real  and  personal  property. 

In  the  month  of  Phagoon  1203  (7th  March  1797, 
A.  D.),  Fyz  Ali  Khan  intermarried  with  the  Eespon- 
dent,  Rai  Jan  Khanum,  who  was  then  about  ten  or 
twelve  years  of  age. 

The  marriage  was  celebrated  in  the  presence  of  wit- 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  Pre- 
sident, the  Vice -Chancellor  Knight  Bruce,  the  Right  Hon  Dr. 
Lushington,  and  the  Right  Hon.  T.  Pembcrton  Leigh. 

Privy  Councillors,— ^•S6'^5sors, — Sir  E.  H.  East,Bart.,  and  Sir  E, 
By  an,  Knt. 
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iiossos,  rind  on  tlio  snmo  diiy  P//z  All  Khan^  as  it,  was 
alleged,  oxccut(Hl  a  deed  of  marriage  scttlcnacnt,  endow- 
ing the  ]t(\spondent  with  a  dower  of  2,()()0  gold  mohurs 
and  21,000  sicca  rupees^  the  payment  of  a  third  of 
which  was  to  bo  postponed  as  long  as  the  marriage 
shonld  remain  in  force. 

After  the  celebration  of  the  marriage,  the  parties 
cohabited  together  as  husband  ond  wife,  imd  were  so 
■universally  acknowledged  and  reputed  by  their  neigh- 
bours and  acquaintances. 

In  the  year  1215  (1808-9,  a.  d.),  the  Eespondent, 
Rai  Jan  Khanum^  gave  birth  to  a  daughter,  the  issue 
of  the  marriage,  which  survived  but  a  short  time. 

In  the  year  1813,  a.  d.,  Fzy  All  Khan  was  about  to  be 
morried  to  the  original  Appellant,  Shums-oon- Nlssa. 
The  Eespondcnt,  lUdJan  Khanum^  opposed  this  second 
union,  and  she  presented  a  petition  to  the  Zllla  Court 
of  Myrncnsing^  setting  forth  the  conditions  contained 
in  her  marriage  deed  of  settlement,  and  praying  that 
her  husband  might  be  prevented  from  granting  a  deed 
of  marriage  settlement  without  her  concurrence.  On 
this  occasion  no  question  w^as  raised  as  to  Rai  Jan 
Khanum  being  the  wife  of  Ffjz  All  Khan^  but  (appa- 
rently on  the  ground  of  Rai  Jan  Khaniim  not  being 
entitled  to  require  the  interposition  of  the  Court) 
the  petition  was,  by  an  Order  of  the  lltli  of  December 
1813,  rejected  ;  and  on  the  16th  of  December  1813  a 
marriage  was  celebrated  between  Fjjz  All  Khan  and 
Shttms-oon-Nissa,  and  a  marriage  settlement  was  there- 
upon executed  in  her  favour  by  Fi/z  All  Khan.  Both 
wives  continued  to  live  with  Fyz  All  Khan  until  about 
the  year  1816,  when  the  Appellant,  Shums-oon-Nlssa 
Khanum^  was  reported  to  have  eloped  from  his  house 
and  took  up  her  residence  at  Dacca, 
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In  the  year  181G,  Ftjz  All  Khan^  in  consequence,  as        ^^■^^^' 
was  alleged,  of  the  use  of  opium  and  other  intoxicating      Ktiajah 
things,  became   incapable    of    attending  to  business.      Ooliau^ 
Proceedings  were,  therefore,  taken,  pursuant  to  Eegu-  ^• 

lation  X.  of  1793,  by  the  Court  of  Wards,  for  the  pur-  Kuanum. 
pose  of  ascertaining  his  capability  to  take  care  of 
himself  and  his  property,  under  which  the  Collector 
of  the  district  was  directed  to  take  charge  of  his  estates, 
and  to  name  a  proper  person  to  be  the  guardian  of  the 
person  of  Fyz  All  Khan. 

The  Collector  accordingly  took  possession  of  the 
estates  of  Fy^  All  Khan^  and  on  the  19th  of  Juhj  1816 
reported  the  fact  to  the  Court  of  Wards,  recommend- 
ing one  Ram  Chunder  Chatoorjia  as  guardian  to  take 
care  of  his  person,  with  a  salary  of  twenty-five  rupees 
per  mensem^  and  an  allowance  of  Ks.  200  per  mensem 
for  the  maintenance  of  Fyz  Ali  Khan  and  his  two  wives 
and  mother.  The  recommendation  of  the  Collector 
Avas  approved  of  by  the  Court  of  Wards. 

On  the  20th  of  December  1817,  a.d.,  the  Eespon- 
dent,  Rai  Jan  Khanum^  being  pregnant,  presented  a 
petition  to  the  Court  of  Wards,  informing  them  of  her 
situation,  and  praying  that  orders  might  be  issued  for 
paying  the  expenses  which  might  be  incurred  by  acts 
of  festivity  and  charity  according  to  the  custom  of  the 
family  consequent  on  the  birth  of  a  child.  An  order 
was  accordingly  issued  to  Ram  Chunder  Chatoorjia^  the 
guardian,  directing,  that  if  the  Respondent  had  been 
with  Fyz  All  Khan  for  one  year  more  or  less,  and  had 
become  pregnant,  she  should  have  a  midwife  and  other 
requisites. 

Previous  to  this  Order  reaching  the  guardian,  and  in 
the  month  of  Poo5  1224  [December  1817,  and  January 
1818,  A.D.),  Eai  Jan  Khaniim  gave  birth  to  a  son,  the 
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Eespondont,  who  was  Lorn    in  Ftp  All  Khait's  liouso, 
lit  Nurseerahad^  unci  iianiod  iSaadat  All  KJum. 

U[)()n  tlie  Order  rcucliiiig  the  guardian,  lie  returned 
an  answer,  dated  December  24th,  1817,  stating  the 
birtli  of  a  son,  and  adding,  ^4t  is  more  than  a  year 
sinee  tlie  petitioner  has  lived  in  a  sej)arate  house 
erected  by  her  opposite  to  the  hasa  of  the  Khan.  The 
genuineness  of  her  pregnancy  will  be  apparent  to  the 
Ilu^^oor  upon  investigation." 

In  the  year  1822,  Rai  Jan  Khanwn  petitioned  the 
Court  of  Wards  for  an  increased  allowance  for  herself 
and  her  infant  son,  whereupon  the  Appellant,  Shuins- 
oon-Nissa,  presented  a  counter-petition,  alleging  for 
the  first  time  that  the  Kespondent,  Eai  Jan  Kkanum, 
had  assumed  the  character,  and  was  not  the  wife  of 
Fi/z  AH  Khan,  and  praying  that  the  circumstances  of 
her  marriage  and  the  birth  of  her  son  might  be  inves- 
tigated, and  that  the  allowance  made  to  her  might  bo 
discontinued. 

Various  proceedings  took  place  in  consequence  of 
this  petition  in  the  Collector's  Office  and  the  Court  of 
Wards,  and,  amongst  others,  various  official  communi- 
cations, showing  clearly  that  the  Eespondent  was  one 
of  the  two  wives  mentioned  in  the  Eeport  of  19  th  Julf/ 
1816,  and  had  received  an  allowance  accordingly  ;  and 
also  showing  the  conviction  of  successive  Collectors^ 
that  the  Eespondent  was  properly  the  wife  of  F^z  AH 
Khan,  and  that  Saadat  AH  Khan  was  his  son. 

On  the  IGtli  of  December  1824,  and  pending  these 
proceedings,  Fyz  AH  Khan  departed  this  life,  having, 
previously  to  his  death,  in  the  presence  of  his  servants, 
made  over  to  his  son,  whom  he  had  acknowledged,  all 
his  real  and  personal  estate,  leaving  his  son  and  his  two 
wives,  Rai  Jan  Khanum  and  Shums-oon-JSissa  Khamim, 
him  surviving. 
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Immediately  after  the  death  of  Fijz  All  Khan^  the        1844. 
Eespondcut,  Rai  Jan  Khanum^  instituted  proceedings      Khajah 
before  the  Collector  of  Mymensing^  for  the  purpose  of     q^llah^ 
havino;   her   infant   son's,   Saadat  Ali  Khmis,  name     ^   y- 
entered  m  the  Eegistry  as  proprietor  oi  his  deceased    Khanum. 
father's  zemindar y  and  other  real  estate.     In  support 
of  her  application  she  filed  the  depositions  of  four  wit- 
nesses, proving  her  marriage  with   Fyz  Ali  Khan  and 
the  birth  of  Saadat  Ali  Khan^  and  the  recognition  of 
him  by  Fyz  Ali  Khan  ;  she  also,  in  consequence  of  a  per- 
wanna  of  the  Collector  requiring  her  to  a:fford  proof  that 
Saadat  Ali  Khan  was  the  son  of  her  late  husband,  filed 
the  depositions  of  five  other  witnesses  (four  of  whom 
were  witnesses  to  the  marriage),  whose  evidence  was 
conclusive  as  to  the  fact  of  the  cohabitation  of  the  de- 
ceased, Fyz  Ali  Khan^  and  the  Eespondent,  as  husband 
and  wife  at  Nurseerahad^  where  the  deceased  then  re- 
sided for  more  than  a  year  previous  to  the  birth  of 
Saadat  Ali  Khan, 

The  Collector,  on  the  14th  of  January  1825,  re- 
corded his  opinion  in  terms  as  follows  : — '^  The  paren- 
tage of  Saadat  Ali  Khan  as  attaching  to  Fyz  Ali  Khan 
is  proved,  and  as  the  age  of  Saadat  Ali  Khan  up  to  the 
time  of  this  present  writing  is  seven  years,  it  therefore 
appears  to  be  proper  and  expedient  to  register  the  name 
of  Saadat  Ali  Khauior  the  share  of  the  zemindary^  &c., 
the  estate  left  by  the  said  deceased;  and  in  consequence 
of  the  minority  of  Saadat  Ali  to  retain  the  zemindar y^ 
&c.,  under  the  control  of  the  Wards,  and  to  appoint  a 
respectable  person  as  guardian,  and  to  fix  the  monthly 
allowance  of  Saadat  Ali  above-named." 

Shums-oon-Nissa  then  instituted  a  suit  in  the 
Zilla  Court  of  Mymensing  against  the  Eespondent, 
in  which  a   summary   decree   was   pronounced,    de- 
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■*'•  Ilespoiident  luiglit  institute  proe(;edin<!:s  to  establish 
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KiiANUM.     her  chiinis. 

By  direction  of  the  Court  of  Wards,  Shums-oon- 
Nissans  name  was  registered  as  proprietress  of  the 
zbmindarfj  and  other  the  real  estates  of  the  deceased, 
Fyz  Alt  Khan, 

In  consequence  of  Shums-oon-Nissa  Khanum  having 
thus  acquired  possession  of  the  whole  estate,  the  Ecspon- 
dent,  on  the  4th  of  September  1829,  filed  a  plaint  in 
the  Provincial  Court  of  Juhangee-nagur^  or  as  it  is  more 
commonly  called  the  Provincial  Court  of  Dacca^  on 
behalf  of  herself,  and  as  mother  and  guardian  of 
gaadat  AH  Khan,  against  Shums-oon-Nissa,  in  which, 
after  setting  forth  her  marriage  with  the  deceased,  Fyz 
All  Khan,  the  birth  of  Saadat  Ali  Khan,  the  issue  of 
such  marriage,  and  the  circumstances  already  men- 
tioned, and  that  her  husband,  the  deceased,  Fijz  Ali 
Khan,  had  died,  seised  or  possessed  of  zemindarij  pro- 
perty and  other  real  estate  therein  particularly  enu- 
merated, and  also  that  the  sum  cf  Es.  147,000  was 
then  standing  to  the  credit  of  the  estate  of  the  deceased 
in  the  account  with  the  Collector  of  Mymensing,  being 
the  surplus  profits  of  the  zemindary  and  talooJcs,  and 
stating,  that  by  the  Mahomedan  Law,  on  the  whole 
estate  being  divided  into  sixteen  shares,  one  share  be- 
longed to  her,  the  Plaintiff,  and  another  share  to 
Shums-oon-Nissa,  as  the  widows,  and  the  remaining 
fourteen  shares  to  Saadat  Ali  Khan,  as  the  son  of  the 
deceased, — she  prayed  that  she  might,  in  respect  to  her 
share  and  the  shares  of  her  son,  the  said  Saadat  Ali 
Khan,  be  put  in  possession  of  the  fifteen  sixteenth  parts. 
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or  shares  of  the  zemindar i/  property  and  real  and  personal 
estate  of  the  said  F//is  Ali  KJian^  deceased,  such  fifteen 
sixteenth  joarts  or  shares  being  estimated  at  tlie  value 
of  Es.  188,525.  8a.  D^p. 

The  Defendant  appeared  and  filed  her  answer  on  the 
13th  of  Aiyril  1830,  in  which  she  denied  that  the  Re- 
spondent was  the  wife,  or  that  Saadat  All  Khan  was 
the  son,  of  the  deceased,  Ffjz  All  Khan, 

Both  parties  went  into  evidence  :  the  Plaintiff  filed  her 
deed  of  marriage  settlement  with  the  deceased,  Fijz  AM 
Khan^  and  her  petition  against  the  deceased  marrying  the 
present  Appellant;  the  correspondence  between  the  col- 
lectors of  Mymensing  and  the  Court  of  Wards,  together 
also  with  the  depositions  already  adverted  to,  of  the 
witnesses  of  the  marriage,  and  the  birth  of  Saadat  Ali 
Khan^  taken  by  the  Collector  previously  to  his  direct- 
ing the  estate  to  be  registered  in  the  name  of  Saadat  All 
Khan,  She  also  called  and  examined  eight  Avitnesses, 
to  prove  the  marriage  and  interview  of  Fijz  Ali  Khan 
with  the  Eespondent,  and  recognition  by  Fijz  All  Khan 
of  Saadat  All  Khan  as  his  son.  Two  of  these  wit- 
nesses were  subscribing  w^itnesses  to  the  Eespondent' s 
deed  of  marriage  settlement  with  the  deceased,  Ft/z  All 
Khan  ;  and  four  others  were  also  present  at,  and  wit- 
nesses to,  the  marriage. 

The  Defendant  also  examined  various  witnesses,  with 
the  object  of  proving  that  in  1796  the  Eespondent 
married  a  slave  of  the  name  of  Mona^  who  lived  till 
1808  or  1809;  and  that  previously  to  the  time  of  the 
birth  of  Saadat  AH  Khan^  she  had  illicit  intercourse 
with  an  Englishman. 

After  an  examination  of  the  above  evidence,  and 
previous  to  the  Provincial  Court  pronouncing  its 
Decree,  Mr.  Charles  Smithy  the  Judge  before  whom  the 


1844. 

KUAJAIl 

IllDAYUT 

OOLLAII 

V. 

Kai  Jan 

KlIANUM. 


oO*J  CASKS  IN   rm:  riiivv  council 

1844.  cause  was  hoai-d,  cntortainiiiG;  an  opinion  that  tho  evi- 

KiiAJAH  (Icuice  addurod  I)y  tlio  I'laintifT,  tlu^   now  Kespondont, 

lliDAYirr  ^^,.^g  j^^^|.   f.^i{|i(jient  to  cstal)lisli  Ik^-  marria^c^  witli  tlie 

V.  deceased,  F//z  Alt  Khan,  altlioni^li  lie   considered  tliat 

_  Ai    AN  |]^,j,(3  ^y.^g  snfTicient  evidence  to  prove  tliat  slic  lived 

ivllAMJAl.  -*• 

and  cohabited  with  him,  and  tliat  Haadat  All  Khan  was 
her  son  by  Fjp^  All  Khan^  Avith  a  view  of  ascertaining 
the  Mahoniedan  Law  a])plicablo  to  the  case,  on  tho 
20th  of  September  1831  directed  the  following  inter- 
rogatory to  be  submitted  for  the  consideration  and 
answer  of  the  Mahomedan  law-officer  attached  to  the 
Court : — 

^'  A  person  of  the  Mahomedan  faith  died,  leaving 
a  wife  with  a  marriage  settlement,  and  a  female 
unmarried,  and  a  son  of  his  loins,  born  of  the  venter 
of  the  said  unmarried  female  ;  in  such  case,  accord- 
ing to  law,  do  the  unmarried  female  and  the  son 
of  her  venter  receive  any  portion  of  the  property  of 
the  deceased,  or  not  ?  and  if  they  be  entitled  to  re- 
ceive a  portion  thereof,  then  what  portion  of  the 
proj)erty  left  by  the  said  deceased  appertains  to  each 
of  those  three  persons  respectively,  according  to 
the  Mahomedan  Law  ?  Write  a  reply  thereto  on  a 
consideration  of  the  circumstances  stated  in  the  pro- 
ceeding transmitted  within  the  period  of  three  days 
according  to  the  Word  of  God,  citing  therein  the  name 
of  the  book,  and  the  precept  thereof.     End." 

No  answer  was  returned  by  the  Mahomedan  law- 
officer  to  the  interrogatory  thus  put  to  him  by  the 
Court,  but  he,  on  the  23rd  of  Sepiemher  1831,  presented 
a  petition  to  the  Court,  requesting  further  information. 
The  petition  was  in  terms  as  follows  : — "  As  the  Mooftl 
should  necessarily  have  a  comprehension  of  what  is  in 
the  mind  of  the  interrogator,  to  the  end  that  he  may 
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not  be  cliiddeu  both  of  God  hereafter  and  of  mankind, 
I  beg  to  inquire  what  is  meant  by  the  words  '  an  un- 
married woman,'  fornication,  or  an  acceiotation  given 
to  them  by  the  public.  If  the  signification  be  that 
which  is  generally  applied  to  the  tenns,  the  explana- 
tion should  be  given,  for  the  general  acceptation  given 
by  the  public  to  the  term  is  not  determined ;  various 
words  such  as  those  are  applied  to  particular  kinds  of 
legal  and  illegal  marriages.  If  the  meaning  be  forni- 
cation, it  is  necessary  to  ascertain  the  circumstances 
of  the  evidence  of  the  witnesses,  and  the  grounds  are 
indispensable,  for,  according  to  law,  the  discovery  of 
fornication  is  difficult,  particularly  in  reference  to  a 
person  deceased,  which  is  considered  to  be  impossible, 
in  so  much  that  until  the  strong  grounds,  which  are 
prescribed  according  to  the  arguments  used  by  the 
learned,  the  followers  of  ^  Ilanifa^''  are  obtained,  the 
word  ^  fornication'  should  not  be  uttered  by  the  tongue. 
As  in  the  interrogatory  there  is  not  a  jot  of  those 
arguments,  and  the  proceeding  is  also  altogether  defi- 
cient as  respects  tlie  details  of  the  evidence  of  the 
witnesses,  I  am  unable  to  write  a  futwa^  and  entertain 
the  hope  that  you  will  require  a  fukva  after  having 
satisfied  those  doubts,  or  that  you  will  in  a  general 
way  be  pleased  to  state  in  an  interrogatory  or  in  a 
proceeding  the  tenor  of  the  evidence  of  the  witnesses 
of  both  parties,  and  the  objections  thereto,  such  as 
may  have  found  place  in  the  happy  mind  of  your 
Highness,  or  otherwise  that  you  will  excuse  my  giving 
an  answer,  and  issue  orders  upon  my  giving  in  the 
proceeding  and  the  interrogatory  enclosed  therein." 

In  consequence  of  this  petition,  Mr.  Charles  Smithy 
the  Provincial  Judge,  in  accordance  with  Section  4, 
Ecgulation  II.  of  17U8,  ordered  that  the  interrogatory, 


1844. 
Khajah 

lilDAYUT 
OoLLAir 

V. 

Rai  J  ax 
Khakum. 


301 


CASKS    IN    TJIE    I'KIVY    COUNCIL 


1811. 

KlIA.IAII 
IllDAVir 
Ooi.l.All 

KVm  Jax 

KllANUM. 


<(»^-(^tli('r  ^^i(ll  tli(^  oihvr  proceedings  in  Uio  cuusc, 
should  be  li':iiisJuitt(Ml  to  tlui  K(!<;islrar  ol'  tlie  Siulder 
Dcwannij  Adawlut  of  Jjcntjal^  Jiiid  iliiit  jiu  answer  should 
1)0  obtained  to  it  from  the  Mahomedan  law-oflieers  of 
lljat  Court. 

On  tlu^  lOtli  of  Decenihcr  1831,  the  law-officers  of  the 
Sadder  Dciviumjj  Court  returned  tlie  following  answer : — ■ 

''  LFnder  the  above  circumstances,  in  the  event  of  the 
l)roof  of  tliese  facts,  that  Micssumal  Rai  f/a?^  associated 
with  Ffjz  All  Khan  and  remained  with  the  other  females 
of  the  house  of  Ftjz  All  Khan^  and  Saadat  All  Khan 
Avas  born  of  her  venter,   being  the  offspring  of  the 
loins  of  the  said  F/j^  All  Khan^  as  is  to  be  clearly  un- 
derstood from  the  proceeding  of  the  Appeal  Court  of 
Juhangee-nagiir^   dated   the   20th  of  Bcplcmhcr  1831, 
A.D.,  which  is  put  up  with  the    proceeding  of   the 
said     Court,    dated    the    20th   of    ^epteniber^     idem^ 
according  to  law,  the  parentage  of   Saadat  All  Khan 
above  named,  as  attaching  to  the  said  Fyy^  All  Khan 
above  named,  is  proved,  and  he  and  his  mother,  Rai 
Jan^  will  both  become  heirs,  and  after  the  liquidation 
of  debts,  &c.,  which  are  first  claimable  from  the  inhe- 
ritance, the  whole  property  of  Ffjz  All  Khan^  deceased, 
being  divided  into  sixteen  shares,  one  share  belonging 
to  Mussumat  Rai  Jan  above  named  and    Mussiimat 
Shums-oon-Nissa  Khanum^  the  other  wife  of  the  said 
deceased,  respectively,  and  fourteen  shares  thereof  ap- 
pertain to  Saadat  All  Khan  above  named,  according  to 
the  law  of  the  division  of  inheritances,  and  God  knows 
best  what  is  right.'' 

The  Provincial  Court  not  deeming  this  opinion  suffi- 
ciently clear  or  satisfactory,  ordered  a  second  interro- 
gatory to  be  laid  before  the  law-officers  of  the  Sudder 
Dewanwj  Adaivlut^  in  the  following  form : — 
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^^  A  person,  a  Mahomcdan,  died,  leaving  a  wife,having 
a  deed. of  marriage  settlement,  and  an  unmarried  female, 
and  a  son  of  liis  own  loins,  born  of  the  venter  of  the 
said  unmarried  female.  In  such  circumstances,  does 
any  portion  of  the  property  left  by  the  said  deceased 
appertain  to  the  said  unmarried  female  and  the  son  of 
her  venter  ?  If  it  do  appertain  to  them,  to  what  por- 
tion are  they  entitled  ?  According  to  what  book,  and 
to  what  portion  is  the  wife,  having  a  deed  of  marriage 
settlement,  entitled  ?'' 

In  return  to  this  interrogatory,  the  law-officer  at- 
tached to  the  Sudder  Court,  gave  the  following  reply : — 

''Under  the  circumstances  stated,  if  it  appear,  by 
the  acknowledgment  of  a  Mahomedan,  that  the  child, 
in  respect  to  whom  the  interrogatory  of  the  Court  is 
put,  is  the  offspring  of  his  loins,  I  mean  if  that  Maho- 
medan have  said,  'This  child  is  my  son,'  and  afterwards 
died ;  and  if  that  woman  of  whose  venter  this  son  is 
born  be  a  claimant  as  to  this  point,  '  I  am  the  wife  of 
that  Mahomedan,  and  this  son  is  mine,  and  is  his  off- 
spring,' in  such  case  this  son  and  this  woman  will  both 
become  the  heirs  of  that  Mahomedan,  as  is  clearly 
stated  in  the  '  IledaycU  and  '  Shura-i-Wikaya^'^  in  the 
chapters  on  the  'Establishment  of  Parentage.'  If 
such  be  not  the  facts  of  the  case,  and  the  signification 
of  the  words  '  an  unmarried  woman'  be  a  woman  an 
adulteress,  then,  according  to  the  law,  the  woman  an 
adulteress  and  the  '  son  of  adultery'  are  neither  of  them 
heirs.  In  the  first-mentioned  case,  I  mean  in  the  event 
of  this  son  and  this  woman  being  heirs,  the  whole  of 
the  property  of  that  deceased  Mahomedan  will,  after 
the  liquidation  of  debts,  &c.,  which  have  a  claim  of  the 
first  oKler  on  the  inheritance,  be  divided  into  sixteen 
shares,   and  fourteen  shares  thereof  will  appertain  to 
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^^'^'^'        tlio  son,  and  one  f^lmrc  to  Hk^  iiiollior  of  that  son,  and 

KiiAJAit      one  sliaro  to  the  otlior  ^ifo  of  that  Malioniodan,  and 

OoLLAH       ^^^^  i^  ^^^^  ^^st  jndgo  of  what  is  light." 

,,    %  Ou  the  9th  of  3Ia?/  1832,  tho  Provincial  Conrt  pro- 

Kai  Jan  i  •       .      i 

KjiAaNUM,     nounccd  its  linal  Decree,  whereby,  after  setting  forth  at 

great  length  the  pleadings  in  tlic  cause,  as  well  as  the 
fiitwas  of  the  Mahoniedan  law-officers,  it  proceeded  to 
decree  as  follows  : — ^^  From  all  tlie  papers  and  tho 
bearings  of  the  circumstances  of  the  suit,  it  appears 
that  Saadat  All  Khan  was  bom  in  the  year  1224,  B.S.^ 
and  that  iy^  All  Khan  died  in  the  year  1231,  B.S.^ 
and  there  is  not  the  least  doubt  remaining,  that  during 
the  period  of  seven  years,  Saadat  Ali  KJum,  above 
named,  remained  withjP?/2  All  Khan  and  received  sup- 
port ;  and  although  the  witnesses  adduced  on  behalf 
of  the  Plaintiff  at  this  Court  in  the  matter  of  the  mar- 
riage of  the  Plaintiff,  and  the  acknowledgment  of  F?/z 
All  Khan  of  the  parentage  of  Saadat  All  Khan^  ha^'e 
become  suspected  and  are  not  conSded  in  by  the  Court, 
still  adverting  to  the  exhibits  of  the  Plaintiff,  being 
copies  of  papers  of  the  Collector's  office^  amongst  which 
are  the  depositions  of  sundry  witnesses,  and  to  other 
corroborative  facts  deduciblc  from  the  papers  of  the 
bundle,  confidence  may  be  placed  in  the  fact  of  Scicidat 
Ali  Khan  being  the  offspring  of  Fijz  Ali  Khan^  and 
upon  the  proof  and  manifestation  of  this  circumstance^ 
that  Rai  Jan  is  a  female  who  has  associated  with  Fyz 
All  Khan^  and  was  maintained  with  the  other  females 
of  the  family  of  Fyz  Ali  Khan  by  means  of  a  monthly 
allowance^  and  that  Saadat  All  Khan'^2^^\iOXTi  oi\iQY 
venter  from  the  loins  of  Fy^  Ali  KhaUj  ^  fiitiva  was  re- 
quired of  the  law-officer  to  ascertain  this  point :  In 
the  case  of  a  female  whose  marriage  and  matrimonial 
contract  with  a  person  are  not  proved,  upon  the  proof 
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of  coliiibitation  and  association  with  that  person,  docs        1^44.  ^ 

the  son  of  her  venter  become  the  heir  and  proprietor     Khajah 

of  the  property  left  by  that  person,  or  not  ?  And  from  the      o^i^lah 

tenor  of  the  futwas  of  the  law-officers  of  the  Sudder.     ^   ^'v 
......  .    .  .  ,      I^Ai  Jan 

it  IS  qnite  manifest  that  upon  proof  of  association  with    Kkanum. 

a  female,  and  the  procreation  of  a  son,  the  son  begotten 
is  the  person  entitled  to  fourteen  shares,  and  the  woman 
of  whose  vent  or  that  son  is  born  is  the  heir  of  one  share; 
hence  the  claim  of  Eat  Jem  above  named,  who  asso- 
ciated with  F//Z  All  Khan  for  a  long  time,  and  was 
supported  with  the  other  females,  and  in  whose  venter 
Saadat  All  Khan  was  begotten  of  the  loins  of  Fif^  Ali 
Khan^  and  to  which  eftect  the  claim  of  Red  Jan  is 
advanced,  is  in  every  way  just,  and  according  to  law, 
such  as  should  be  decreed. 

"'  By  the  words,  *  an  unmarried  female,'  which  were 
addressed  to  the  law-officers,  with  reference  to  RaiJan 
above  named,  it  was  designed  as  follows  : — The  mar- 
riage and  matrimonial  contract  of  Rai  Jan  with  Fyz 
All  Khan  have  not,  in  my  opinion,  been  proved ; 
coupled  with  this  fact,  Saadat  All  Khan  having  been 
begotten  of  the  loins  of  Fyz  Ali  Khan  in  the  venter  of 
Rai  Jan^  are  he  and  Rai  Jan  above  named  entitled 
to  the  property  left  by  him  or  not  ?  It  was  not  in- 
tended thereby  to  designate  '  an  unmarried  female,  a 
woman,  an  adulteress,'  and  it  is  obvious  that  proofs 
which  are  deducible  from  strong  corroborative  circum- 
stances are  better  entitled  to  confidence  than  the  evi- 
dence of  witnesses ;  therefore,  in  accordance  with  the 
futtva^  Rai  Jan  is  the  person  entitled  to  one  share, 
and  the  said  minor  is  the  person  entitled  to  four- 
teen shares  of  the  property  left  by  Fyz  Ali  Khan^  and 
the  Defendant  is  the  person  entitled  to  one  share 
thereof  after  the  liquidation  of  debts,  &c.;  and  in  this 


308 


CASKS  i\  Tin:  riMVY  council 


IS  11. 

KriAJAH 
JIlDAYUT 

Oor.LAJi 

V. 

Eai  Jan 

K11.VNUM. 


suit  llai,  Jdu^  abovo  named,  is  the  claiiiuint  lor  a  foiir- 
teoii  r/??(^  sluire  of  the  property  left  by  Fijz  All  Khan ^ 
ou  be]ialf  of  her  own  minor  son,  and  for  a  share  of  one 
una  on  lier  own  behalf,  making  together  a  share  of 
lif  teen  anas  of  the  property,  real  and  personal,  of  Fjjz 
All  Khan  :  and  althongh  the  Defendant  is  a  person 
having  a  deed  of  marriage  settlement,  and  according 
to  the  futtuas  of  tlie  law-officers  of  the  Sudder,  the  liqni- 
dalioii  of  debts  is  to  be  first  attended  to  ;  and  thereafter 
whatever  remain,  the  share  of  fourteen  anas  thereof  is 
the  right  of  Saadat  All  Khan^  and  the  share  of  one 
ana  is  the  right  of  the  Plaintiff,  and  one  other  ana  is 
the  right  of  the  Defendant,  still  the  deed  of  marriage 
settlement  of  the  Defendant  is  not  before  the  Court  in 
this  case  so  as  to  admit  of  the  issue  of  a  final  order  for 
the  separation  of  what  is  entered  therein." 

The  Defendant  appealed  from  the  above  Decree,  to 
the  Siidder  Dewanny  Adawlut  of  Bengal. 

Further  evidence  was  entered  into  on  both  sides  : 
on  the  part  of  the  Appellant,  the  summary  Decree 
under  which  she  obtained  possession  of  the  estate,  as 
well  as  her  alleged  deed  of  marriage  settlement,  were 
produced;  the  Eespondent  filed  some  correspondence 
between  the  Collector  and  the  Board  of  Eevenue. 

The  Siiddcr  Deiuanny  Adawlut  pronounced  their 
final  Decree  in  the  cause,  on  the  31st  December  1834, 
w^hich,  after  stating  and  commenting  minutely  on  all 
the  facts  and  circumstances  of  the  case,  proceeded  as 
follow^s : — 

'-^  Upon  consideration  of  all  the  papers  and  cir- 
cumstances of  the  case,  it  is  apparent  that,  although 
the  Appellant  denies  the  facts  of  the  Eespondent  being 
the  wife,  and  Saadat  All  being  the  son,  of  Ffjz  All 
Kkan^  the  lute  proprietor  of  the  property ,  and  the  wit- 
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nosses  of  tlic  AppelUmt  affirm  her  denial,  still,  from  tlio        I844. 
depositions  of  the  Avitnesses  alluded  to  in  regard  to  no      107^7^^ 
marriage  having  taken  place,  this  is  clear — that  they     Hidayt-t 
have  declared  their  not  having  witnessed  the  rite,  but  v. 

have  not  absolutely  asserted  that  the  pretensions  ad-      ;^^  *^'^^ 
duced  on  the  subject  are  wholly  false ;  for  instance, 
from  the  fatwa  of  Slraj-ood-den  All  Kkan^  the  former 
chief  Kazi^  and  Moulavio  Sfjud  Ilamid-oollah^  the  moofti 
of  this  Court,   in  the  suit  of  Mirza  Jan,  deceased, 
and  3Iussumat  Iliirgane   and   others,    Appellants,    v, 
Mirza  Azccm  All  and  llashnmt  All  and  others,  Es- 
spondents,  bearing  ISTo.    1546,  which  on  the  16th  of 
Januarij  1822  was  decided  by  Thomas  Goad^  Esq.,  and 
WUllai,i  Dorln^  Esq.^  former  Judges  of  this  Court,  it 
appears  that  in  marriage  and  relationship,   evidence 
with  reference  to  what  has  been  heard  is  legal  and  ad- 
missible, i.  c.  if  a  person  hear  that  a  man  and  a  woman 
associate  together  as  wife  and  husband  in  one  house, 
it  is  lawful  for  him  to  give  evidence  to  the  marriage  of 
those  two  persons,  and  this  description  of  evidence  is 
sufficient  to  prove  the  marriage  of  the  woman,  and  the 
parentage  of  the  child  born  of  her,  as  attaching  to  the 
man ;  and  it  is  manifest  and  evident  from  the  letters 
of  the  former  collectors,  dated  the  11th  and  19  th  of 
Jidy  1816,  that  at  the  time  of  the  writing  of  the  letters 
cited,  there  were  two  wives  of  Ffjz  All  Khan^  one  of 
whom  is  Shums-oon-Nissa^  and  of  the  other  wife,  allow- 
ing that  her  name  is  not  therein  stated,  still  it  is 
written  '  that  she  is  living  in  the  same  house,  and  with 
Fyz  All  Khan  J  and  for  this  reason  it  does  not  appear 
expedient  that  Shums-oon-Nissa  should  reside  with  the 
said  Khan ;'  and  TheJcoor  Das,  the  guardian  of  F//z  Alt 
Khan,  in  his  report  dated  the  9th  of  Aghun  1229,  13. S., 
in  reply  to  the  ycrwanna  of  the  Collecturj  which  was 
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issued  lo  ascertain  particulars  courioctcMl  witli  tlic  two 
'Nvivos  ol'  F//.V  All  K/mn^  ;in<l  wliothcr  lluin;  are  su(;li, 
clearly  states,  ^  tliat  Hal  Jan  Klianuni  is  the  otluir  wii'e 
of  Fyz  All  Klian^  and  was  so  previously  to  the  maiTiago 
of  SIuunS'Oon'Nlssd,  and  re(;eives  a  monthly  allowance 
from  tlie  Government :  and  that  besides  JS/iium-oon- 
JSussa  Kliunum  and  Ral  Jan  Klianmn  .there  is  no  other, 
nor  has  there  been  any  otlier  married  wife  of  Ftj^  All 
Khan?  And  from  the  reply  wiitten  by  the  Appc^llant 
to  a  jjcrwanna^  and  wliich  is  put  np  with  the  proceed- 
ings of  the  Provincial  Court,  it  is  obvious  that  there  is 
not,  and  never  even  was,  any  slave  woman  of  the  name 
of  Ileramum,  And  the  witnesses  of  the  Appellant  state 
that  Hcramum  was  the  name  of  a  woman  who  had  died 
twenty-five  years  previous  to  their  giving  their  evi- 
dence, which  occurred  in  the  year  1238,  Bungla ;  there- 
fore, if  in  truth  there  was  a  woman  named  Hcramum^ 
still  from  the  year  of  her  demise,  which  apparently  oc- 
curred in  the  year  1212  or  1213  (1805-6,  7),  to  the 
time  of  the  writing  of  the  letters  dated  in  the  year 
1816,  ansVering  to  the  year  1222,  B.S.,  nine  or  ten 
years  intervened ;  hence  it  is  apparent,  that  the  other 
wife,  residing  in  the  same  house  with  Fyz  Ali^  of  whom 
mention  is  made  in  the  letters  of  former  collectors,  is 
this  very  Eespondcnt ;  and  the  allegation  at  present 
made  by  the  Appellant,  that  the  '  other  wife'  has 
reference  to  Heramum^  is  considered  to  be  a  downright 
falsehood.  In  the  same  way  the  letters  of  the  col- 
lectors, and  the  report  of  TheJioor  Das^  guardian,  from 
which  are  deducible  a  cheerful  performance  of  the  re- 
lative duties  of  husband  and  wife  between  Red  Jan 
Khanum  and  Ftjz  All  Khan^  the  circumstance  of  the 
said  Khanum  being  well  known  as  his  wife,  are  as  good 
as  witnesses  of  unquestionable  veracity  in  establishmg 
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the  marriage  of  the  llcspondent  and  the  parentage  of         1^44. 
/S'aao?^^^  yl// as  attaching  to  Fyz  Ali  Khan;  and  fur-      Kuajau 
ther,  from  tlie  depositions  of  the  witnesses  filed  at  the     ^^i^^^^yut 
CoUectorship,  and  from  other  exhibits  of  the  Ecspon-  v. 

dent,  it  appears  that  the  Eespondent  always  lived  with  x^^^^^u^i 
Fyz  All  Khan  in  the  manner  usual  Avith  married 
women.  For  instance,  in  the  year  1223  she  came 
from  Gorai  to  Nuseerahad^  of  Avhich  place  Ffjz  All 
Khan  was  then  a  resident,  and  took  up  her  residence, 
and  they  associated  together  as  husband  and  wife ;  and 
in  those  circumstances  she  became  pregnant,  and  in 
the  month  of  Poos  1224,  B.S.,  Saadat  All  was  born 
of  her  venter.  And  the  ref^)ort  of  Ram  Chunder^  the 
guardian  of  Ffjz  All  Khan^  dated  the  11th  Foos  122 4^ 
B.S.,  on  the  subject  of  the  Eespondent's  residing  with 
Fyz  Ali  Khan  for  more  than  one  year  previous  to  the 
birth  of  Saadat  Ali^  affirms  the  depositions  of  the  wit- 
nesses and  other  exhibits ;  and  from  the  petition  of 
the  Eespondent  filed  at  the  Zllla  Court,  and  which  the 
Appellant  herself  does  not  deny,  it  appears  that  the 
Eespondent,  at  the  time  Fyz  Jill  Khan  manifested  hm 
intention  of  marrying  Shums-oon-Nissa,  gave  in  a 
petition  of  opposition  declaratory  of  her  own  conjugal 
afiinity,  and  of  Fyz  All  Khan^s  intention  to  contract 
another  marriage  without  the  concurrence  of  the  Ee- 
spondent, contrary  to  the  terms  of  her  marriage  settle- 
ment ;  although  the  petition  alluded  to  was  not  ap- 
proved, still  no  objection  nor  denial  on  the  part  of 
Fyz  All  Khan^  and  Ramzan  Beehy^  his  mother,  as  to 
the  conjugal  affinity  of  the  Eespondent,  is  apparent: 
on  the  contrary,  there  is  a  total  silence  on  the  subject  • 
on  their  part ;  and  Meer  Saadat  All,  whose  deposition 
has  been  taken  agi-eeably  to  the  order  of  this  Coui-t^ 
has  also  clearly  written  in  his  petition^  upon  which  aii 
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1844.        order  was  passed  on  llio    'Zud   of   yiprll   1(^25,  that 
K;i\jAU      iShiujis-oon-Nusft  Kh«innm  and    lUtl  Jan   Kkannm  are 
Vwl!!V.7     hoi\\v^'i\G^oiF//'j  AH  Klum,    From  tlii.s  it  is  also  ma- 
V'  iiifost  tliat  the  Itospondent,  I'roiii  tlie  commencement, 

KiLV2cuM.     claimed  conjugal  affinity  with  the  said  Khart^  and  was 
universally  known  as  hcing  his  wife  ;  and  the  present 
allegation  of  3Icer  kH^aaditt  AU,  that  F//z  All  Khan  did 
not  marry  Miissumal  Rai  Khanuni^  and  did  not  asso- 
ciate with  her,  appears  to  bo  an  nnqualified  falsehood ; 
indeed,  the  assertion  of  the  said  witness,  of  his  having 
heard  the  story  of  the  Eespondent's  residence  at  Corai^ 
at  the  house  of  Fjjz  All  Khan^  from  3fusswnat  Aijecnuj 
his  maternal  aunt,  at  the  age  of  twelve  years,  and  of 
the  residence  of  the  Eespondcnt  at  Niiscerabad^  near 
the  house,  the  dwelling-house  of  Ffjz  All  Klian^  prior 
and  subsequent  to  the  birth  of  Saadat  All,  and  the  ad- 
mission of  the  witness,  of  his   having  protected  the 
Ecspondent  for  the  period  of  two  years  in  his  own 
house,  are  affirmatory  of  the  justness  of  the  claim  of  the 
Bespondent,  and  of  the  collusion  of  the  witness  of  the 
Appellant;   but   leaving   these   circumstances  out  of 
consideration,  as  the  acknowledgment  of  Ff/z  All  Khan 
of  the  filiation  of  Saadat  All  has  been  obtained  in  the 
manner  in  which  the  witnesses  of  the  Eespondent  have 
deposed  in  this  case,  whether  there  be  witnesses  who 
saw  the  performance  of  the  marriage  rite  or  not,  that 
acknowledgment  of  his  furnishes  certain  proof  of  the 
parentage  of  Saadat  All^  and  necessarily  a  consequent 
proof  of  the  marriage  of  3Iussumat  Rat  Jan  Khanum^ 
his  mother,  with  Fyz  All  Khan^  and  these  conclusions 
are  to  be  deduced  from  the  futiva  of  the  former  Chief 
Kazl^  in  the  suitlSTo.  1546,  and  from  the  futioa  of  the 
present  Chief  Kazi^  which   at  the  requisition  of  the 
Judge  of  the  Provincial  Court  has  been  filed  in  this 
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suit.     Considering  all  these  circumstances,  in  my  opi- 
nion tlic  Ecspondent  is  the  wife  of  Fp  All  KJian^  and 
Saadat  All  is  his  son ;  and  the  chiim  of  the  Eespondent, 
formerly  Plaintiff,  brought  on  her  own  account,  and  as 
guardian  on  account  of  ^aadat  Ali  Khan^  is  just,  and 
they  and  S/iums-oon-Nlssa,  Appellant,  have  the  right 
of  obtaining  the  estate  of  Fi/^  Ali  Khan  on  the  ground 
of  heirship,  and  the  division  of  the  property  left  by  him 
between  all  three  persons  should  be  made  agreeably  to 
the  law  of  inheritance.     But  as  from  the  deed  of  mar- 
riage settlement  filed  by  the  Appellant,  the  genuine- 
ness of  which  the  Ecspondent  does  not  deny,  it  is 
apparent  that  F//z  All  Khan  contracted  marriage  with 
Mussumat  Shimis-oon-Nlssa  under  a  deed  of  marriage 
settlement  of  Es.  9,000  and  500  gold  mohurs^  and  in 
lieu  of  the  third  to  be  paid  in  advance,  settled  upon 
her  the  share  of  Kismut  Khona  Deolee^  &c.,  and  that 
the  two-thirds  to  be  paid  afterwards  have  not  yet  been 
discharged,  and  that  according  to  the  fuUua  of  the  law- 
officers,  the  liquidation  thereof  has  the  priority  of  suc- 
cession, thereof,   the  separation  of  the  property  de- 
tailed in  the  deed  of  marriage  settlement  on  account  of 
the  third  payable  in  advance,  and  the  liquidation  of  the 
two-thirds,  the  payment  of  which  was  postponed,  from 
the  property  left  by  Ffjs^  Ali  Khan,  are  necessary ;  and 
my  opinion  accords  in  every  particular  with  the  opinion 
recorded  by  William  Braddon^  Esq.,  a  Judge  of  this 
Court :  therefore  it  is  ordered — That  the  Decree  of  the 
Provincial  Court  of  Juhangee-nagur^  dated  9  th  of  May 
1832,  be  amended  and  corrected  in  the  following  man- 
ner:— ^'That  the  property  detailed  in  the  deed  of 
marriage  settlement  on  account  of  the  one- third  pay- 
able promptly,  be  separated  from  the  malials  in  dispute 
if  it  be  included  therein,  and  whatever,  according  tocal- 
VOL  III.  N  1 
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oiiliilion,  m;iy  hv  duo  on  account  of  tlio  two-lliii-ds  of 
tlio  (lower  of  Uio  Ai)p(!ll{int,  tlio  payment  of  wliicli 
was  postponiMl,  ho  paid  from  the  sum  of  one  lac  and 
Es.  41,857.  12  anas,  15  (/undas,  2  howric^^  the  amount 
profits  deposited  in  the  treasury  of  tlie  Collectors]ii[) ; 
tliat  the  share  of  the  zemindar y  oipcn/unna  Aiiz/a,  &c., 
the  property  left  by  Ff/z  All,  and  amount  profits  forth- 
coming in  the  Collector's  treasury,  having  been  divided 
into  sixteen  shares,  one  share  be  relinquished  as  the 
right  of  the  Appellant  on  account  of  her  conjugal 
affinity,  and  that  one  share  of  the  right  of  the  Ee- 
spondent  on  account  of  her  conjugal  affinity,  and 
foui-teen  shares,  the  right  of  Saadat  Ali  Klian^  the 
minor  son,  being  his  right  as  the  son  (of  the  de- 
ceased), making  together  15  shares,  be  decreed  in 
favour  of  the  Eespondent,  formerly  Plaintiff,  and  that, 
upon  the  execution  of  the  Decree  of  this  Court,  the 
Eespondent  have  possession  of  a  15  anas  portion  of  the 
'zemindary  and  talooJcs^  &c.,  detailed  in  the  plaint,  the 
property  left  by  Fyz  Ali  T^lian^  and  that  she  recover 
from  the  Appellant  a  X^-anas  proportion  of  the  amount 
of  profits  alluded  to,  and  the  amount  collections  of  her 
share  and  of  the  share  of  Saadat  Ali  Khan  from  the 
period  of  the  institution  of  the  suit  to  the  date  of  her 
obtaining  possession  as  detailed  in  the  Decree  of  the 
Provincial  Court,  and  that  the  costs  of  both  Courts  be 
borne  by  the  Appellant  to  the  extent  of  the  claim 
proved,  and  by  the  Eespondent  to  the  extent  not 
proved.'' 

From  this  Decree,  Shiims-oon-Nissa  Khanum  ap- 
pealed to  his  late  Majesty  in  Council. 

After  the  commencement  of  the  Appeal,  the  original 
Appellant  died,  and  the  Appeal  was  revived  by  her 
brother,  the  present  Appellant,  Khajah  llidayut  Oollah, 
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The  Appellant  contended  tliat  the  Decree  was  eiTO- 


neous  for  the  following  reasons : — 


I. — Because  the  Eespondent  has  not  proved  either 
that  she  is  the  wife,  or  that  ^aadat  Ali  is  the  son,  of 
Fp  Ali  Khan. 

II. — Because,  in  the  absence  of  proof  of  the  Eespon- 
dent's  marriage,  her  claims,  and  that  of  her  son  Saadat 
Ali^  must  entirely  depend  upon  evidence  of  a  direct 
and  valid  acknowledgment  of  the  latter  by  Fyz  Ali 
KhaUj  and  because  the  evidence  produced  by  the  Ee- 
spondent for  the  purpose  of  proving  that  acknowledg- 
ment is  wholly  unworthy  of  credit,  and  was  in  fact 
discredited  by  the  Provincial  Court,  before  which  the 
evidence  was  taken. 

III. — Because  F;i/z  Ali  Khan,  from  his  state  of  im- 
becility of  mind,  was  incompetent  to  make  that  acloiow- 
ledgment  of  Saadat  Ali,  as  his  son,  which  is  required 
by  the  Mahomedan  Law  in  such  a  case. 

The  Eespondent,  on  the  other  hand,  submitted  that 
the  Decree  was  just  and  proper  for  the  following 
reasons : — 

I. — Because  the  marriage  of  the  Eespondent,  Bai 
Jan  Khaniim,  with  F?jz  Ali  Khan,  was  satisfactorily 
proved,  and  there  was  no  sufficient  evidence  to  rebut 
the  legal  presumption  thence  arising,'^of  the  legitimacy 
of  her  son,  Saadat  Ali  Khan. 

II. — Because  it  was  distinctly  proved  that  Saadat  Ali 
Khan  was  recognized  by  Fyz  Ali  Khan  as  his  son,  and 
such  recognition  (even  without  formal  proof  of  a  mar- 
riage) was  sufficient  to  establish  the  legitimacy  of 
Saadat  Ali  Khan,  and  the  rights  of  the  Eespondents, 
as  determined  by  the  Decree  of  the  Court  below. 
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^^^^'  Mr.  Charles  Bvlln\  Mr.  Jachojf,  and  Mr.  Forsyth^ 

KiiAjAii  for  tlic  Appclhint ;  aud 

III  DAY  UT 

OoLLAii  Mr.  Wigram^   Q.  C,  Mr.  E.  J,  Lhijd^  aud  Mr. 

lUi  Jan  Edmund  F.  3foorc,  for  the  Ivoapondoiit. 

The  following  cases  and  authorities  were  cited  : — 
Mib'  All  V.  Kureernoonisa  Bcgitrn  (a).  Fyz  All  K/kui  v. 
Miissiwiaicl  Falima  Khaloon  (/>).  Mirza  Qaim  All  Beg 
V.  Mussumaiit  Ilingim  {g).  Jesimint  Sing-jee  Uhhij 
Sing-jee  v.  Jet  Smg-jee  Uhhg  Sing-jee  (d).  3fac- 
naghleii^s  Principles  of  tlie  Maliomedan  Law,  23,  90, 
93,  297,  299.  N.  B.  E.  Baillie's  Mahomedan  Law  of 
Inheritance,  34,  49. 

The  Eight  lion.  Dr.  Lushington  : 
The  claim  in  this  case  relates  to  the  inheritance  of 
the  zemindary  of  Atiya  ;  and  the  claimants  of  that  in- 
heritance, at  least  all  the  claimants  that  it  is  necessary 
now  to  name,  are  two  persons  claiming  to  be  the  lawful 
widows  of  the  deceased  Zemindar^  one  of  whom  claims 
also  on  behalf  of  her  son,  whom  she  alleges  to  have 
been  the  legitimate  issue  of  the  deceased  person. 

Both  the  Courts,  under  whose  consideration  the 
questions  in  this  cause  have  been  brought,  have  come 
to  the  conclusion  that  the  claim  preferred  by  Rai  Jan 
on  behalf  of  herself  and  of  her  son,  is  a  just  one ;  in 
other  words,  they  consider  there  has  been  sufficient 
proof  to  justify  them  in  determining  that  she  was  the 
lawful  wife  of  the  deceased  Zemindar^  and  that  her  son 
was  the  lawful  son  of  that  Zemindar,  It  is  hardly  ne- 
cessary to  say  that  before  their  Lordships  would  reverse 
the  Decree  of  two  concurrent  Courts,  they  must  be 
perfectly  satisfied  that  some  legal  miscarriage  has  taken 

{a)  2  Ben.  Sud.  Dew.  Eeps.  112.     {h)  1  Ben.  Sud.  Dew.  Eeps.  357- 
{c)  3  Ben.  Sud.  Dew.  Reps.  152.     \d)  Ante,  p.  245. 
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place.  But  tlicir  Lordships  arc  of  opinion  in  this  case 
that  the  evidence  is  decidedly  in  favour  of  the  judgment 
to  which  those  two  Courts  originally  came. 

The  question  appears  to  be  one  depending  upon  the 
law,  with  relation  to  Mahomedan  property,  and  the 
proofs  in  support  of  the  case  are  applied  to  that  law. 
Several  references  have  been  made  to  the  work  of  Mr. 
Maenaghten  upon  this  subject.  It  will  not  be  neces- 
sary to  read  at  length  the  part  of  his  preliminary  re- 
marks to  which  reference  has  been  made,  and  which 
indeed  has  been  already  done ;  but  the  substance  of  it 
appears  to  be  this  : — After  having  stated  what  is  the 
general  opinion  entertained  upon  the  question,  he  says 
— ^'  The  Mahomedan  lawyers  carry  this  disinclination 
(that  is  against  bastardizing)  much  further ;  they  con- 
sider it  the  legitimate  of  reasoning  to  infer  the  exist- 
ence of  marriage  from  the  proof  of  cohabitation."  He 
then  says- — "  None  but  children  who  are  in  the  strictest 
sense  of  the  word  spurious  are  considered  incapable 
of  inheriting  the  estate  of  their  putative  father.  The 
evidence  of  persons  who  would,  in  other  cases,  be  con- 
sidered incompetent  witnesses  is  admitted  to  prove 
wedlock,  and,  in  short,  where  by  any  possibility  a 
marriage  may  be  presumed,  the  law  Avill  rather  do  so 
than  bastardize  the  issue,  and  Avhether  a  marriage  be 
simply  voidable  or  void  ah  initio  the  offspring  of  it  will 
be  deemed  legitimate."  (P.  xxiii.  iv.) 

It  may  be  observed  that  this  is  the  statement  of  Mr. 
Maenaghten^  evidently  after  great  deliberation  upon 
the  subject,  because  he  goes  on  to  refer  to  what  has 
been  said  by  Sale  ;  and  he  then  observes — ^^  This  I  ap- 
prehend, with  all  due  deference,  is  carrying  the  doctrine 
to  an  extent  ui«.warranted  by  law  ;  for  where  children 
are  not  born  of  women  proved  to  be  married  to  their 
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iMii.        falliors,  or   ol'   frMiiJilo   slaves   to  tlioir   futliers,   some 
l^TTxTvii      1<i"<l    t>'    (nidonco    (1i()W(*v(t    sllglil)    is   requisite   to 
IhDAYUT     form   II  presumption  of  uiatriuiony."  {V.  xxiv.)     lie 
V.  tlieu   ol)serves — "The    mere    fact    of    casual   concu- 

Eai  Jan  |)i]|j,fro  [<^  not  sufficient  to  establisli  lecritimacv ;  and  if 
there  be  proved  to  have  existed  any  insurmountable 
obstacle  to  the  marriage  of  their  putative  father  with 
their  mother,  the  children,  though  not  born  of  com- 
mon women,  will  be  considered  bastards  to  all  intents 
and  purposes."  (V.  xxiv.)  Tlie  effect  of  that  appears 
to  be,  that  where  a  child  has  been  born  to  a  father,  of  a 
mother  where  there  has  been  not  a  mere  casual  con- 
cubinage, but  a  more  permanent  connection,  and  where 
there  is  no  insurmountable  obstacle  to  such  a  marriage, 
then,  according  to  the  Mahomedan  Law,  the  presump- 
tion is  in  favour  of  such  marriage  having  taken  place. 
We  apprehend  that  in  considering  this  question  of 
Mahomedan  Law  we  must,  at  least  to  a  certain  extent, 
be  governed  by  the  same  principle  of  evidence  which 
the  Mussulman  lawyers  themselves  would  apply  to  the 
consideration  of  such  a  question.  The  first  step  in  the 
case  is  the  petition  which  has  been  so  much  com- 
mented upon  at  the  Bar,  namely,  the  petition  of  Eai 
Ja7ij  bearing  date  the  11th  of  Decemher  1813.  In  that 
Petition  she  states  herself  to  be  the  wife  of  Fyz  AH 
Khan^  and  she  sets  forth  the  marriage  settlement  with- 
out indeed  ascribing  to  it  any  date  or  giving  any  date 
to  the  marriage.  Having  so  done,  she  represents  that 
the  Khan  was  kept  away  and  not  permitted  to  return 
to  his  own  house ;  that  there  were  a  number  of  persons 
who  had  attempted  to  confine  her,  and  not  to  permit 
her  to  go  to  the  Khan  ;  and  that  he  was  about  to  marry 
another  wife. 

I^ow  this  document  appears  to  their  Lordships  to  be 
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•d  document  of  the  very  greatest  importance,  for  with- 
out going  the  length  of  saying  that  it  is  a  true  asser- 
tion of  all  the  facts  therein  contained,  it  is  at  any  rate 
an  assertion  of  facts,  in  conformity  with  the  subsequent 
statement  of  this  very  person.  The  statement  in  this 
petition  is  made  in  the  year  1813,  before  there  is  any 
anticipation  of  a  litigation  of  this  description,  and  it  is 
made  by  her  at  a  period  when  F//z  Ali  Khan  is  not 
considered  or  deemed  to  be  incompetent  ;  it  is  ad- 
dressed to  a  competent  Court,  and  she  must,  if  she 
anticipated  any  good  result  from  the  presentation  of 
that  petition,  have  also  anticipated  that  the  facts  con- 
tained in  that  petition  might  be  the  subject  of  judicial 
examination.  She,  therefore,  offers  in  the  year  1813, 
to  subject  her  claim  (which  is  in  substance  the  same 
as  her  claim  now)  to  the  examination  of  a  competent 
Court  to  decide  on  it.  It  appears  that  this  petition 
was  rejected,  and  we  presume  on  the  ground  that  even 
supposing  the  whole  facts  contained  in  it  to  be  true, 
yet  that  would  be  no  justification  for  the  interference 
of  the  Court,  for  the  purpose  of  preventing  the  con- 
templated marriage. 

In  the  year  1816,  Fy^  All  Khan  was  placed  under  the 
protection  of  the  Court  of  Wards.  It  is  not  necessary 
to  go  minutely  into  the  question  what  was  the  precise 
state  of  his  mind  or  of  his  intellect  at  that  period.  It 
is  not  distinctly  raised  in  the  course  of  the  pleadings 
which  were  given  in  by  the  parties  upon  this  occasion. 
But  the  result  of  the  evidence  appears  to  be,  that  he 
was  a  person  who  had  become  much  addicted  to  habits 
of  intoxication,  and  that  his  intellects  were  impaired, 
though  it  does  not  appear  in  any  part  of  that  evidence, 
that  he  had  become  what  may  be  called  an  idiot. 
However,  in  1810,  his  property,  and  also  his  person, 
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OcHXAii      I't^Hod  on,  ill  both  of  the  Courts  below,  in  the  deter- 

,,   '•  mination  of  the  questions  which  came  under  their  con- 

IvAi  Jan        '  ^        .' 
KiiANUM.     sideration. 

The  first  document  to  which  it  may  be  expedient  to 
refer,  is  the  report  of  Mr.  Pakcnham^  the  Collector,  of 
the  19th  of  July  1816.  Mr.  PaJcenham^  in  the  dis- 
charge of  his  duty,  in  writing  a  letter  to  the  Court  of 
Wards,  proposes  to  them  a  settlement  out  of  the  estate 
of  Fyz  All  Khan^  and  after  having  mentioned  certain 
•  circumstances  relating  to  the  amount  of  the  property,  he 

recommends  the  sum  to  be  allotted  for  the  expenses  of 
Fyz  Ali  Khan  and  his  family,  to  be  fixed  at  200  rupees 
a  month,  namely,  120  rupees  for  Fyz  Ali  KJian^  his  two 
wives,  and  his  mother;  30  rupees  for  the  servants' 
wages ;  and  50  rupees  for  the  support  of  a  number  of 
females  who  have  long  lived  in,  and.  been  maintained 
by,  the  family,  and  to  whom  he  states  that  a  sum  equal 
to  what  he  proposes  has  been  for  some  time  past 
allowed.  He  adds — '^  This  last  item  I  have  not  recom- 
mended without  carefully  ascertaining  that  there  are 
such  persons  who,  from  having  been  all  along  sup- 
ported by  the  Zemindar^  may  be  considered  as  entitled 
to  an  allowance." 

JSTow,  without  taking  this  as  evidence  of  the  fact, 
that  she  was  the  wife  of  Fyz  Ali  Khan^  it  is  evi- 
dence to  this  effect,  that  so  far  as  Mr.  Pakenham''  s 
investigation  had  extended,  it  justified  him  in  making 
the  representation  which  he  made,  in  the  discharge  of 
his  duty,  to  the  Court  of  Wards.  The  Court  of-  Wards 
acted  upon  that  representation,  and  RaiJan  continued 
to  receive  an  allowance  of  10  rupees  a  month,  from  the 
year  1817  up  to  the  year  1824,  when  Fyz  Ali  Khan(\x^dL, 
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It  appears,  further,  that  during  this  period,  Rai  Jan 
was  residing  at  the  house  of  Fy^  All  Khan,  or,  at  least, 
in  that  part  of  the  building  appropriated  to  women 
belonging  to  Fi/z  A  li  Khan.     All  the  evidence,  so  far  as 
it  can  be  called  evidence,  goes  to  that  extent,  and,  in- 
deed, it  appears  scarcely  to  be  a  point  in  controversy. 
There  is  the  report  of  Mr.  Scott,  who,  it  may  be  ob- 
served, is  hostile  to  the  claim  of  Rai  Jan,     He  states, 
incidentally,  for  the  purpose  of  justifying  his  advice, 
that  the  other  wife  should  not  be  permitted  to  come 
into  the  household  of  Fyz  Ali  Khan ;  that  this  wife 
is  now  residing  with  him.     He  says : — ^'  Now,  as  your 
ward  has  one  wife  living  Avith  him,  as  far  as  I  am 
able  to  Judge,  any  intercourse  with  another  who  has 
been  so  long  absent,  could  in  no  degree  add  to  his 
domestic  comfort."     It  appears  that  Shums-oon-Nissay 
the   other  wife,  had  been  residing  separately  from 
her  husband  for  a  considerable  time,  and  that  she 
had  presented  a  petition  for  the  purpose   of  being 
allowed  to  return  to  him ;  and  the  gi^ound  upon  which 
the  Collector  advises  against  that  petition  being  com- 
plied with,  is,  that  this  wife,  the  present  Eespondent, 
was  residing  with  him  during  that  period,  and  that, 
therefore,   the  return  of  Shums-oon-Nissa  would  be 
unnecessary    and    inconvenient.     There  are   several 
other  documents  of  the  same  tenor,  Avhich  it  is  unne- 
cessary, in  the  view  of  their  Lordships,  to  follow  in 
detail,  namely,  the  reports  of  the  Collectors. 

We  apprehend  then,  that,  in  point  of  fact,  the  case 
comes  clearly  and  indisputably  to  this — that  this  per- 
son, Rai  Jan,  was  actually  residing,  during  a  period  of 
seven  years,  in  the  female  department  of  Fijz  Ali  Khan; 


that,  according 
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anterior  to  tho  birtli  of  this  oliild  taking  place  ;  tliat 
Avliilc  she  so  resided,  slio  was  recognized,  to  a  certain 
e^^tent,  imdoiibtcdly,  astlie  wifeof  i''//<ef  A/l  Khan  ;  that 
the  child  was  bom  under  his  roof,  and  tliat  that  child 
continued  to  bo  n^aintained  in  his  house  witliout  any 
jstcps  being  taken  on  the  part  of  Fijz  Ali  Khan^  or  of 
any  one  else,  to  repTuliate  his  title  to  legitimacy  as  the 
offspring  of  Fyz  All  Khan. 

If  these  facts  be  so  proved,  the  question  is,  whether 
the  evidence  is  not  sufficient  to  support  the  legitimacy 
of  the  present  claimant,  SaadatAli  Khan,  according  to 
the  law  as  laid  down.  In  the  opinion  of  the  law-officers 
who  were  there  consulted,  they  expressed  themselves 
to  the  following  effect : — ^'  Under  the  above  circum- 
stances, in  the  event  of  the  proof  of  these  facts,  that 
Miissumat  Rai  Jan  associated  withi^^2  All  Khan,  and 
remained  with  the  other  females  in  the  house  of  Fijz 
Ali  Khan,  and  Saadat  Ali  Khan  was  born  of  her  venter^ 
being  the  offspring  of  the  loins  of  the  said  Fyz  Ali 
Khan,  as  is  to  be  clearly  understood  from  the  proceed- 
ing of  the  Appeal  Court  of  Juhangee-naguVj  dated  th& 
20th  of  September  1821  :"  they  then  go  on  to  say  that 
he  would  be  the  lawful  child  of  Fyz  All  Khan,  and  that* 
he  and  the  mother  would  be  entitled  to  claim  their 
share  of  the  inheritance. 

IS'ow  all  the  facts  which  are  there  stated,  upon  the 
principle  of  assumption,  appear  to  us  to  be  maintained 
by  the  evidence  in  this  case  ;  namely,  that  Miissmnat 
Rai  Jan  did  associate  with  Fyz  Ali  Khan  ;  that  she  did 
remain  with  the  females  of  the  house  of  Fyz  Ali  Khan  ; 
that  Saadat  Ali  Khan  was  born  of  her  venter  ;  and,  as 
to  his  being  the  offspring  of  Fy^  Ali  Khan,  we  think 
that  is  a  circumstance  necessary  to  be  inferred  from  the 
previous  facts,  . 
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With  reference,  then,  to  the  law,  as  laid  down  by- 
Mr.  Macnaglitcn^  and  which  appears  to  he  acknowledged 
at  the  Bar  to  be  law  :  Avithout  going  into  the  ques- 
tion of  the  oral  evidence,  whether  there  was  an  ex- 
2)ress  acknowledgment  of  the  child  by  Fyz  All  Khan^ 
as  the  son  or  not,  there  seems  to  be  that  which  at  least 
is  tantamount  to  oral  evidence  of  any  declaration,  be- 
cause there  is  a  consecutive  course  of  treatment,  both 
of  the  mother  and  of  the  child,  f Ox*  a  period  of  between 
seven  and  eight  years,  under  circumstances,  in  which 
it  appears  to  their  Lordships  to  be  next  to  impossiblo 
that  such  a  mode  of  treatment  would  have  been  conti- 
nued, except  from  the  presumption  of  the  cohabitation, 
and  of  the  son  being  the  issue  of  the  loins  of  Fyz  All 
Khan.  But  their  Lordships  are  not  disposed  to  think 
that  the  whole  of  the  testimony,  with  regard  to  the 
verbal  acknowledgment  of  Saadat  AUKJian^  ought  to 
be  rejected.  It  is  not  necessary,  however,  to  decide 
the  case  upon  that  ground,  because  we  thinly,  for  the 
reasons  I  have  stated,  and  Avithout  receiving  as  evi- 
dence, that  which  is  not  legitimate  or  credible  evi- 
dence, there  are  sufficient  facts  either  admitted  by 
both  parties,  or  proved  by  the  treatment  and  the 
whole  res  gestce  in  the  case,  to  bring  it  within  the  prin- 
ciples of  law,  which  have  been  already  adverted  to,  and 
that,  therefore,  the  Judgment  of  the  Court  below  must 
be  affii'modj  with  costs. 
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VuRUJ-BiiAEE  and  others 


Aj)pcllanUj 


Respondents.' 


0)1  Appeal  from  the  Sudder  Dewanny  Court  at  Bombay. 

XlIIS  suit  was  originally  instituted  mi\iQ Zilla  Court 
at  Kalra^  by  the  Eespondeiits  against  the  Appellants. 
The  Phiintiffs  claimed  to  be  a  joint  undivided  family 
with  the  Defendants,  and  prayed  for  a  partition  and 
distribution  of  the  joint  estate.  Evidence  of  a  conflict- 
ing character  was  entered  into  on  both  sides,  and  Mr. 
Grant^  the  then  Judge  of  the  Kaira  Court,  in  accord- 
ance with  the  5o?7i6ay  Eegulation  lY.  of  1827,  sec.  24, 
referred  the  whole  of  the  evidence  to  a  Punchayet.  Mr. 
Grant  was  afterwards  removed  from  the  Kaira  Court 
to  the  Ahniedahad  Court,  and  Mr.  Bell  was  appointed 
Judge  of  the  Kaira  Court  in  his  stead. 

It  appeared  that,  on  the  5th  of  Dcceniher  1827,  the 
Defendant,  Gidla-hhaee  Valla-hhaee^  presented  a  peti- 
tion to  Mr.  Bell^  objecting  to  the  mode  of  examination 
which  Mr.  6^raw^  had  adopted,  on  the  hearing  of  this 
case,  and  stating  that  that  Judge  had  refused  to  take 
the  depositions  of  some  of  the  witnesses  cited  by  him, 
for  the  purpose  of  proving  that  the  property  in  question 

^''  Present :  Mcmhersof  ^q  Judicial  Committee, — Lord  Langdale, 
Lord  Campbell,  the  Eight  Hon  Dr.  Lushington,  and  the  Eight 
Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A. 
Johnston.  Knt.,  and  Sir  E.  Eyan,  Knt. 
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had  been  acquired  by  one  Bapoo-jec.    The  petit iou  also       ^'^^^• 
stated,  that  the  persons  who  had  been  appointed  mem-       Juveer 
bers  of  the  Pnnchaijet  were  friends  and  relations  of  the       ^"^^^^^ 
Eespondents ;  that  the  case  was  not  a  proper  one  to       Vukuj 
refer  to  a  Funchaijct^  and   that  the  reference  made  to 
them  had  been  Avithont  the  consent  of  the  petitioner. 
It  would  appear  from  the  Order  made  by  Mr.  Bell^  as 
endorsed  upon  the  petition,  that  the  Judge  reserved  the 
consideration  of  these  objections  until  the  hearing   of 
the  cause. 

This  petition  and  order  were  numbered  312  on  the 
file  of  the  suit. 

On  the  11  til  of  January  1828,  the  Pimchajjet  made 
their  report,  in  which  they  declared  that  the  majority 
of  the  title-deeds  produced  by  the  Eespondents  were 
genuine. 

On  the  2Gtli  of  February  1828,  the  Defendant, 
Gulla-lhaee^  presented  another  petition  to  Mr.  Bell,, 
which  reiterated  the  allegations  contamed  in  the  last- 
mentioned  petition,  and  distinctly  alleged  that  the 
reference  to  the  Punchayet  was  the  consequence  of  a 
combination  between  the  Eespondents  and  Sooruj  Ram^ 
the  MolMar  of  the  heirs  of  Raga-hhaee  and  one  Luhni 
Ea7n,  the  native  agent  to  Mr.  Grant.  Mr.  Bell  en- 
dorsed an  Order  on  this  petition,  that  it  should  be 
brought  forward  at  the  hearing  of  this  cause;  it  ap- 
peared, however,  that  neither  the  original  petition 
nor  the  Order  made  upon  it  were  ever  filed  with  the 
other  proceedings  in  the  cause. 

The  Defendant,  Gulla-hhaee^  subsequently  presented 
two  other  petitions,  dated  the  30th  of  xXpril  and  19tli 
of  June  1828,  again  impugning  the  conduct  of  Mr. 
Grant^  and  insisting  that  the  members  of  the  ^uncha- 
y^^  were  friends  and  relations  of  the  Kespcndcnts,  and 
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Before  tlio  cause  came  on  for  hearing,  the  Zilla 
Court  of  Kaira  was  abolisliod,  and  the  suit  being  trans- 
ferred to  the  Zilla  Court  of  Ahincdabad^  the  wliole  of 
the  papers  and  proceedings,  inchiding  tlie  above-men- 
tioned petitions  (Nos.  312,  ol3,  319),  were  forwarded 
to  the  hist-mentioned  Court.  In  consequence  of  this 
arrangement,  the  cause  again  came  within  the  jurisdic- 
tion of  Mr.  Grant, 

The  Decree  of  the  Zilla  Court,  bearing  date  the  1st 
of  Fehruary  1829,  declared  that  both  tlie  Eespondents 
and  Gulla-hhaee  and  his  co-heirs  were  jointly  interested 
in  the  propert}',  and  the  claim  of  the  Eespondents  was 
consequently  allowed  with  costs. 

Gullci'hJiaee  appealed  to  the  Sadder  Dewanny  Aduw- 
lutj  which  Court  subsequently  affirmed  this  Decree. 

It  afterwards  appeared  that,  in  forwarding  the  pro- 
ceedings and  documents  in  this  suit  to  the  Sudder 
Adaiulut,  Mr.  Gra7it  withdrew  and  suppressed  from 
among  the  proceedings  the  three  petitions  numbered 
312,  313,  and  319,  and  falsified  the  record  of  the  pro- 
ceedings received  by  him  from  the  Zilla  Court  of 
Kaira^  with  the  view  of  excluding  all  mention  of  those 
petitions.  One  important  efltect  of  the  suppression  of 
the  three  petitions  was,  that  in  the  absence  of  those 
petitions  it  appeared  as  if  Gulla-hhaee  Valla-hhaee. 
instead  of  objecting  from  the  first  to  the  reference  to 
the  Funcliaijet^  had  acquiesced  in  that  reference  until 
he  found  its  decision  was  against  him ;  while,  on  the 
contrary,  the  fact  was,  that  he  always  protested  against 
such  a  submission  of  the  case. 
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A  transcript  of  all  tlio  proceedings  in  tlic  suit,  as        ^^'^'^• 
altered  by  Mr.  Grant^  togotlier  with  all  the  papers  and      Juvkkr 
documents,  with  the  exception  of  the  three  petitions       ^^^^^^^h 
before   mentioned,   were   transmitted  by   the  Suddcr       Vukuj- 
Adawlut  to  His  late  Majesty  in  Council. 

In  the  year  1837  the  judicial  conduct  of  Mr,  Grant 
became  the  subject  of  a  lengthened  investigation  on 
the  part  of  the  Government  of  Bomhajj.  The  suj^prcs- 
sion  of  the  above-mentioned  petitions,  J^os.  312,  313, 
and  319,  and  the  alteration  of  the  record  so  as  to 
exclude  all  reference  to  those  documents,  constituted 
one  of  the  charges  against  him.  The  Commission 
appointed  by  Government  to  conduct  the  inquiry,  re- 
ported that  Mr.  Grant  was  guilty  of  this  and  other 
charges  brought  against  him,  and  in  consequence  of 
this  report,  the  Government  suspended  him  from  ofhce. 

The  Bombay  Government  subsequently  referred  the 
case  to  the  Sudder  Dewanny  Adawlut  of  that  Presi- 
dency, in  order  that  further  proceedings  might,  if  ne- 
cessary, be  held  for  the  purpose  of  being  laid  before 
Her  Majesty  in  Council.  The  Sudder  Adaiulut  recom- 
mended that  a  translation  of  the  suppres-sed  documents^ 
a  complete  copy  of  the  proceedings  of  the  Commission, 
and  the  opinion  of  the  Government  respecting  Mr, 
(7rtt«^'^  conduct,  with  their  reasons  for  suspending  him 
from  the  public  service,  should  at  once  be  forwarded^, 
in  order  to  be  laid  before  Her  Majesty  in  Council. 

This  was  accordingly  done,  and  the  Ap];>eal  now  came 
on  for  hearing  on  the  whole  case. 

Mr.    WigraiUj  Q.C,  Mr.  JacJcsoUy  and  Mr,  For- 
sythj  for  the  Appellants ;  and 

Mr.    Burgej    Q.C.,    Mr.   E.  J.   Lloydj  and  Mr, 
Edmond  F,  MoorCj  for  the  Eespondeuts, 


VUKUJ 
UIIAEE. 
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^^-^^-  Lord  TjANdDALE: 

Ji;\Ki:u  Tlicir  Lord8liij)s  luivo  takon  tlio  (;irf*iimstancos  of 

IJIIMCH  ..... 

V,  this  case  into  their  consid(Tatioii,  and  looking  into  the 
conduct  pnrbucd  by^lie  Judge,  in  suppressing  from  tlio 
l^iidder  Dewannij  Adaiulut^  ceitain  documents  wliicli 
liad  been  proved  in  tlie  Court  beloAV,  tlicir  Lordships 
are  of  opinion  tliat  the  case  Avas  never  properly  pre- 
sented to  the  consideration  of  that  Court,  and  con- 
sequently that  that  Court  had  not  the  means,  which 
they  ought  to  have  had,  of  forming  their  judgment 
upon  it.  For  this  reason  their  Lordships  are  of  opi- 
nion that  this  cause  must  be  remitted  back  to  the 
Siiddcr  Dcwanny  Adawlut^  with  a  direction  that  that 
Court  take  into  their  consideration  such  allegations  as 
were  contamed  in  the  several  petitions  of  the  Appel- 
lants, and  investigate  the  matters  therein  alleged  in 
such  a  manner  as  to  them  may  seem  best. 

Certain  costs  have  been  incurred  in  consequence  of 
the  conduct  of  Mr.  Grant.  That  being  so,  and  Mr. 
Grant  having  been  an  officer  of  the  East  India  Com- 
pany, it  seems  to  be  worthy  of  their  consideration  how 
far  they  will  have  regard  to  the  costs  which  the  parties 
have  been  put  to,  in  consequence  of  the  misconduct  of 
their  Judge. 
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IIosAXNA  AiiATiioox  Kekakoose        -     Appellant^ 

AND 

William  Ambrose  Serle  and  others  Ecspondcnls.^ 

Oil  Appeal  from  the  Supreme  Court  of  Judicature  at 

Madras. 

lleard  U:c  parte. 

X  HIS  was  an  Appeal  from  two  Orders  of  the  Supreme     ^^^^  ;^y44^ 
Court  at  Madras,  bearinf]^  date,  respectively,  the  2Gth    ^^ — 'x^ — '   , 

''  o  7         ±  »;  7  By  a  General 

oi  September  1834,  and  the  13th  of  February  1844.  Order,  made 
The  first  Order  was  made  on  the  petition  of  the  Ee-  ^^^^  ^f  tlie^^  ^ 
gistrar  of  the  Supreme  Court,  giving  him  authority  to  p^i^^?™?;rr 
institute  a  suit,  as  the  next  friend  of  the  infant  chil-  dras,  it  was 

ordered  that, 
'^'  Present :  Members  of  tlie  Judicial  Committee, — Lord  Langdale, 
Lord  Campbell,  tbe  Eiglit  Hon.  Dr.  Lusbington,  andtbe  Right  Hon. 
T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,    Bart.,  Sir  A. 
Johnston,  Knt.,  and  Sir  E.  Eyan,  Knt. 

cured  for  his 
or  her  benefit,  the  Eegistrar  shall,  with  the  previous  consent  of  the  Court, 
or  a  Judge,  institute  proceedings  on  behalf  of  such  infant,  for  the  purpose 
of  protecting  his  or  her  person  or  property."  In  pursuance  of  this  Order, 
the  Eegistrar  of  the  Supreme  Court,  upon  Petition,  obtained  an  Order, 
giving  him  liberty  to  file  a  Bill  in  the  Equity  side  of  the  Supreme  Court, 
as  the  next  friend,  and  on  behalf  of  infants,  for  an  account  of  the  estate  of 
their  father,  who  died  intestate,  against  their  mother,  the  administratrix  ; 
and  notwithstanding  an  Appeal  against  such  Order,  such  Bill  was  filed,  to 
which  the  Defendant  put  in  a  plea,  which  being  overruled ,  a  further  Appeal 
from  such  decision  was  interposed  to  Her  Majesty  in  Council. 

By  the  practice  of  theSui3reme  Court,  the  Eegistrar  is  entitled  to  acom- 
mission  of  5  per  cent,  on  all  sums  of  money  paid  into  Court. 

Held  by  the  Judicial  Conunittee,  that  the  Order  ofthe  Equity  side  of  the 
Supreme  Court,  being  made  under  the  general  jurisdiction  of  the  Supremo 
Court,  and  not  under  the  Statute  2&3  Ticif.,  c.  34,  was  void,  it  being 
against  public  pobcy  to  allow  an  officer  ofthe  Court  to  institute  suits,  in  the 
conduct  of  which  he  might  have  a  direct  personal  interest,  and  the  Orders 
made  in  jiui'suance  thereof,  reversed. 

YOL.    III.  P  1 


"  Whenever 
it  shall  ap- 
pear, that  tho 
property  of 
any  infant  is 
unprotected, 
and  not  se- 
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Kehaivuose 

V. 

Sma.K  ami 
othcrd. 


(Iron  of  ilio  AppolLnit,  against  her.  The  second  was 
an  Order  of  the  same  Court,  disallowin<jj  a  pl(\'i  i>ut  in 
by  (lie  Appellant,  to  11  le  Bill  so  liled  by  the  Itegistrar, 
on  belialf  of  the  infants. 

These  Orders  Avere  made,  under  tlie  f(jllowing  cir- 
cumstances : — 

Aralhoon  KeraJcoose^  an  Annenian,  iidiabitant  of 
Madras^  departed  this  life  intestate,  on  the  21st  t>f 
May  1832,  leaving  the  Appellant,  his  Avidow,  and  the 
llespondents,  AToses  Kerakoose^  Arrahcheal  Kerakoose^ 
Barbara  KeraJcoose^  UarafCdt  KeraJcoose^  KatJierma 
Keralcoose^  and  Jacob  KeraJcoose^  respectively,  under  the 
age  of  twenty-one  years,  his  only  children,  him  surviving. 

On  the  16th  day  of  August  1832,  lettei'S  of  admi- 
nistration to  the  goods,  chattels,  ci-edit  and  eiiects  of 
the  intestate  were  granted  on  the  Ecclesiastical  side  of 
the  Supreme  Court  at  Madras^  to  the  Appellant,  as 
the  AvidoY/  of  the  intestate.  And  the  Appellant  gave 
the  proper  security  required  by  the  Charter  cr  Letters 
Patent  establishing  the  Supreme  Court,  in  a  bond,  with, 
sureties  for  the  sum  of  £100,000.* 

*  By  tlie  Cliarter  or  Letters  Patent  of  his  late  Majesty,  Kin^ 
George  the  Third,  dated  the  26th  day  of  Decemler  1800,  after  re- 
citing a  Charter  of  his  late  Majesty,  King  George  the  Second, erect- 
ing a  Court,  to  be  called  the  Mayor's  Coiiii;  of  Madraspatnam .  And 
reciting,  also,  an  Act  of  Parliament  passed  in  the  thirty-seventh  year 
of  the  reign  of  his  late  Majesty,  King  George  the  Third,  intituled, 
^' An  act  for  the  better  administration  of  justice  at  Calcutta,  Madras^ 
and  Bomhatj,  and  for  Preventing  British  subjects  from  being  con- 
cerned in  loans  to  the  native  princes  of  India, ''^  whereby  it  Tvas, 
amongst  other  things,  enacted,  that  it  should  be  lawful  for  his  said 
late  Majesty,  by  Charter,  to  erect  a  Court  of  Judicature  at  ilf fl;^rtf 5, 
to  be  presided  over  by  a  person,  to  be  styled  the  Recorder  oi Madras. 
And  that  the  said  Court  should  have  full  power  and  authority  to 
exercise  and  perforin  all  civil,  criminal,  ecclesiastical,  and  admiralty 
jurisdiction,  and  to  appoint  such  ministerial  officers  as  might  be  ne- 
cessary; and  to  form,  and  establish  such  rules  of  x>ractice,  and  such 
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No  citation  or  demand  for  filing  any  acconnts  of,  or       ^^'^ 
relating  to,  the  estate  or  cifects  of  the  intestate  was   Iverakoosb 


I'. 


rules  for  the  process  of  the  said  Court,  and  to  do  all  such  other        othor^ 
thino;s  as  should  be  necessary  for  the  administration  of  justice. 
And  recitinp^,  ako,  that  hy  Letters  Patent,  dated  tlie  20th  day  of 
Fehriiary^  in  the  thirty-eiglith  year  of  the  reign  of  his  late  Majesty, 
King  George  the  Third,  the  said  Court  of  the  Eccorder  at  Madras 
was  erected  in  pursuance  of  the  said  last-mentioned  Act  of  Parlia- 
inent.     And  alsorecitingan  Act  of  Parliament,  passed  in  the  fortieth 
year  of  the  reign  of  his  said  late  Majesty,   intituled,  ''An  act  for 
establishing  f lu-ther  regulations  for  tlie  government  of  the  British 
territories  in  India,  and  the  better  administration  of  justice  within 
the  same,"  whereby  his  Majesty  was  empowered  to  erect  and  estab- 
lish a  Supreme  Court  of  Judicature  at  Madras,  as  in  the  said  Act  of 
Parliament  mentioned.     Ilis  Majesty,  King  George  the  Third,  did 
grant,  direct,  ordain,  and  appoint,  that  there  shoidd  be  within  the  set- 
tlement of  7'{^v'^*S'^.  George,  a  Court  of  Eecord,  which  should  be  called 
the  Supreme  Court  of  Judicature  at  Madras,     It  was  by  the  said 
Charter  (amongst  other  things)  declared,  that  the  said  Supreme 
Court  of  Judicatiu-e  at  Madras  should  have  full  power  and  authority, 
to  hear,  try,  and  determine  all  and  all  manner  of  suits  and  actions, 
either  civil  or  criminal,  which,  by  the  autliority  of  any  Act  or  Acts 
of  Parliament,  or  under  the  authority  of  the  said  Letters  Patent,  of 
the  thirty-eighth  year  of  the  reign  of  his  said  late  Majesty,  might 
then  be  tried  or  determined  by  the  said  Court  of  the  Eecorder  at 
Madras,  and  that  all  powers, authorities,  and  jurisdictions  of  what 
kind  or  nature  soever,  which,  by  any  Act  or  Acts  of  Parliament,  or 
bythe  said  Letters  Patent,  might  be,  or  were,  directed  to  be  exercised 
by  the  said  Court  of  the  Eecorder  at  Madras,  should  and  might  be 
as  fully  and  effectually  exercised  by  the  said  Supreme  Court  of 
Jiulicature  at  Madras  as  the  same  might  have  been  exercised  and 
enjoyed  by  the  said  Court  of  the  Eecorder  at  Madras.     And  l^y  the 
said  Charter  of  the  said  Supreme  Court  of  Judicature  at  Madras,  is 
(amongst  other  things)  appointed  a  Court  of  Ecclesiastical  Jurisdic- 
tion, with  power  to  commit  letters  of  administration,  under  the  seal 
of  the  said  Coiu-t,  of  the  goods,  chattels,  and  all  otlier  effects  what- 
soever, of  persons  who  should  die  intestate.     And  it  was  b}^  the  said 
Charter  enjoined  and  required,  tliat  every  person  to  whom  such 
letters  of  administration  should  be  conmiitted  (other  than  the 
Eegistrar   of   the  said  Coiu^t  taking  administration  under  the 
authority  of  the  Act  of  Parhament  of  the  fortieth  year  of  the  reigu 
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isi  1.        CYCT  served  or  mado  upon  the  App(;llaiit,  previously  io 
KeuTicoose   ^^^-^'  iiliiig  «ucli  accounts  as  Leroiuaiter  ineutioned. 


V. 


Seulk  ami     ^^f  j^ig  i^to  Majosty,  King  Gcorffeiho  Third,  montionod  in  the  said 
o    urs.        Cluirtor),  should,  boforo  the  granting  tlieroof ,  give  bufPujiont  secu- 
rity by  bond  to  the  Registrar  or  chief  clerk  of  tlie  said  Court, for  tlio 
payinont  of  a  conipot(uit  sum  of  money,  -with  two  or   more  able 
bia-eties,  respect  being  had  in  the  sum  therein  to  be  contained,  and 
in  the  ability  of  the  sureties  to  the  value  of  the  estate,  credits,  and 
effects  of  the  deceased.     "Wliich  bond  should  bo  deposited  in  the 
said  Coiu't  among  the  records  thereof,  and  there  safely  kcjpt,  and  a 
copy  thereof  should  also  be  recorded  among  tlie  proceedings  of  the 
said  Court.     And  the  condition  of  the  said  bond  should  be  to  the 
following  effect  (that  is  say) : — ''  Tliat  if  the  above  bounden  admi- 
"  nistrator  of  the  goods  and  effects  of  the  deceased  do  make  or  cause 
"  to  be  made  a  true  and  perfect  inventory  of  all  and  singular  the 
''goods,  chattels,  credits,  and  effects  of  the  said  deceased,  which 
'' have  or  shall  come  to  the  hands,  possession,  or  knowledge  of 
' '  him,  the  said  administrator,  or  the  hands  or  possession  of  any 
"  other  person  or  persons  for  him,  and  the  same  so  made  do  ex- 
''  hibit  or  cause  to  be  exhibited  into  the  Supreme  Court  of  Judica- 
''  tm-e  at  Madras,  at  or  before  a  day  therein  to  be  specified.     And 
' '  the  same  goods,  chattels,  credits,  and  effects  of  the  deceased  at 
' '  the  time  of  his  death,  or  which  at  any  time  afterwards  shall  come 
' '  to  the  hands  or  possession  of  such  administrator,  or  to  the  hands 
* '  of  any  person  or  persons  for  him,  shall  well  and  truly  administer 
' '  according  to  law.     And  f  lu'ther,  shall  make  or  cause  to  be  made  a 
''  true  and  just  account  of  his  said  administration  at  or  before  a  time 
''  thereinto  be  specified.     And  all  the  rest  and  residue  of  the  said 
"  goods,  chattels,  credits,  and  effects  which  shall  be  found  remain- 
^'  ing  upon  the  said  administration  account,  the  same  being  first  ex- 
"  amined  and  allowed  of  by  the  said  Supreme  Coiu-t  of  Judicature 
<<  at  Madras,  shall  deliver  and  pay  unto  such  person  or  persons  res- 
''pectively,  as  shall  be  lawfully  intitled  to  such  residue.     Then 
' '  this  obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in 
"  full  force  and  virtue." 

And  by  the  said  Charter,  it  is  provided  that  in  case  it  should  be 
necessary  to  put  the  said  bond  in  suit,  for  the  sake  of  obtaining  the 
effect  thereof,  for  the  benefit  of  any  person  or  persons  who  should 
appear,  to  the  said  Supreme  Coirrt,  to  be  interested  therein,  such  per- 
son or  persons,  from  time  to  time,  paying  all  such  costs  as  should 
arise  from  the  said  suit,  or  any  part  thereof;  such  person  or  persons 
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On  tlic  0th  of  3Iajj  1843,  ncrtain  rules  of  the  Su-  J^^J[;_ 

promo  Court,  on  the  Ecclesiastical  side  thereof,  were  Keuakoose 

passed,  Avhich  were  as  follows  : —  Skule  and 


*^  Supreme  Court,  Ecclesiastical  side, 
6th  May  1843. 

^'  It  is  ordered,  that  the  following  rules  on  the  Eccle- 
siastical side  of  this  Court  do  take  effect  immedi- 
ately : — 

'^  1st.  In  all  cases  in  which  letters  of  administration 
have  been  taken  out  since  the  1st  of  J(tnuarjj  1823, 
and  in  Avhich  the  time  for  filing  acconnts  has  expired, 
such  accounts  shall  be  filed  within  two  months  after 
the  publi-cation  of  this  Order,  in  the  Fort  St.  George 
Gazette ;  and  in  default  of  such  accounts  being  so 
filed,  the  Eegistrar  may  issue  the  necessary  citations, 
and  other  process,  to  compel  the  filing  thereof,  charg- 
ing the  parties  making  default,  with  the  costs  of  such 
citations  and  process. 

^^  2nd.  The  Eegistrar  shall  publish  in  the  Fort  St. 
George  Gazette  on  the  first  Tuesday  in  every  month, 
a  schedule,  or  list,  of  all  accounts  filed  in  his  office 
during  the  preceding  month,  showing  the  balance  of 
each  account  in  the  hands  of  the  administrator. 

'^  3rd.  In  all  cases  in  which  administrators  shall 
hereafter  neglect  to  file  their  accounts  for  two  months 
beyond  the  time  allowed  to  them  by  law,  the  Eegistrar 
is  ordered  to  issue  the  necessary  citations,  and  other 
process,    to    compel  the  filing  thereof,   charginc-  the 


other: 


slioiild,  by  order  of  the  said  Court,  be  allowed  to  sue  the  same  in 
the  name  of  the  obligee.  And  that  the  said  bond  sliould  not  be 
sued  in  any  other  manner.  And  the  said  Supremo  Court  was 
authorized  to  order,  that  tlie  said  bond  shoiJd  be  put  in  suit,  in  the 
name  of  the  Eegistrar  or  chief  clerk,  or  his  executors  or  admi- 
uistrators. 
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f^Kiii.K  and 
others. 


pm'(I(^s  iiKilving  dofault,  witli  the  costs  of  such  citiitions 
luid  proci^ss. 

''  -Itli.  Adiiiinislrators  shall  pass  tlioir  accouii'ts  hnfore 
the  ]\Iastcr,  and  ohtaiii  the  Master's  cortificalc  of  las 
alloAvancc  of  the  same ;  in  all  cases,  in  Avhic^h  tho  Court 
or  a  Judge  shall  think  fit  to  make  an  Order  to  that 
effect,  such  Order  to  he  made  either  at  the  suggestion 
of  the  Registrar,  or  on  the  application  of  any  person 
interested  in  such  accounts. 

*' 5th.  In  all  cases  where  an  administrator  shall  ho 
required  to  pass  his  accounts,  the  Master  shall  publish 
a  notice,  in  the  Fort  St.  George  Gar^^ette^  of  the  day 
and  hour  when  such  administrator  is  required  to 
attend  before  him,  at  wliich  time  all  persons  interested 
may  appear  by  themselves  or  their  attorneys,  and 
make  their  objection  to  such  accounts." 

On  the  same  day,  the  following  General  Order  of 
the  Supreme  Court  was  made  on  the  Equity  side  : — 

^'  It  is  ordered  that  the  following  Order  on  the  Equity 

side  of  this  Court  do  take  effect  immediately  : — 
''  Whenever  it  shall  appear  that  the  property  of  any 

infant  is  unprotected,  and  not  secured  for  his  or  her 

benefit,  the  Eegistrar  shall,  with  the  previous  consent 

of  the  Court  or  a  Judge,  institute  proceedings  on  behalf 

of  such  infant,  for  the  purpose  of  j^rotecting  his  or  her 

person  or  property."* 


*  By  tlie  Cliarter,  it  is  ordained  and  estaMislied,  tliat  the  said  Su- 
preme Court  of  Judicature  at  Madras  sliould  also  be  a  Court  of 
Equity,  and  liave  full  poorer  and  authority  to  administer  justice  in  a  '^ 
summary  way,  according-,  or  as  near  as  niiglit  be,  to  the  rules  and 
proceedings  of  the  High  Court  of  Chancery  in  Great  Britain,  and 
upon  a  bill  filed,  to  issue  subpoenas  and  other  process,  under  the  seal 
of  the  said  Court,  to  compel  the  appearance  and  answer  upon  oath 
of  the  parties  therein  complained  against,  and  obedience  to  the  de- 
crees and  orders  of  the  said  Court  of  Equity,  in  such  manner  and 
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111  pursiianoG  of  tlie  first  of  the  aforesaid  Eulcs,  on        ^*'^•^^• 

the  Ecclesiastical  side  of  the  Supreme  Court,  the  Ap-   Kerakuosb 

. ^,_ 

form,  and  to  siicli  effect,  tm  t}i{3  Lord  Ilig'h  Cliauccllor  of  Great  Sehle  and 
Britain  did,  or  lawfully  niig'lit,  under  the  Great  Seal  of  Great  Britain,  otkors*. 
or  as  near  the  same  as  the  circumstances  and  conditions  of  the 
places  and  persons  under  tlieir  jurisdiction,  and  the  laws,  manners, 
customs,  and  usages  of  the  native  inhabitants,  would  admit.  And 
the  said  Supreme  Court  of  Judicature  at  Madras  was  thereby  au- 
thorized to  api^oint  guardians  and  keepers  for  infants  and  their 
estates,  according-  to  the  order  and  course  observed  in  that  part 
of  Great  Britain  called  England. 

By  an  Act  of  Parliament  made  and  passed  in  the  2nd  and  3rd  years 
of  the  reign  of  Her  present  IMajesty,  after  rocitipg  that  tho  Supreme 
Cwurt  of  Judicature  at  Fort  WiUia)ii.  in  Bengo  I,  on  tho  1 5th  day  of  Jane 
1837,  and  the  Supreme  Court  of  Judicature  at  Madras,  on  the  22i;cl 
day  of  Fehruary  1 837,  had  made  and  passed  certain  rules  and  orders, 
whereby  the  modes  of  pleading  in  the  same  Courts  respectively,  were 
in  some  respects  altered,  and  that  doubts  had  arisen  as  to  the  powers 
of  the  same  Courts  to  make  sui^h  alterations  without  the  authority 
of  Parliament,  it  was  enacted  that  the  said  rules  and  orders,  so  far 
as  they  altered  the  modes  of  pleading  in  the  said  Supreme  Courts  at 
Fort  William  and  Madras  respectively,  should  be  deemed  and  taken 
to  all  intents  to  have  been  lawfully  made,  and  to  have  had,  and  still 
to  have,  the  force  of  law.  And  it  was  by  the  same  Act  also  (amongst 
other  things)  enacted,  that  the  said  Supreme  Coui-ts  oiFort  Williani 
and  Madras  should  and  might,  by  any  other  rules  or  orders  to  bo 
from  time  to  time  passed  by  the  said  Courts  respectively,  make  such 
further  alterations  in  the  mode  of  pleading  in  the  said  Courts  respec- 
tively or  in  the  mode  of  entering  and  transcribing  pleadings,  judg- 
ments, and  other  proceedings  in  actions  at  law,  or  suits  in  equity,  or 
any  civil  or  ecclesiastical  causes,  and  such  regulations  as  to  tlie  pa}'- 
ment  of  costs,  and  otherwise  for  carrying  into  effect  any  such  alter- 
ations as  to  the  said  Courts  respectively  might  seem  exj>edient,  and 
that  such  rules,  orders,  or  regiilations  should  be  submitted  for  con- 
firmation ordisallowan(;e  to  the  Grovernor-General  of  Bndia  inCoim- 
cil,  immediately  upon  the  making  of  the  same,  and  every  such  nile, 
order,  or  regulation,  should  to  all  intents  and  purposes  have  full  ef- 
fect after  it  should  have  been  confii*med  b}'  the  said  Governor-Gene- 
ral of  Lidia  in  Council ;  but  every  such  rule,  order,  and  regulation, 
when  so  confirmed,  should  bo  transmitted  to  Her  Majesty,  her  heirs 
or  successors,  in  Council,  and  should  be  subject  at  any  time  to  be  al- 
tered or  rescinded  by  Her  said  Majesty,  her  heii-s  or  successors,  in 
Council. 
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i«H.        pol1;nit,  on   the  25tli  of  Aur/usl  1813,  and  toforo  tho 
Kkuakoose    cx})iriiii()n  oi'  1  wo  months  from   tlio  publiuitiou  of  tho 
.Skulk  and    ^'ii^^'^^j  ^^^^-^^   ^^^"^'  nooouiit,  as  tlio  udmiiiistnitrix  of   llio 
othors.       cstat(i  and  effects  of  tlio  intestate. 

Shortly  after  fih'ng  the  aforesaid  account,  tlic  Appel- 
lant received  a  letter,  dated  the  31st  of  August  l<S4'j, 
from  William  Ambrose  Serle,  as  the  Ecclesiastical  Re- 
gistrar of  the  said  Supreme  Court,  in  the  following 
form  : — "  Supremo  Court,  Madras^  Eogistrar's  Office, 
3 1st  August  1843.  Madam, — Adverting  to  your  ac- 
count of  the  late  Aralhoon  Kerakoose^  Esq.,  deceased, 
filed  this  da}^,  I  am  sorry  to  observe  that  it  is  altogether 
objectionable,  inasmuch  as  it  is  more  an  abstract  of 
the  account,  than  a  full  and  perfect  account,  required 
by  tlie  Court ;  I  have,  therefore,  to  request  that  you 
will  be  pleased  to  file  an  account  of  the  estate  fully 
*  and  separately,  particularizing  the  dates  and  amounts 
of  the  several  items  of  your  receipts  and  disburse- 
ments thereof  respectively,  and  this  I  beg  you  will  do 
on  or  before  the  12th  day  of  September  next,  other- 
wise I  shall  be  obliged,  under  the  orders  of  the  Su- 
preme Court,  dated  Gth  May  last,  to  apply  to  the 
Court,  or  a  Judge  thereof,  that  you  do  pass  your  ac- 
counts before  the  Master,  and  oblige  you  to  obtain 
the  Master's  certificate  of  his  allowance  thereof.  I 
am.  Madam,  your  obedient  servant,  W.  A.  Serle, 
Registrar. — -To  Mrs.  Hosanna  A.  Kerakoose^  Adminis- 
tratrix of  the  estate  of  the  late  Arathoon  Kerakoose^ 
Esq.,  deceased." 

The  Appellant  being  advised  that  she  was  not  bound 
to  render  accounts  of  or  relating  to  the  estate  of  the 
intestate  in  the  Ecclesiastical  side  of  the  said  Supreme 
Court,  except  at  the  instance  of  some  person  inter- 
ested in  such  estate,  and  no  proceedings  having  been 
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taken  against  licr,  nor  any  application  made  to  Iicr  hy        ^^*- 
or  on  behalf  of  any  person  interested  in  such  estate  to   Ileuakoo;® 
render  sucli  acconnts,  the  Appellant  declined  to  ren-    ^^^^y^  ar^d 
der  such  further  accounts  as  req[uired  in  the  aforesaid       oiKors, 
letter. 

In  consequence  of  this  refusal  ^  Serlc,  as  Ecgistrar 
of  the  Supreme  Court,  on  the  Ecclesiastical  side,  on 
the  12th  day  of  September  1843,  presented  a  petition 
to  the  Court,  for  liberty  to  file  a  bill  as  the  next 
friend,  and  on  behalf  of  the  infants,  the  children  of 
the  intestate,  praying  for  an  account  of  the  estate  of 
the  intestate,  and  that  their  shares  might  be  secured 
for  their  benefit  respectively. 

This  petition  came  on  to  be  heard  before  the  Su- 
preme Court,  on  the  22nd  of  Septemher  1843 ;  when 
the  Appellant  objected  that  no  such  order  as  prayed 
for,  ought  to  be  made,  and  insisted  particularly  that 
such  order  ought  not  to  be  made  in  the  exercise  of 
the  Equity  jurisdiction  of  the  Court,  on  the  petition 
of  SerUj  as  the  Eegistrar  of  the  Court,  on  the  Ec- 
clesiastical side  thereof.  That  if  any  proceedings  were 
to  be  taken  by  Serle^  as  such  Eegistrar,  to  compel  the 
Appellant  to  render  her  accounts  as  such  adminis- 
tratrix, such  proceedings  ought  to  have  been  taken 
by  such  Eegistrar,  of  the  nature  and  in  the  manner 
pointed  out  b}^  the  fourth  of  the  above  rules. 

On  the  26th  of  Beptemler  1843,  the  Supreme  Court 
ordered  and  directed,  that  the  petition  of  Serle^  so  far  as 
regarded  the  addition  to  the  name  of  William  Amhrose 
Serle  therein,  should  be  amended,  by  striking  out  there-  " 
from  the  words  "  on  the  Ecclesiastical  side  thereof," 
and  substituting  the  words  '^  for  the  time  being,"  in  lieu 
thereof.  And  that  Serle,  as  the  Eegistrar  of  the  Supreme 
Court  for  the  time  being,  should  be  at  liberty  to  file  a 
VOL  in,  Q  1 
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^^•^^'       1)111  in  tlio  Court,  as  llio  next  friond  of,  and  on  Lchalf 
KEitAKoo8E  of,  tlio  siiid  infants,  praying  for  an  account  of  the  cstato 
SEKuUna    ^^  Arathoon  Kcrakoo.se^  deceased,  and  that  the  shares  of 
others.      f]xo  infants  should  be  Bccurcd  for  their  benefit  respec- 
tively. 

Tlie  Appellant  presented  a  petition  to  the  Su- 
preme Court,  praying  for  leave  to  xippcal  from  thi.s 
Order  of  the  2Gth  day  of  September  1843,  to  Iler  Ma- 
jesty in  Council,  and  such  leave  was  given  accordingly 
by  an  Order  dated  the  13th  day  of  October  1843. 

NotAvithstanding  the  appeal  against  this  Order  of  the 
26th  September  1843,  a  bill  of  complaint  was,  on  the 
7th  day  of  October  1843,  filed  in  the  Supreme  Court^ 
on  the  Equity  side  thereof,  in  which  Moses  KeraJcoose, 
Arracheal  Kerakoose^  Barbara  KeraJcoose^  Ilarapeet 
Kerakoose^  Katherina  Kerakoose^  and  Jacob  Kerakoosc, 
by  the  said  Witliam  Ambrose  Serle^  as  the  Eegistrar  of 
the  Supreme  Court  for  the  time  being,  their  next 
friend,  were  Plaintiffs,  and  the  Appellant  was  Defen- 
dant, praying  that  an  account  might  be  taken  of  the 
estate  of  the  deceased,  which  had  been  possessed  by  or 
come  to  the  hands  of  the  Appellant,  or  which  had  been 
possessed  by  or  come  to  the  hands  of  any  other  person 
or  persons,  by  her  order  or  for  her  use ;  and  that  an 
account  might  bo  taken  of  the  deceased's  funeral  ex- 
penses and  debts,  and  that  the  same  might  be  paid  out 
of  the  personal  estate;  and  that  an  account  might  be 
taken  of  the  deceased's  houses  and  lands,  which  had 
come  to  the  hands  of  or  been  received  b}' ,  or  by  the 
order,  or  to  the  use,  of  the  Appellant ;  and  that  the 
surplus  of  the  personal  estate  of  the  deceased,  and 
the  rents,  profits,  and  produce  of  the  houses  and  lands^ 
might  be  applied  in  a  due  course  of  administration  • 
and  that  the  shares  of  the  Plaintiffs  therein,  and  in 


ox   APPEAL    FROM    TIIE   EAST   INDIES.  339 

the  said  houses  and  lands,  might  be  secured  for  their       i^*^"^- 
benefit   respectively ;    and   that   some   proper   person   Kerakoose 
might  be  appointed  by  the  Court,  to  collect  in  and  re-    qeju.t:  and 
ceive  the  outstanding  personal  estate  and  effects  of  the      others. 
intestate,   and   the  interest  of   the  Government  and 
other  securities,  and  the  rents,  issues  and  profits  of  the 
houses  and  lands  for  the  time  to  come :  and  that  a 
guardian  of  the  persons  and  fortunes  of  the  Plaintiffs 
might  be  appointed  by  the  Court,  and  that  a  suitable 
allowance  might  be  made   for  the  maintenance  and 
education  of  the  Plaintiffs  for  the  time  past  and  to 
come ;  and  that   the  Appellant  might  be   restrained 
by  the  order  and  injunction  of  the  Court  from  trading 
with  the  funds  of  the  estate,  and  from  lending  out  or 
investing  the  same,  or  any  part  thereof,  in  or  upon  any 
securities  other  than  Government  or  real  securities; 
and  from  further  collecting  the  rents,  issues,  and  profits 
of  the  real  estate  of  the  intestate,  and  the  interest  on 
the  Government  and  other  securities,  belonging  to  the 
estate ;  and  for  further  relief. 

The  Appellant  having  been  served  with  process, 
duly  appeared  to  the  bill,  and  on  the  4tli  day  of  De- 
cember 1843  filed  her  plea  thereto,  v\^hereby  she 
showed  and  alleged  that  the  said  William  Ambrose 
Serkj  as  the  Eegistrar  on  the  Ecclesiastical  side  of  the 
said  Court,  had  no  right  to  demand  such  account  of 
administrations  to  be  filed,  as  he  had  by  his  letter 
of  the  31st  day  of  August  last,  to  the  Appellant,  de- 
manded ;  that  the  said  Williar/i  Ambrose  Serle  had  not 
any  right  whatever,  as  such  Eegistrar  on  the  Eccle- 
siastical side  of  the  Court,  or  otherwise,  or  in  any 
other  capacity,  to  present  to  the  Court  such  petition  as 
therein  and  hereinbefore  stated,  for  leave  to  file  such  a 
bill  as  prayed  by  his  petition,  nor  any  right  whatever 
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to  flic  suoli  a  Bill  as  ho  had  filed,  to  prosecute  (lie  said 
Kkjjlvkoose  suit  aj:^ain8t  the  Appellant;  that  the  Court  had  no 
jurisdiction  to  grant  such  Order,  whereby  the  said 
William  Ambrose  Scrlc  was  permitted  to  commence 
and  prosecute  such  suit  as  aforesaid ;  that  no  person 
could  or  ought  to  be  allowed  to  sue  as  a  ^;roc/5t?m 
ami  except  upon  his  own  responsibility,  and  the  re- 
sponsibility of  costs,  in  respect  of  the  grounds  of  such 
suit,  and  his  conduct  in  the  same,  and  not  upon  any 
leave  or  order  of  the  Court ;  and  that  the  said  Wil- 
Ham  Ambrose  Serle  ought  not  to  have  been  allowed,  by 
leave  of  the  Court,  to  sue  by  the  bill  as  iirochcin  ami^ 
without  limitation  as  to  the  nature  or  quality  of  the  bill, 
and  the  allegations  and  charges  therein  contained,  or  to 
be  contained,  and  without  any  responsibility  as  to 
costs,  and  at  the  cost  either  of  the  Appellant  or  of  the 
estate,  he,  the  said  William  Ambrose  Serle,  having  no 
interest  in  maintaining  the  suit,  except  the  fees  which 
in  the  progress  of  the  suit  would  become  payable  to 
him  as  the  Ecgistrar.  Whereupon,  for  want  of  a 
proper  person  entitled  to  sue  as  a  2^^^ochein  ami,  who 
would  be  responsible  for  costs,  the  Appellant  humbly 
prayed  the  judgment  of  the  Court,  Avhctlicr  she  ought 
to  be  compelled  to  make  any  further  or  other  answer 
to  the  said  bill  of  complaint. 

This  plea  was  argued  before  the  Supreme  Court,  and 
on  the  13th  February  1844  it  was  ordered  by  the 
Court  that  the  plea  should  be  overruled. 

The  Appellant  presented  her  petition  to  the  Supreme 
Court,  praying  for  leave  to  appeal  from  this  Order  to 
Her  Majesty  in  Council j  and  such  leave  was  given  ac- 
cordingly. 
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Mr.    F,   Kelhj,    Q.    C,    Mr.    Teed,    Q.  C,  {ind      ^^ 

Mr.  Dickenson^  for  the  Appellant  iu  the  first   Kerakoosb 
Appeal.  ^^^^l;^  ^^^^^ 


otlicry. 


The  Supreme  Court  of  Madras  had  no  authority  by 
virtue  of  the  charter  of  December  1800,*  or  by  the 
2nd  &  3rd  Vict,  c.  34, f  to  have  made,  on  the  Equity 
side  of  the  Court,  the  Order  of  the  (jth  of  Ma//  1843, 
inasmuch  as  such  Order  did  not  relate  to  the  practice 
or  rules  of  pleading  of  the  Court,  or  to  process,  to  be 
issued  by  or  under  the  authority  of  the  Court.  Such 
an  Order  is  against  public  policy.  The  appointment  of 
an  officer  of  the  Court  who  is  pecuniarily  interested  in 
the  institution  of  suits,  to  be  the  next  friend  of  infants, 
is  in  itself  contrary  to  law.  Here  the  Eespondent,  as 
Ecgistrar  of  the  Court,  is  entitled  not  only  to  fees  on 
all  business  transacted  by  him  as  such  lieglstrar,  but 
also  to  a  commission  of  five  per.  cent,  on  all  money 
paid  into  Court ;  and  if  the  suit  instituted  by  him,  in 
pursuance  of  the  Order  of  the  6th  September  1843,  be 
prosecuted,  he  will  receive  by  way  of  commission  on 
the  amount  so  to  be  paid  into  Court,  the  sum  of 
£3,500,  in  addition  to  other  fees  payable  to  him  as 
such  Eegistrar.  By  reason  of  this  large  commission,  the 
suit,  and  the  proceedings  by  the  Order  directed  to  be 
instituted,  are  for  his  benefit,  and  will  not  be  beneficial 
for  the  infants.  Another  and  equally  strong  reason 
exists  against  such  Order  ;  the  Eegistrar  is  not  made 
by  such  Order  responsible  for  the  costs,  of  any  suit  in- 
stituted by  him,  as  the  next  friend  of  any  infant  or 
infants,  but  such  costs  must  be  borne,  either  in  part  or 
wholly  by  the  Defendant  or  the  infant's  estate.  And 
in  case  such  infants  attain  their  majority,  and  desire 

*  Ante,  p,  330.  t  AnU,  p.  335. 
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18M.  f,^i(%]i  g^{|^  ((,  ]jQ  (lisoonlliiucd,  they  must  pjiy  to  tlic 
Keuakoosk  iic^gistnir  liis  costs  up  to  that  tiino.  No  suit  ought  to 
^KJiu^  iuul  ^^^  iustituted  b}^  auy  person,  us  next  friend,  for  un  iufiiiit 
othcit).  01'  infants,  unless  such  next  frieiul  is  mtido  rcjsponsihh^ 
for  the  costs  of  such  suit.  Irrespective  of  such  Order 
being  void  as  against  public  policy,  it  is  irregular  and 
contrary  to  the  practice  of  the  Court  of  Chancery. 
The  Supreme  Court  had  no  authority  to  make  such 
Order  on  petition. — The  only  jurisdiction  of  the  Court 
Avas  by  Bill.  [Lord  Langdalc  :  Suppose  the  Eegistrar 
liad  tiled  a  petition  for  leave  to  file  a  ]]ill.  Petitions 
for  guardians  are  of  every-day  occurrence  without  a 
lUll  being  filed.  The  practice  here  is  to  appoint  a 
guardian,  and  if  the  guardian  thinks  it  for  the  benefit 
of  the  infant  that  a  suit  be  instituted,  he  petitions  the 
Court  for  leave  to  file  such.  A  Bill  is  in  truth  a 
Petition.]  Even  if  the  Court  had  jurisdiction  to  make 
such  an  Order,  on  the  petition  of  the  Eegistrar,  on  the 
Equity  side  of  the  Court,  yet  no  such  Order  ought  to 
have  been  made  on  the  petition  of  the  Eegistrar  on  the 
Ecclesiastical  side  of  the  Court.     The  petition  ought  at 


once  to  have  been  dismissed,  and 


ought 


not  to  have 


been  amended  by  striking  out  the  words  '^  on  the  Ec- 
clesiastical side  thereof,"  and  substituting  the  words 
^'  for  the  time  being,"  in  lieu  thereof.  [Lord  Campbell : 
Has  the  Order  of  the  6th  of  May  1843  ever  been  con- 
firmed, as  required  by  the  2nd  &  3rd  Viet.j  c.  34  ?  I 
think  it  never  ought  to  have  been  confirmed.]  N  o  ;  but 
it  may  be  said  that  the  Order  was  not  made  under  that 
Act,  but  under  the  general  jurisdiction  of  the  Court  as 
a  Court  of  Chancery. 

The  second  Appeal,  which  disallowed  the  plea  to  the 
Bill,  was  not  argued.  The  same  counsel  appeared  in 
support  of  that  Appeal. 
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The  Eight  lion.  T.  Pemberton  Leigh  :  ^•*^'^-^- 

Kerakoose 

These  appeals  are  brought  by  a  lady  of  the  name  serle  and 
of  Kerakoose^  against  two  Orders  of  the-  Supreme  others. 
Court  of  Judicature  of  Madras,  The  first  Order 
complained  of  was  pronounced  on  the  26th  September 
1843,  and  was  made  on  the  petition  of  the  Ecgistrar 
of  the  Court.  It  'gave  the  consent  of  the  Court  to 
the  institution  of  a  suit  in  Chancery  against  the  Ap- 
pellant by  the  petitioner  on  behalf  of  the  infant  chil- 
dren of  the  Appellant.  The  second  Order  is  dated 
the  13th  Fehruarij  1845,  and  disallows  a  plea  put  in 
by  the  Appellant,  to  a  Bill  filed  against  her  by  the 
Eegistrar,  in  the  name  of  the  infants,  in  pursuance  of 
the  liberty  given  by  the  preceding  Order. 

It  has  been  argued  at  the  Bar  that  the  first  Order, 
independently  of  all  other  objections  to  it,  is  invalid, 
as  having  been  made  upon  petition  without  the  exist- 
ence of  any  suit  to  found  the  jurisdiction  of  the 
Court.     We  cannot  concur  in  this  objection. 

By  a  general  Order  of  the  Court,  made  on  the  6th 
of  May  1843,  the  Eegistrar  was  directed  to  institute 
proceedings,  with  the  previous  consent  of  the  Court, 
in  all  cases  where  the  property  of  infants  should  ap- 
pear to  be  unprotected.  With  a  view  to  obtain  this 
consent  in  the  present  case,  the  Eegistrar  presented  a 
petition  to  the  Court,  and  it  is  plain  that  this  was  the 
only  proper  mode  of  making  the  application. 

Ko  question  of  jurisdiction  arises.  Notice  of  the 
application  was  given  to  the  Appellant  for  the  purpose 
of  enabling  her,  if  she  thought  fit,  to  appear  and  show 
cause  against  it.  She  did  think  fit  to  appear,  and  did 
ofi^er  reasons  against  the  Order,  which  the  Court  held 
to  be  insufficient.     No  process  was  issued  to  compel 
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fipponranoo,  nor  was  any  Oi-dcr  sought  to  Lc  made  npon 
her.  It  is  perfectly  familiar  to  tlui  practice  of  tlic 
Court  of  Chancery,  when  an  Order  is  applied  for, 
whicli  may  be  made  ex  partc^  to  direct  notice  of  the 
application  to  be  given  to  tl\e  party  who  may  be 
aif ected  by  it,  to  the  intent  that  sucli  pai-ty,  though  not 
subject  to  tlie  jurisdiction  of  the  Court,  may  appear, 
if  he  pleases,  to  protect  his  interests ;  and  this  is  what . 
in  substance  appears  to  have  been  done  in  this  case. 

It  was  then  said,  that  upon  the  merits  of  the  case,  as 
they  appeared  before  the  Court,  there  was  no  ground 
for  permitting  any  Bill  to  be  filed  against  the  Appellant, 
in  order  to  protect  the  property  of  the  infants. 

We  are  not  of  that  opinion.  This  lady  had  ren- 
dered an  account  which  was  neither  full  nor  satisfac- 
tory, and  she  had  refused,  when  called  upon,  to  give  the 
further  detail,  without  which  it  was  impossible  to  see 
either  that  the  assets  which  she  had  parted  with,  had 
been  properly  disposed  of,  or  that  which  remained,  so 
far  as  it  belonged  to  the  infants,  was  properly  secured. 

But  upon  general  principles,  we  think  that  the  Order 
in  question  must  be  reversed.  It  is  founded  on  the 
general  Order  of  the  6th  Maij  1843,  and  the  merits  of 
that  Order  appear,  therefore,  to  be  involved  in  the 
present  appeal.  We  understand  this  Order  to  have  been 
made  under  the  general  jurisdiction  of  the  Court  to 
regulate  its  practice,  and  not  under  the  powers  given 
by  the  Statute  of  the  2nd  &  3rd  Victj  c.  34.  The 
Order  does  not  appear  to  have  been  trans mited  to  this 
country,  and  we  are  informed,  that  it  has  never  been 
submitted  to  the  Governor  in  Council. 

Upon  the  general  policy  of  this  appointment  of  a 
public  officer  to  institute  suits  on  behalf  of  infants,  in 
all  cases  where  their  property  appears  to  be  unpro- 
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tcctcd,  we  arc  not  called  upon  to  give  an  opinion.  In  1844. 
this  country  the  protection  of  such  interests  is  left  to  kerakoosb 
persons  who  may  be  willing  to  come  forward  at  the 
risk  of  costs,  and,  subject  to  that  risk,  any  person  is 
permitted  to  do  so.  That  this  practice  gives  rise  to 
many  improper  suits  is  well  known  to  all  who  have 
any  experience  in  the  Court  of  Chancery ;  and  it  is 
very  probable  that  it  leaves  many  cases  unprovided  for, 
when  the  interests  of  the  infants  would  require  the 
protection  of  a  suit.  It  may  well  be,  that  the  abuses 
which  prevail  in  Madras,  in  the  administration  of 
infant  estates,  and  the  state  of  society  in  that  country, 
may  require  measures  which  have  not  been  deemed 
necessary  in  England,  and  this  consideration  seems  to 
have  dictated  the  Order  of  the  6th  of  3Iay.  But  the 
question  is  one  of  very  great  public  importance,  re- 
garding not  the  conduct  of  suits  after  they  are  insti- 
tuted, but  the  appointment  of  a  public  officer  to  insti- 
tute suits,  and  if  it  was  considered  by  the  Court  that 
it  was  advisable  to  make  such  a  representative,  and  that 
it  had  authority  to  make  it,  we  think  it  should  have 
been  done  under  the  provisions  of  the  Statute  of 
Victoria,  in  which  case  the  Eegulation  would  have 
been  subject  to  be  altered  or  rescinded  by  Her  Ma- 
jesty in  Council. 

But  whatever  may  be  the  propriety  of  making  pro- 
vision by  the  appointment  of  a  public  officer  for  the 
institution  of  suits  on  behalf  of  infants,  it  is  of  the 
utmost  importance  that  no  person  should  be  appointed 
for  that  purpose,  of  whom  even  a  suspicion  can  exist, 
that  he  may  be  biassed  by  any  personal  interest,  either 
in  the  institution  of  the  suit  or  in  the  mode  of  con- 
ducting it.  It  is  stated  to  us  that  Mr.  Serle,  by  reason 
of  the  office  which  he  holds,   will  both  receive  fees 
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upon  tlio  diilcrciit  proceedings  in  this  cause,  and  a 
ivKu A KoosE  commission  upon  the  amount  of  the  monies  paid  into 
Court.  This  fact  is  adverted  to  in  general  terms  hy 
the  AppeUant  in  her  papers  in  the  Court  below,  and 
is  urged  as  one  of  the  objections  to  the  institution  of 
the  suit.  It  does  not  appear  from  any  of  the  Orders, 
or  from  the  Judgment  of  the  Court,  that  any  provision 
has  been  made,  or  is  intended  to  be  made,  with  respect 
to  the  fees,  or  the  commission  which  may  become  due 
to  Mr.  Serle,  in  this  or  other  cases  in  which  he  may 
sue  as  next  friend.  It  is  plain,  therefore,  that  he  has  a 
strong  personal  interest  both  in  the  institution  of  suits, 
and  in  the  mode  of  conducting  them,  and  especially 
in  one  of  the  most  delicate  points  upon  which  a  next 
friend  can  be  required  to  exercise  a  discretion,  viz., 
the  propriety  or  impropriety  of  requiring  the  payment 
of  money,  or  transfer  of  funds  into  Court. 

It  is  of  great  importance  in  all  countries,  and  more 
particularly  in  a  country  like  India,  that  no  officer  of 
a  Court  of  Justice  should  be  even  exposed  to  the  sus- 
picion, that  in  the  discharge  of  his  official  duties  his 
conduct  may  be  influenced  by  any  personal  considera- 
tion ;  and  although  we  see  no  reason  to  think  that  the 
proceedings  in  the  present  case  have  been  at  all  affected, 
either  in  their  origin,  or  their  conduct  hitherto,  by  such 
considerations,  yet  when  there  is  room  for  the  opera- 
tion of  sinister  motives,  the  belief  of  their  operation 
can  hardly  be  excluded  from  the  minds  of  the  parties. 

For  these  reasons,  our  humble  advice  to  her  Majesty 
will  be  to  reverse  the  first  Order  complained  of,  that  of 
the  26th  September  1843,  and  all  further  proceedings 
m  the  suit  will  of  course  be  stayed.  It  does  not  appear 
necessary,  therefore,  to  make  any  Order  upon  the  second 
appeal. 
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Chowdky  Deby  Persad  and  Beny  )   .       ^,     , 
Persad \  Appellants, 


AND 


Chowdry  Dowlut  Sing         -         -     Respondent,^ 
On  Appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal, 

XHE  suit  out  of  wliich  this  appeal  arose,   was  insti-  ^^^\}lf^ 

tuted  by  the  Eespondentj  to  recover  from  the  Appel-  ^ — ■ — - 

lants  the  sum  of  E.  30,501.  5  a.   4  k.,  the  amount  of  mentinlDetd 

principal  and  interest  on  a  sum  of  S.  E.  21,000,  stipu-  miS^^aUhe 

lated  to  be  paid  by  the  Appellants  to  the  Eespondent,  consideration 

^  rA     A      ^  •     \     -u       •         J  ^      moneywas 

m    a  rufanama    (deed  oi  compromise),   bearing  date  paid,  is  not  of 
the  24th  of  June  1835,  entered  into  by  the  respective  |ng\VthT'^" 

practice  of  the 
*  Present :  Member  of  the  Judicial  Committee, — Lord  Langdale,    native  courts 

Mr.  Baron  Parke,  the  Eight  Hon.  Dr.  Lushington,  and  the  Eight   clusive*^evi^' 

Hon.  T.  Pemberton  Leigh.  dence  of  such 

Privy  CouneiUors ,— ^5s^5sof5,— Sir  E.  H.  East,  Bart.,  Sir  A.   Paynient,and 
•^  '  '  may  be  re- 

Johnston,  Knt.,  and  Sir  E.  Eyan,  Knt.  ^  butted  by 

'*.  evidence  of 
non-payment. 

Where  payment  is  denied  and  evidence  of  nou -payment  produced,  the 
n,  urthen  of  proof  that  the  money  was  paid,  hes  on  the  debtor. 
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parties  to  llic  original  suit,  under  the  following  circum- 
stances : — 

In  tlio  year  1832,  the  Respondent  instituted  a  suit, 
against  tlie  Appellants,  and  one  Domiin  ^^inr/^  for 
recovery  of  a  mouza  called  Koolhana^  in  perf/imna 
Ammartoo^  in  the  Presidency  of  Bengal.  In  that  suit 
the  decision  was  at  first  against  the  -Eespondent ;  but 
he  appealed  to  the  Judder  Deivanny  Adawlut  of  Cal- 
cutta^ and  by  a  Judgment  of  that  Court,  bearing  date 
the  28th  of  July  1834,  obtained  a  Decree  for  possession. 
By  an  Order  of  the  last-mentioned  Court,  dated  the 
7 til  of  November^  in  the  same  year,  the  Respondent 
was  ordered  to  be  put  in  possession  of  the  mow^a^  with 
a  direction  that  the  wasilat^  or  mesne  profits,  principal 
and  interest,  of  the  mouza^  were  to  be  accounted  for, 
and  paid  to  him,  from  the  date  of  the  suit  to  the 
date  of  possession. 

In  pursuance  of  this  Order,  the  Respondent  was 
put  in  possession,  and  an  Amin  deputed  to  take 
the  account  of  the  mesne  profits  of  the  mouza.  No 
account,  however,  was  taken,  in  consequence  of  an 
arrangement  of  compromise,  having  been  entered  into 
between  the  Respondent  and  the  Appellants,  and 
Mussumat  Jliuldi  Kooner^  the  widow  of  Domun  Sing^ 
whereby  the  Appellant  and  Mussumat  JJiiddi  Kooner 
undertook  to  pay  the  Respondent  R.  30,000  for 
the  mesne  profits  of  the  mouza  in  question,  from  the 
commencement  of  the  action,  up  to  the  date  of  pos- 
session, and  R.  52,000  for  mesne  profits  for  the  period 
antecedent  to  the  institution  of  the  suit.  Of  the 
above  sums  of  R.  30,000  and  52,000,  the  Appellants 
were  to  pay  one-half,  as  their  share,  which  they 
engaged  to  discharge  in  the  following  manner : — Of 
R.  26,000,  half  of  the  R.  52,000,  they  undertook  to 
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pay  E.  21,000  in  cash,  and  E.  5,000  by  instalmonts;       i«m. 
and  the  whole  of  the  15,000,  half  of  the  E.  30,000,    cumviyRY 
by  instalments :  the  instalments   to   commence  from  ^^'^^^  pkhsad 
the  beginning  of  1243,  and  end  in  1252,  Fiislu^  cor-    Chowdry 
responding   with    8th  Sejjtcmher   1835,  to   September      iZT.^ 
1845,  A.D. 

To  effect  this  arrangement,  a  Jcisthunchj^  or  instal- 
ment-bond, was  executed  by  the  Appellants,  on  the 
24th  of  June  1835,  and,  at  the  same  time,  the  Ee- 
spondent  executed  a  rufanama^  acknoAvledging  the 
compromise.  In  both  of  these  instruments,  the  prin- 
cipal sum  of  E.  21,000  was  mentioned^  to  have  been 
paid. 

Some  time  in  the  year  1837,  the  present  Appellants 
presented  a  petition  to  the  Zilla  Court,  alleging  that 
the  Eespondent  received  the  E.  21,000,  when  the  deeds 
were  being  drawn  out,  and  that  he  had  also  received 
E.  5,600,  under  the  instalment-bond.  The  Eespondent, 
by  a  counter-petition,  denied  the  truth  of  this  state- 
ment, whereupon  the  Court,  on  the  11th  of  January 
1837,  ordered,  that  i\\Q  Msthimdy  should  be  produced, 
and  the  subject  of  the  rufanama  and  receipts  be  ex- 
plained within  fifteen  days ;  and  the  attendance  of 
certain  persons  therein  named  was  directed,  to  give 
evidence  in  verification  of  the  facts  stated  in  the  pro- 
ceedings. 

In  conformity  with  this  Order,  four  persons,  who 
alleged  themselves  to  be  subscribing  witnesses  to  the 
deed  of  rufanama^  the  original  wiiter  of  the  instrument, 
and  the  Kazi,  before  whom  the  deed  was  executed,  were 
examined  by  the  Court.  The  actual  payment  of  the 
sum  in  question  was  not,  however,  proved  by  any  of 
these  witnesses. 

On  the  31st   of  March  1837,  the  Zilla  Court  of 
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Ihihar  miulo  im  OrdcT  in  llu;  causes,  M'l)icli,  afior  giv'Ug 
tlio  Ap[)('llants  crodit  for  E.  5,100,  paid  to  tlio  Ke- 
spondcnt,  on  account  of  the  K.  15,000,  under  tlie 
kisibun(1fj-\)(.m(\  ordered  as  follows : — '^  Willi  regard 
to  the  K.  21,000,  wdiicli  is  on  account  of  profits  for 
period  antecedent  to  action  of  Appellant  (the  pre- 
sent Kespondent),  no  Order  can  be  passed  from  this 
Court ;  but  if  Appellant,  as  alleged  by  him,  has  not 
received  the  money  in  question,  with  regard  to  it,  and 
with  regard  to  the  interest  on  it,  he  has  the  option  of 
a  regular  suit." 

The  present  Appellants  were  dissatisfied  with  this 
Order,  and  appealed  to  the  Siidder  Dewanwj  Adawlut 
of  Calcutta^  which  Court,  on  the  29th  of  June  1837, 
ordered,  so  far  as  respects  the  subject-matter  of  this 
appeal,  that  '^  in  the  event  of  Appellant  (the  present 
Eespondent)  not  having  received  the  alleged  E.  21,000 
from  Eespondents  (present  Appellants),  on  account  of 
profits  for  time  anterior  to  action,  with  interest,  Appel- 
lant was  at  liberty  to  enter  into  a  regular  suit  for  the 


same. 


?? 


In  pursuance  of  the  leave  thus  given,  the  Eespon- 
dent, on  the  28th  of  June  1838,  brought  an  action  in 
the  Zilla  Court  of  BhagelpooVj  against  the  Appellants, 
for  the  recovery  of  the  above  sum  of  E.  21,000,  for 
principal,  and  E.  7,595,  for  interest,  making  together 
the  sum  of  E.  28,595. 

Ey  an  Order  of  the  Zilla  Court  of  the  same  date, 
the  cause  was  transferred  for  adjudication,  to  the 
Court  of  the  Principal  Sudder  Amin,  of  the  Zilla 
Bhagelpoor, 

On  the  19th  of  Fehruari/  1839,  the  Appellants  filed 
their  answer  to  the  above  plaint,  traversing  the  claim 
of  the  Plaintiff,  and  contending  that  the  E.  21,000  had 
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been  paid  to  tho  PlaintiiT,  upon  the  execution  of  tlie        i^^^^- 
deeds  of  histhundy  and  rufanama.  Chowdry 

Both  parties  entered  into  evidence  before  the  Sudder  ^  '^  ^^^^""^  '^ 
Amin.  On  the  part  of  the  Plaintiif  (the  present  Ee-  Ciiowdhy 
spondent)  the  proceedings  in  the  Zilla  Court  of  Bahar  JSing. 
of  the  31  So  of  March  1837,  and  of  the  Sudder  Court 
on  appeal  of  tho  29th  of  June  1837,  before  referred  to, 
were  produced,  together  with  the  kisthundij  and  rufa- 
nama^  and  the  depositions  of  Ghunsam  Lal^  the  writer 
of  the  deed  of  rufanama^  and  Dhoorup  Sing  and  Miter 
Sing,  two  of  the  subscribing  witnesses  to  the  deed.  The 
evidence  of  these  witnesses  proved  that  the  H.  21,000 
were  not  paid  at  the  time  of  the  deeds  being  prepared 
or  executed;  that  at  the  time  of  the  preparation 
of  the  deeds,  it  was  intended  that,  upon  payment 
of  the  E.  21,000,  a  formal  receipt  should  be  given; 
and  that,  at  some  months  after  the  execution  of  the 
deeds,  the  money  was  spoken  of,  as  being  still  due  and 
unpaid. 

The  Defendants  (the  present  Appellants),  on  their 
part,  filed  the  depositions  of  the  Ka^i,  before  whom 
the  rufanama  had  been  executed,  and  of  two  of  the 
witnesses  to  the  rufanama  ;  but  no  evidence  was  given 
to  prove  the  fact  of  payment,  nor  was  any  receipt  for 
the  money  produced;  and  it  appeared  that  when 
E.  4,000  and  E.  1,600,  in  respect  of  the  instalments 
were  paid,  these  sums  were  counted  out  in  the  pre- 
sence of  witnesses,  and  formal  receipts  taken. 

On  the  29th  of  April  1839,  the  Principal  Sudder 
Amin  made  his  decree,  and  thereby  ordered,  that  the 
Defendants  pay  to  the  Plaintiff  the  sum  of  E.  30,501. 
5  a.  4  k.,  the  amount  of  claim,  and  E.  1,384.  12  a., 
costs — altogether  E.  31,886. 1  a.  4  k. ;  and  that  Plain- 
tiff should  receive  interest  on  the  amou  ?.t  of  claimj 
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IVoMi  (li(^  (l;il(>  of  ilio  decree  up  to  tire  (i;it(^  of  receipt, 
:it  tlu^  nito  of  one  per  cent.,  Jind  costs. 

Ai^iiinst  tliis  decision,  tlie  ])efeiid{ints  {i])pejded  to 
llie  Hudder  Dciuanny  Adawlut  of  Bcufjal ;  und,  on  tlie 
8OII1  of  Julfj  1839,  filed  tlieir  grounds  of  appeal,  com- 
plaining of  the  decree,  and  contending  that  it  was 
contrary  to  evidence. 

The  hearing  of  the  appeal  took  place  before  C. 
Tucker^  Es(X.,  one  of  the  Judg(\s  of  the  Sudder  Court, 
on  the  4th  of  January  1840,  when  judgment  was  de- 
livered by  liim^  in  the  following  terms : — "In  my 
opinion,  the  judgment  of  the  Sudder  Aini7iy  in  the 
absence  of  proof  to  support  the  allegation  of  the  De- 
fendants, appears  extremely  just  and  proper,  because 
the  parties  make  no  objection  to  the  documents,  only 
the  riaintift'  denies  the  receipt  of  the  money  men- 
tioned in  them,  and  for  the  refutation  of  which  denial, 
Defendants  rest  upon  the  bare  circumstance,  that 
Plaintiff  had,  in  the  documents  in  question,  acknow- 
ledged the  receipt  of  the  money  by  him, — an  argument 
scarcely  beneficial  to  them  in  this  case,  as  it  is  an 
understood  thing  that  after  documents  are  drawn  out, 
money  mentioned  in  them  is  paid,  and,  therefore,  men- 
tion of  the  receipt  of  money  is  made  in  the  document ; 
but  the  onus  of  proof  as  to  the  actual  payment  of  the 
money  mentioned  in  the  documents,  and  its  receipt 
by  Plaintiff,  must  rest  altogether  with  Defendants. 
The  evidence,  however,  produced  by  them,  does  by 
no  means  establish  a  single  iota  of  the  fact,  and  al- 
though Ahmud  All  J  Kazi^  and  Hyder  Alij  and  Kishnee 
Rae,  have  declared  to  the  fact  of  the  Kazi^s  seal  being 
impressed  on  the  riifanama  and  kistbundy-deeds,  on 
the  acknowledgment  by  Kespondent  of  the  receipt  of 
E.  21,000  by  him,  yet  this  circumstance  does  not  prove 
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the  actual  receipt  of  the  money,  because  Defendants,  in  ^^4}. 
their  petition  in  Zilla  Bahar^  stated  that  the  money  had  Chowdry 
been  paid  at  the  time  the  documents  were  being  drawn  *'^*  v. 
out ;  and  the  evidence  of  the  Kazi  and  other  witnesses  SV^^T^.^J 
(in  whose  presence  the  documents  in  question  were  «ino. 
being  drawn  out  at  the  Kazi's  court)  shows  that  the 
money  had  not  been  received  in  their  presence  ;  and 
the  statement  of  the  Defendants  (as  found  in  their 
rejoinder),  of  the  payment  of  the  money  by  them  in  the 
village  of  Sondhi,  while  the  drafts  were  being  drawn 
out,  is  contradicted  by  their  petition.  The  evidence 
of  GJmnsam  Lal^  the  transcriber  of  the  draft  and  the 
fair  copy  of  the  documents,  and  of  other  witnesses,  in 
regard  to  a  promise  being  made,  that  the  money  would 
be  paid  after  the  deeds  were  drawn  and  executed,  con- 
fute the  Defendant's  statement.  Nor  can  the  Plaintiff, 
who  denies  the  receipt  of  the  money,  be  required  to 
prove  a  denial,  because  default  of  proof  of  payment 
on  the  part  of  Defendants  is  evidence  sufficient  for 
the  establishment  of  Plaintiff's  claim.  In  their  de- 
fence throughout,  in  this  case,  the  documents  of  De- 
fendants go  but  indirectly  and  evasively  to  deny 
Plaintiff's  allegation ;  and  in  no  instance  is  there  a 
direct  admission  of  actual  payment  of  the  money."  It 
was,  therefore,  ordered  that  the  appeal  be  dismissed, 
and  the  Zilla  decision  affirmed. 

The  Appellants,  after  having  filed  a  petition  for  a 
review  of  judgment,  which  was  rejected,  brought  the 
present  Appeal. 

Mr.  Charles  Biiller^  ]\Ir.  Jaclcson^  and  Mr.  Forsyth^ 
for  the  Appellants ;  and 

Mr.    Wigram,  Q.C.,  Mr.   E.  J,   Lloijd,  and  Mr, 

Edmund  F.  Moore,  for  the  Eespondent. 
VOL   III.  s  1 
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isiL  Mr.  Baron  Tarkk: 

D£BY^  PFimn  Tlioir  Lordsliips  arc  of  oi)Tiiioii,  tlint  in  tin's  case  tlioy 
,,    ^-  oup:lit  to  advise  Ilor  Maiosty  to  affirm  tlu;  J)(*croc  of 

Dow  LIT  the  Si(ddc7'  Conrt.  Tliere  is  no  donbt  that  tlic  deed  of 
rii/anama,  Avliicli  was  executed  between  tlie  parties, 
affords  evidence,  as  to  the  only  fact  whi(-h  we  liavc  ta 
dispose  of  npon  the  present  case,  namely,  wliether  tlie 
K.  21,000,  which  were  stipnhited  as  tlie  sum  to  he 
paid  down,  upon  executing  the  deeds  of  compromise, 
w^ere  paid  or  not.  There  is  no  doubt  that  the  7-ufa- 
nama,  wliich  contains  a  statement  of  the  fact,  that  the 
E.  21,000,  Avere  paid,  is  evidence.  It  is  admitted  on 
botli  sides,  that  it  was  not  conclusive  evidence,  as  the 
statement  of  such  a  fact  in  a  deed  under  tlie  seal  would 
be  in  a  Court  of  law  in  England ;  but  it  is  evidence  as^ 
far  as  it  goes. 

Then  let  us  see  whether  that  evidence,  which  i& 
prima  facie  proof  of  the  paymont,  is  or  is  not  rebutted 
by  all  the  circumstances  of  the  case. 

We  think,  that  looking  at  the  mode  in  which  this- 
ease  has  been  treated  by  the  Judge  of  the  Sadder 
Detuanny  Adaiolut  (who  must  be  supposed  to  be  well 
informed  of  the  law  and  the  practice  in  India  in  such 
cases) ;  the  statement  of  such  a  fact  in  a  deed  of  thi^ 
description,  is  />;7';/2^^  facie  evidence,  that  the  money 
therein  stated  to  be  paid,  was  paid  at  the  time  of  the* 
execution  of  the  deed.  But  he  says  ''  that  it  is  an  under- 
stood thing  that  after  documents  are  drawn  out,  money 
mentioned  in  them  is  paid,  and,  therefore,  mentiou 
of  the  receipt  of  money  is  made  in  the  documents." 

]^ow  that  being  so,  the  inference  that  would  be 
derived  from  the  statement  of  such  a  fact  in  the  deed 
is,  that  the  rufanama  must  prima  facie  be  considered 
as  evidence,  thai  there  was  at  the  time  that  the  deed 
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was  executed,  and  as  part  of  tlic  same  transaction,  a        ^^^'*- 
})ayment  of  money.     But  that  evidence  is  completely    Chowdry 
rebutted  by  all  the  parol  evidence  in  the  case,  and  by     '^  ^^^k«ai> 
the  admission  of  the  parties,  because  all  the  witnesses     <^ii^>wi)ry 
present  at  the  time  of  the  transaction  of  the  execution       JBingv 
of  the  rufanamcCj  either  arc  silent  as  to  the  fact  of  the 
payment,  or  they  expressly  depose  that  no  payment 
took  place  at  the  time. 

The  Appellants  themselves  admit  in  the  proceedings, 
that  such  was  the  fact,  for  they  have  stated  in  their  an- 
swer to  the  plaint  in  the  Zllla  Court,  that  the  money  was 
received,  without  stating  at  what  time — not  stating  that 
it  was  received  at  the  time  the  deed  w^as  executed.  In 
the  rejoinder  they  make  a  different  statement,  and  say 
that  the  money  was  paid  antecedently  to  the  execu- 
tion of  the  deed,  namely,  while  the  draft  of  the  deed 
was  being  prepared.  In  the  petition  to  tlie  Sudder 
Court,  they  state  that  the  money  was  paid  at  the  time 
that  the  deeds  themselves  were  prepared.  Thus  vary- 
ing in  the  statement  of  the  time  and  place  of  the  pay- 
ment of  the  money,  but  not  stating  in  any  of  them, 
that  the  money  Avas  paid  at  the  time  the  deed  was 
executed. 

Therefore,  the  question  now  is  this :  the  prima  facie 
inference  arising  from  the  statement  in  the  deed  being 
rebutted,  how  stands  the  evidence  with  regard  to  the 
fact  of  the  payment  ?  The  witnesses  who  depose  to 
the  execution  of  the  rufanama^  state  that  the  Plaintiff 
upon  that  occason  admitted  that  he  had  received  the 
money  at  an  antecedent  time.  Now  is  that  fact  proved  ? 
If  that  fact  had  been  proved,  that  the  money  had  been 
paid  at  an  antecedent  time,  not  immediately  at  the 
time  of  the  execution  of  the  deed,  but  whilst  the  deed 
was  being  prepared,  is  it  probable  that  such  a  sum  as 
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I 


I'^H-        iliai  would  liiivo  piissed  from  tho  quo  juirty  to  flic  other, 
CuowDUY     without  some  receipt  being  given?  t 

>EBY  PEK«Ai.       r^,j^^^j^  .^  .g  iil'terwards  allegcnl  by  the  Appellants,  that 
CnowDRY     ij^,  pjiyiiicnt  took  place  in  the  presence  of  respectable 
fc>i.Nu.        witnesses.     Now  those  witnesses  were  not  called  in  the 
Zilla  Court,   nor  is  any  mention  made  of  them  in  the 
Petition  of  Appeal ;  but  in  the  Petition  of  Eeview  it  is 
stated  as  a  fact,  that  the  Defendants  had  oifercd  to  bring 
forward  those  respectable  witnesses  before   whom  he 
said  the  payment  took  place,  and  that  the  Judge  of 
the  inferior  Court,  the    Amin^   had  refused  to  receive 
them.     Now  it  is  impossible  for  their  Lordships  to 
believe  that  such  could  have  been  the  case  ;  because 
it  appears,  that  the  proceedings  before  the  Amia  are 
conducted  with  regularity,  according  to  the  Eegulations 
prescribed  by  the   East   India  Company.     Amongst 
these  Eegulations,  it  is  ordered,  that  every  document 
should  be  on  the  file  of  the  Court,  and  if  there  had 
been  any  petition  to  examine  those  witnesses,   there  is 
no  doubt  that  there  would  have  appeared  upon  the  files 
of  the  Zilla  Court,  some  durkhast  or  petition,  for  the 
examination  of  those  witnesses.     Therefore,  it  is  impos- 
sible, that  their' Lordships  can  believe  that  any  such  ap- 
plication had  been  made  to  the  Amin.    Then  there  is  an 
admission  by  the  Defendants,  that  there  were  those  re- 
spectable witnesses  who  might  have  been  brought  for- 
ward ;  and  the  circumstance  of  their  not  bringing  them 
forward  is  exceedingly  strong,  that  no  such  fact  took 
place,  as  that  there  had  been,  antecedent  to  the  n</a- 
nama^  the  payment  of  this  sum  of  money. 

Besides  all  this,  it  is  insisted  that  there  are  some 
circumstances,  from  which  it  is  to  be  inferred  that  this 
payment  took  place,  because  it  is  said,  in  the  first 
place,  that  at  the  time  w^hen  the  instidments,  stipulated 
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for  in  the  Deed  of  Compromise,  were  paid,  no  mention        1844. 
was  made  of  the  fact  of  the  hirgc  sum  oi    E.  21,000    ciwwdry 
not  having  been  paid.     Now  that  is  a  fact,  certainly,  ^^^"^  persad 
Avhich  at  one  time  weighed  with  their  Lordships,  and     Chowdry 
which  it  aj)peared  desirable  to  have  explained ;  and       Sino^^ 
cxphmation  is  given  of  the  fact  by  the  evidence  of 
Ghunsam  Lai.      Ghunsam  Lai  is  a  person  to  whom  both 
the  Judge  of  tlie  inferior  Court  and  the  Judge  of  the 
Sadder  Dcivanwj  Court  give  credit ;  both  of  them  have 
stated  that  they  acted  upon  his  evidence,  and,  therefore, 
they  must  have  formed  an  opinion  that  his  evidence 
was  worthy  of  belief.     And  they  are  much  more  com- 
petent to  form  an  opinion  than  we  are.     This  Avitness 
says, that  at  the  time  the  payment  was  made,  this  conver- 
sation took  place  between  the  Appellants  and  the  Ee- 
spondent : — ''  What  do  you  say  now  about  the  payment 
of  the  E.  21,000,  in  cash,  mentioned  in  the  document  ?'' 
The  Appellants,  in  answer,  said,  "  It  is  difficult  to  pay 
at  once  E.  2 1 , 0  0  0 .  We  shall  arrange  for  it,  and  when  the 
money  is  paid  we  shall  take  a  receipt.''     Therefore,  it 
is  clear  that  at  that  time  there  was  mention  made  of 
the  non-payment  of  the  large  sum  of  E.  21,000.     The 
Kazi^  indeed,  as  the  Appellants'  counsel  has  observed, 
when  he  is  interrogated  as  to  the  same  conversation, 
says  that  none  such  took  place.     But  in  estimating 
the  value  of  evidence,  the  testimony  of  a  person  who 
swears   positively   that   a   certain   conversation   took 
place,  is  of  more  value  than  that  of  one  who  says 
that  it  did  not,  because  the  evidence  of  the  latter 
may  be  explained,  by  supposing  that  his  attention  was 
not  drawn  to  the  conversation  at  the  time. 

Another  circumstance  which  also  had  weight  with 
their  Lordships  at  one  time,  is  the  delay  in  the  insti- 
tution of  the  suit.     That  circumstance  is  no  doubt 


[)58  t'XSE.S    K\    Tin;    liJVV    U:)UNCIL 

IS  1 1.  (l(»s(»rvin^"   ol'  considtM'aiion.     It  iniiy  liiivo  hvvu   (luit 

CiiowDHY  tlio    K*(\s[)()iul(uit   was  prevented  i'roni  instituting  tlio 

LHY  ^  LiusAP  ^^j-^  sooner,  by  delusive  and  evasive  promises  made 

('iiowDKY  [ixnn  time  to  time.     The   mere  circumstances  of  the 

J)(.\\LUT 

iSi.NG.  delay  in  the  suit,  is  a  circumstance  of  -some  weight, 
but  not  of  any  great  weiglit,  when  wc  look  at  the  other 
facts  of  the  case. 

Their  Lordships  arc  of  opinion,  tliat  the  burden  of 
proof,  which  hiy  upon  the  Appellants,  of  showing  the 
payment  of  the  money,  has  not  been  discharged.  They 
liave  given  some  j!?r/;)z<:^/i(?^'£j  evidence  of  the  payment, 
but  that  has  been  rebutted  by  the  other  evidence  in 
the  case,  and  by  the  consideration,  that  if  it  had  been 
true,  there  were  witnesses  who  coukl  have  placed  tlie 
fact  beyond  dispute  had  they  been  called.  It  is  not 
likely  that  the  payment  of  so  large  a  sum,  which  would 
require,  according  to  the  habits  of  the  natives  in  India, 
a  considerable  time  to  effect,  could  have  taken  place, 
without  some  persons  being  present,  who  could  have 
proved  the  facts.  Upon  the  whole,  their  Lordships 
are  of  opinion,  that  the  Judgment  of  the  S udder  Court^ 
and  also  the  Judgment  of  the  Amin,  arc  perfectly  right ; 
and,  therefore,  that  the  Decree  ought  to  bo  affirmed^ 
with  costs. 
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Namboory  Setapaty  and  otiicrs     -     Aj^pellanh, 

AND 

IvANOO-CoLANOO  PuLtiA  aucl  otlici's     Respondents.'*^ 

Oa  Appeal  from  the  SiuIJer  Dewanny  Adaivlut  at 

Madras. 

JL  TIE  questiou  involved  in  tin's  Appeal  respected  the      7th  &  8th 
riglits  of  the  castes  of  the  Brahmins  and  Vaisijas,  and     ^'^^'  ^^'^' 

*^''  Present :  Members  of  the  Judicial  Committee, — Lord  Brougliam,  tfiin  Comaties 

tlie  Vice-Cliaiicellor  Kniglit  Bruce,  tlic  Eight  Hon  Dr.  Lushington,  of  the  Vaisyas, 

and  the  Eight  Hon.  T.  Pornberton  Leigh.  of  tSiu-^"* 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir    A.  doos,  against 

Jolmston,  Knt.,  and  Sir  E.  Evan,  Kut.  the  Mantri- 

maha-nad 
(secret  as- 
sembly, for  avenging  encroachments  upon  rules  or  rights  of  caste), 
to  establish  their  right  to  have  performed  for  them  and  their  tribe,  cer- 
tain religious  ceremonies,  called  soobha  and  asoohha  (ausi)icious  and 
inauspicious),  by  Brahnivs,  in  the  language  of  the  Vcfhis,  in  the  en- 
joyment of  which  they  had  been  disturbed  by  the  Brahmins  refusing 
to  perform  such  ceremonies.  Li  the  answer  to  the  plaint,  the 
Defendants  denied  the  right  of  the  Comaties,  and  set  forth  certain  acts, 
whereby  they  had  forfeited  their  right  to  have  the  ceremonies  performed 
for  them,  by  the  Brihnins.  The  Zilla  Court,  taking  that  part  of  the 
Defendants'  answer  which  set  forth  the  acts  by  which  the  forfeiture  of  the 
rights  in  question  was  occasioned,  framed  it  into  a  statement  of  facts  and 
law,  for  the  opinion  of.  the  Fundit  of  the  Coui-t ;  and  upon  his  opinion,  de- 
clared the  Plaintiffs'  tribe  entitled  to  have  the  ceremonies  performed  for 
tliem  by  Brahmivs.  Upon  appeal,  the  Provincial  Court  remitted  the  suit 
to  the  Zilla  Court,  to  take  evidence,  and  upon  such  evidence,  and  the 
opinions  of  the  Fimdits,  which  the  Provincial  Court  took  upon  the  same 
statement  as  the  Zillah,  they  affirmed  the  Decree.  The  Sudder  Dewanny 
Adavdnt,  upon_  the  whole  cage,  reversed  these  decisions.  Held  by  the 
Judicial  Committee  of  the  Privy  Council,  reversing  the  decision  of  the 
three  Courts,  that  the  whole  proceedings  were  irregular^  and  contrary  ta 
the  express  provisions  of  the  Madras  Regulation  XV.  of  1816,  sec.  x.,  cl. 
3  &  4,  which  required  the  Judge  to  record  the  points  necessaiy  to  bo 
established,  before  the  evidence  could  be  taken ;  the  opinion  of  the 
Pundits  being  also  taken  upon  an  assumed  statement  of  facts,  not 
admitted  or  recorded.  But  in  consideration  of  the  circumstances,  such 
reversal  was  without  prejudice  to  brinii,ing  a  fresh  suit. 

Quaire,  V^^hether  the  Civil  Courts  in  India  have  any  jurisdiction  to  en- 
tertain a  suit,  not  involving  any  civil  rights,  as  a  matter  of  law,  and 
make  a  declaration  of  the  right,  to  perform  or  have  performed,  any 
religious  Gcremonics. 
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1844.  arose  out  ol'  ;i  cliilni  profc^-rcd  by  llic;  Appclliiufs,  a3 
N  \.Miu)oi;v  the  roj)r('seiitat ives  oi"  Uk^  ComailcH^  m  tribo  ol"  moroliants 
►  hiArviY  .^^^^1  Inubn's  rc\si(b"iig  at  MaHulipaUun^  in  tlio  Presi- 
KANoo-^'or.A-    Jeiicv  of   3fa(lra,s\  to  liavo  the  wliolo    of  certain  rc- 

ligious  rights  and  ccirenionics,  called  soohha  and  asoohha    i 
(auspicious   and    inauspicious),   performed   for  them-    1 
selves  and  their  families,  in  their  liouses,  by  Brahmins, 
in  the  language   of  the  sacred  writings,   the  Sastras 
and  the  Vcdas. 

The  Kespondents  (who  were  members  of  the  Mantrl-    m 
maha-nadj  or  secret  assembly  for  avenging  encroacli-    I 
ments  on  the  rites  and  rules  of  caste)  asserted  that     ■ 
the    ComatieSj   and    the   w^hole  Merchant   class,  hav- 
ing for  many  ages  neglected  to  observe  some  of  the 
ceremonies   prescribed  for   their   caste,   and  in  their 
stead  adopted  other  and  spurious  ceremonies,  in  con- 
formity with  rites  prescribed  in  the  Puraiias  [a)  and  other 
works,  had  become  degenerate,  and  had  so  absolutely 
forfeited  the  privilege  they  once  possessed,  that  no 
expiation  could  restore  them  to  their  former  rights. 

Disputes  having  for  a  long  time  existed  between 
the  Brahmins  and  the  Coraaties^  concerning  the  per- 
formance of  these  ceremonies,  and  disturbanees  con- 
stantly taking  place  on  their  performance,  or  the  at- 
tempt to  perform  them,  the  magistrate  of  the  city  of 
MasuU^jatam,  in  order  to  bring  the  question  at  issue 
before  a  tribunal  competent  to  determine  the  right, 
issued  an  Order,  prohibiting  the  Coiiiaties  from  the 
performance  of  one  of  the  ceremonies  in  question,  in  the 
language  of,  or  according  to,  the  Vedas,  until  they  had 
established  their  right  to  do  so  in  a  Civil  Court. 

In  consequence  of  ^  this  Order,  the  Appellants,  Ma- 

(a)  The  sacred  li^roic  Doems  of  the  Hindoos,  considered  next  in  •  '• 
authority  to  the  Vedas.    ' 
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medfj  Linf/hla^  Cldttooru  Vcria,  and  Namloory  Vencata        i^-^^- 
IJaSj  who  were  the  leading  men  of  the  Merchant  caste,     Namboohy 
filed  a  plaint  in  the  Zilla  Conrt  of  Masulipatam,  against     ^^i'^J'^^iy 
Kcmoo- Calanoo   Ramia.    Kanoo-Colanoo   Naqana,   and    kanoo-cola- 
Caza   Condavathoriloo^   the  Eespondents,  as  members 
of  the  Mantri-mahcMiad, 

The  plaint  stated,  that  on  the  20th  of  June  1817, 
impediment  was  made  against  the  Plaintiffs  attending 
to  the  rites  prescribed  by  the  Vedas  ;  and  they  sued  for 
Es.  600,  viz.  Es.  200  as  loss  and  400  as  damages, 
and  prayed  for  permission  to  perform,  in  conformity 
to  the  Vedas  and  the  Sastras^  the  rites  and  ceremonies 
of  their  caste,  viz.  upanayana  (or  investiture  of  the 
sacerdotal  thread),  marriage,  and  other  soohha  and 
asoohha  ceremonies,  and  expressly  stated  that  they  (the 
Plaintiif s)  all  agreed  to  conform  to  the  special  rules  laid 
down  in  the  Hindoo  Dharma  8astras^  which  had  been 
approved  of  and  acted  on  by  the  Grovernment. 

The  Defendants,  by  their  answer,  denied  the  right 
of  the  Comedies  to  perform,  and  the  fact  of  their 
ever  having  performed,  the  ceremonies  appointed  by 
the  Vedas;  they  admitted  the  intervention  of  the 
magistrate,  and  stated  that ''  upwards  of  two  thousand 
years  ago,  the  Comaties  (Merchant  caste)  adopted  the 
customs  of  the  ^oodra  caste,  and  somxC  of  them  be- 
came '  Byri  Comaties^  and  '  Booliha^  caste  people, 
&c. ;  the  rest  of  them,  amounting,  to  one  hundred  and 
two  '  gotrums'^  (families  or  tribes),  fabricated  false  go- 
trums  for  themselves,  and  called  themselves  N agar  am 
Comaties,  They  fabricated  a  book  called  '  Canniaca 
Furanam^  named  the  Bhashcara  Puniooloo-varoo  their 
priest,  conformed  to  that  book,  performed  the  sign  of 
the  upanayana  ceremony  in  a  loose  manner,  and  in  the 
language  of  the  Puranas ;  at  the  time  of  marriage, 

VOL   III.  T     1 
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1-*^^^-  made  mnrriacjo  ceremony  in  seven  diiys,  eontraiy  to 
Namuoory  tlie  eustoni  ol'  all  (tastes  whatever,  (rrectcjcl  '' prola'^ 
bErAPATY  pQgi^^.^  made  [jwpasani  moodaloo)  lumps  of  dough  Avith 
kanoo-cola-  flour,  and  ffot  the  same  dividcul  amon^^r  tlu^m  accord- 
ing  to  their  spurious  *•  rjolnimH^  at  midnight  f(^tehed 
the  pot  of  water  called  ^  arlvawj ,'  and  observed  the 
cerenionies  for  ten  days  on  the  oeeurrenoe  of  a  birth, 
and  fifteen  days  on  the  oecurrcnoe  of  a  death.  In  this 
manner  the  forefathers  of  the  Plaintiffs,  the  other  mer- 
chants, and  the  Plaintiffs  themselves,  had  got  all  cere- 
monies conducted  for  upwards  of  two  thousand  years 
past.''  They  stated  instances  in  which  the  Plaintiffs, 
or  some  of  them,  had  failed  in  previous  attempts  to 
sustain  the  right  noAV  claimed,  and  objected  to  the  form 
of  the  plaint  as  not  sufficiently  setting  forth  the  parti- 
culars and  nature  of  the  obstruction,  for  which  the 
Plaintiffs  sought  for  compensation,  in  accordance  with 
iscction  iii,,  Eeg.  III.  of  1802. 

The  Plaintiffs  filed  their  reply,  in  which  they  insisted 
generally  on  their  right  to  the  performance  of  the  ce- 
remonies in  question,  but  without  negativing  or  rebut- 
ting the  specific  statements  contained  in  the  answer. 
To  this  the  Defendants  rejoined. 

Before  the  filing  of  the  replication,  the  following 
question  was  propounded  to  the  Pundit  of  the  Zilla 
Court : — 

"  "Would  it  be  lawful  for  the  Brahmins  to  administer 
all  the  rites,  consisting  of  the  soohha  and  assohha 
ceremonies  to  the  third  caste,  viz.  Vais?/as,  in  the 
language  of  Vedas,  as  prescribed  by  the  Bhan-iu 
Sastras  V 
I  The  Fundith  answer  to  this  question  was  as  fol- 
lows:— ^^As  the  soohha  and  asoohha  ceremonies  for 
'  the  third  caste,  viz.    Vaisyas^  are  conformably  to  th 
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Dharma  Sastras  laid,  down  in  the  Vedas  and  SmrUls,        ^^'^•^• 
Brahmins  may  regularly  administer  them  all.''  Namboohy 

The  points  at  issue  not  being  clearly  ascertained  '  ^^^i^^'J^y 
from  the  pleadings,  the  parties  were  questioned  in  kanoo-cola- 
open  Court,  m  conformity  with  cl.  2,  s.  x.,  of  Eeg.XV., 
1816,  as  to  the  precise  object  of  the  action,  and  the 
grounds  on  Avhich  it  was  maintained ;  when  tlie  Plain- 
tiffs stated,  that  their  object  was,  the  establishment 
of  their  right  to  have  the  whole  of  the  soohha  and 
asoohha  rites  and  ceremonies  performed  in  their  houses 
by  Brahmins^  in  the  language  of  the  VedaSj  and  that 
they  claimed  this  right  on  the  ground  of  the  Sastras, 

Whereupon  the  Zilla  Judge  submitted  the  follow- 
ing case  and  questions  to  the  Hindoo  law-officer  of  the 
Court : — 

''  A  dispute  arose  in  a  certain  city  between  the  men 
of  the  Brahmin  caste,  and  those  of  the  Merchant  caste. 
The  Merchant  caste  claimed  the  right  of  having  the 
soohha  and  asoohha  ceremonies  performed  for  them- 
selves and  families,  in  the  language  of  the  Vedas.  The 
Brahmins  admitted  that  the  Merchant  caste  originally 
held  the  right  in  question,  but  contended,  that  they 
had  forfeited  it,  for  the  reasons  stated  in  the  paragraph 
of  their  answer  to  the  complaint  of  the  Merchant  caste" 
(already  stated  («),);  and  required  his  opinion  on  the 
following  points  : — 

^'Eirst,  Whether  any,  and  if  any,  which,  of  the 
above  acts  of  commission  were  expressly  forbidden  by 
the  Vedas  ? 

^'  Second.  Supposing  any  of  the  above  acts  to  be 
expressly  forbidden  by  the  Vedas ^  and  supposing  a  man 
of  the  present  generation  had  committed  that  act, 
does  it  necessarily  follow,  according  to  the  Vcdas^  that 

{a)  Ante,  '66 i. 
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ivSi.1.  flic  yoimg  son  of  lli:it  iiuui  i'ori'ciUMl  liis  ri^j^lil  to  liave 

Namuoouy  tlic  itpanafjana  ceremony  performed,  in  the  liaiguage  of 

^ETArATY  ^1^^,  Vcda^,  at  the  proper  ago  ? 
Kanoo-cola-       t'  Tliird.     In  tlie  same  donhle  supposition,  does  tlic 

"HOO   rULLlA.  .  ... 

man  himself  forfeit  Ids  riglit  to  liave  the  soohha  and 
asoobha  rites  and  ceremonies  performed  for  him,  in  the 
language  of  the  Vedas  ? 

''  Fourth.  Supposing  any  of  tlie  above  acts  to  be 
forbidden  by  the  Vedas,  and  tliat  the  man  who  com- 
mits it,  as  well  as  his  son,  thereby  forfeited  their  riglit 
to  have  the  soohha  and  asoohha  ceremonies  performed 
for  them,  in  the  language  of  the  Vcdas,  does  it  follow, 
according  to  the  Vedas,  that  that  man  and  his  son 
have  totally  forfeited  their  right,  and  never  can  redeem 
it  by  any  kind  of  penance  or  expiation  ? 

^'  Fifth.  If  the  riglit  be  redeemable,  what  is  the  re- 
quisite penance  or  expiation  ? 

>'  Sixth.  Supposing  the  family  of  a  man  of  the  Mer- 
chant caste  has  not,  for  several  generations  past,  had 
the  soohha  and  asoohha  ceremonies  performed  in  the 
language  of  the  Vcdas,  have  that  family,  according  to 
the  'Vedas,  forfeited  the  right  altogether,  or  would  it 
be  lawful  for  a  Brahmin  to  perform  such  ceremonies 
in  the  language  of  the  Vedas  for  that  family,  upon 
the  father  of  it,  in  the  present  generation,  doing 
the  requisite  penance  or  making  the  requisite  ex- 
piation ?" 

*   The  Pundit  returned  the  following  answer  to  these 
questions : — 

^'  From  the  matter  contained  in  these  paragraphs, 
the  query  of  the  Court  appears  to  be,  whether  any  act 
is  expressly  forbidden  by  the  Vedas. 

''  JN'othing  herein  contained  is  expressly  prohibited 
by  the  V^das  and  S as  Iras.     The  question  of  the  Court 


Sktapaty 

V. 

Kanoo-Coi^- 
noo  pullia. 
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implies  tliat  the  Merchant  caste,  i.  e.  Vais/ja,  who  sub-       ^^^''• 
sist  by  trade,  have  for  upwards  of  two  thousand  years    Namboory 
not  performed  the  ujiancujana  ceremony  as  prescribed 
by  the  Vcdas,  and  that  only  the  sign  was  performed. 

''  From  this  I  am  led  to  think,  that  without  per- 
forming the  several  rites  prescribed  by  the  Vedas^  the 
ivpanayana  ceremony  alone  Avas  performed. 

^'  Ko  penance  is  prescribed  by  the  Sastras  for  per- 
sons who  have  been  performing  iipanayana^  from 
generation  to  generation,  except  in  the  case  of  per- 
sons having  the  right  to  iipanayana  and  other  cere- 
monies, w^lio  have  for  a  considerable  time  ceased  the 
observance  of  them.  If  a  young  man  of  the  present 
genei'ation,  or  any  other  person,  should  state  that  he 
is  completely  degenerated,  by  the  non-performance  of 
tlie  upanayana  and  other  ceremonies,  and  express  a 
desire  to  be  regularly  pniified,  the  expiation  shall  be 
appointed  by  not  less  than  three  Brahmins  ;  a  greater 
number  is  not  forbidden  by  the  Sastras^  conse- 
quently Brahmins  may  appoint  such  expiation  as  they 
shall  deem  fit.  Upanayana  and  other  ceremonies  are 
expressly  prescribed  by  the  Dharma  Sastras  to  be 
performed  in  the  language  of  the  Vedas.  I  am, 
therefore,  of  opinion  that  Brahmins  may  lawfully  per- 
form them. 

"  The  Court  have  put  the  query  to  know  what 
is  the  expiation.  I  have  not  stated  it  now,  as  it  is 
impossible  to  know  what  may  be  appointed  according 
to  the  best  judgment  of  pious  Brahmins ^ 

The  Court  being  dissatisfied  with  this  answer,  re- 
ferred the  case  to  the  Pundit  for  re- consideration, 
w^ho  returned  the  following  further  answers  : — 

To  the  first  question  he  answered,  "  JN'ot  one  of 
the  above  acts  is  forbidden  by  the  Vedas,''^ 
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isi:>.  k>(H'{)ii(l.     '' ^riioso  ju^ts  not  \)v\u<i;  expros.sly  prolii- 

KvNni(H)KY    l>itiHl  by  llio    \'cd((6'y  it  follows  tliiit  no  iiiiciont  ri<^-lit 

jSETArATY     ^.^j^  1^^,  forfeited  by  the  perforinance  of  them.'' 

kanou-cola-       Third.     ^'  The  iiiiiii  liimself  does  not   forfeit   any 

right,  and  for   the    reasons    stated  iu   the  foregoing 

answer." 

Fonrtli.  ^'  I  am  of  opinion  that- even  if  a  man's 
family,  from  generation  to  generation,  have  commit- 
ted acts  forbidden  by  the  Vcdas,  yet  may  he  liave 
the  ceremonies  i)erformed  regnlarly,  through  the 
means  of  the  expiaticn  prescribed  by  the  Dharma 
S astray 

Fifth.  ^'  If  a  right  be  utterly  forfeited,  as  in  the 
case  of  a  family  having  for  generations  been  joined 
to  another  caste,  there  is  no  expiation.  With  respect 
to  the  Merchant  caste  people  in  this  instance,  it 
appears  from  the  above  case  that  they  have  the  right 
of  uiianayana  and  other  ceremonies ;  and,  therefore, 
it  does  not  appear  that  any  expiation  is  required  by 
the  Dharma  Sastra.^^ 

Sixth.  ''  The  soohhx  and  asoohJia  ceremonies,  con- 
sisting of  garhha-dhana^  and  iipanayana^  &c.,  is  pre- 
scribed by  the  Vedas  and  Sastras^  and,  therefore, 
the  Brahmins  may  perform  the  ufanayana  and  other 
ceremonies  regularly  in  the  language  of  the  Vedas  for 
the  Merchant  caste." 

On  the  subsequent  day,  the  Pimdlt  presented  the 
following  additional  answer  to  the  sixth  question  pro- 
pounded by  the  Zilla  Judge  : —  ji 

"  In  the  queries  put  by  the  Court  regarding  the 
dispute  between  the  men  of  the  Brahmin  caste  and 
those  of  the  Merchant  caste,  my  answer  then  given 
to  the  sixth  question  was  too  brief ;  I,  therefore,  now 
write  explicitly. 
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"Even  if  a  family  of  the  Mercliant  caste  had  for       if^i-^. 
many  generations  ceased  to  observe  the  soohha  and    n.vmboory 
asoohJta  ceremonies,  prescribed  by  the  Vedas,  the  mein-     ^etapaty 
bers  of  that  family  (in  the  present  generation)  would     kaxoo-cola- 
not  have  utterly  forfeited  their  right  to  resume  the  ob- 
servance of  those  ceremonies. 

"  If  a  member  of  that  family  in  the  present  gene- 
ration should  be  desirous  of  resuming;  his  ancient 
rights,  it  is  laid  down  in  the  law,  that  upon  his  being 
purified  by  a  Brahmin,  the  soobha  and  asoohha  cere- 
monies, prescribed  by  the  VedaSy  may  be  performed  for 
him. 

"  It  appears  from  the  above  case,  that  the  Merchant 
caste  have  been  performing  upanayanoj  from  genera- 
tion to  generation ;  and,  therefore,  I  am  of  opinion 
that,  according  to  the  Vedas  and  Sctstras,  Brahmins 
may  lawfully  perform  the  soohha  and  asoohha  ceremo- 
nies for  the  Merchant  caste  without  purification  being 
at  all  necessary." 

Evidence  was  tendered  on  both  sides,  but  the  Court 
was  of  opinion,  that  it  was  unnecessary,  as  ^'  no  dis- 
tinct act  of  injury  having  been  alleged  to  have  been 
committed  by  the  Defendants,  the  Plaintiffs  could 
not  be  permitted  to  produce  evidence  that  they  had 
sustained  injury ;  and  with  respect  to  the  facts  alleged 
by  the  Defendants,  it  has  so  happened  that  every 
object  has  been  attained  at  once  by  assuming  them 
to  be  proved." 

On  the  27th  of  June  1818,  the  Court  pronounced  its 
Decree,  whereby  it  was  declared,  that  the  people  of  the 
Comaties  caste  might  lawfully  have  the  scohha  and 
asoohha  ceremonies  performed  in  their  houses,  and  in 
the  language  of  the  VedaSj  by  Brahrnins,  and  that 
whosoever  should  hereafter  interrupt,   or  attempt  to 
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1S4.5.       intornipt,  tlio  pcn'i'onniinco  of  any  of  those  ccromoiiics, 
Na.mbooky    ill   tlio  manner  aForosiiId,    AVcjnld  Ijo   I'laljlc  to  be  pro- 
Setai'aty    f>(,,^.,|^.(|  jiirainst,   for  rosistin;^  a  Dooroe  of  Court;   and 
kanoo-coi.a-  lio  directed  each  party  to  bear  th(ur  own  costs. 

l^-oni  tills  Decree,  the  .Defendants  app(^aled  to 
tlie  rrovincial  Court  for  tlie  Northern  J)ivision  of 
Madras^  comphunhi*^  that  the  ZUhi  Jjidgc  liad  passed 
it  against  them,  witliout  examination  of  the  evidence 
tendered  to  prove  the  customs  practised  by  tln^ 
Comaties^  and  also  alleging,  that  as  the  opinion  of 
the  Hindoo  law-oificer  was  only  partly  in  favour  of  the 
Comatles^  the  Zilla  Judge  should,  conformably  to  cl.  1, 
sec.  xvi.,  Ecg.  III.,  1802,  have  referred  it  for  confir- 
mation, to  the  Hindoo  law-officers  of  the  higher 
Courts;  and  they  prayed,  therefore,  that  the  Court 
woukl,  agreeably  to  sec.  xviii.,  E-eg.  IV.  of  1802, 
permit  them  to  file  their  documents,  and  hear  their 
witnesses,  and  to  reverse  the  Decree. 

Pending  the  appeal,  Kanoo-  Colanoo  Nagama^  one  of 
the  original  Defendants,  died,  leaving  the  Eespondent, 
Kanoo- Colanoo  Chandrapa^  his  son  and  heir,  a  minor, 
who  was  admitted  to  prosecute  the  appeal ;  and  about 
the  same  time,  the  Defendants,  Caza  Condavathoriloo 
Yasooloo  and  Kanoo- Colanoo  Ramia^  died,  leaving 
Caza  Nagheswara  Somayazooloo  and  Kanoo-Colanoo 
Pallia^  their  respective  heirs,  surviving,  v/ho  were  also 
admitted  to  prosecute  the  appeal. 

On  the  2  7  til  of  Majj^  the  Provincial  Court  ordered 
the  record  to  be  returned  to  the  Zllla  Judge  of 
Masidijjatam^  with  precept,  requiring  him  to  receive 
the  documents,  and  examine  the  witnesses,  and  re- 
ti^ansmit  the  record,  with  the  evidence  so  taken,  to  the 
Provincial  Court. 

In  pursuance  of  the  above  Order,  Mr.  H,    Vibart, 


il 
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irlio  was  tlion  the  Judge  of  tlic  Ziila  Court,  pro  ^Si.*, 
ccedocl  to  take  the  docurnontjuy  and  oral  evidence^  Nx^vjootlt 
tendered  on  tlie  part  oE  the  Plaintiff's  and  Defendants^  eiapaiy 
For  I  lie  Plaint iJSs,  certain  documents  were  tendered,  kanoo-Coia- 
purporting  to  eome  from  tlie  cliief  priest^  and  from  an 
assembly  of  learned  men,  to  one  Raf/a  NaikoolaOj  and 
from  an  assembly  of  learned  men  at  Gtintoor  to  a  like 
assembly  at  Masidlpatamy  and  a  mandate  from  the 
cliief  priest  to  one  Mamed/j  VenJcia  ;  setting  forth  and 
alleging  the  right  of  the  Vaisjja^  or  third  class^  to  the 
performance  of  the  upanayana  according  to  the  Ve^ 
(las,  and  comnianding  the  performance  of  that  cere- 
mony in  accordance  with  the  Vedas.  They  also 
produced  twelve  witnesses  :  one  a  Furohita  or  family 
priesty  and  a  person  employed  in  the  priestly  office, 
a  Pundit,  a  shopkeeper,  a  servant^  an  agraJimndaVj 
(or  inhabitant  of  a  village  held  in  proprietary  right 
by  a  Brahmin,)  and  six  persons  professing  the  trade 
of  begging;  and  obtaining  their  subsistence  from  ma- 
niams  (honorary  gifts)  or  alms.  These  witnesses  were 
called  chiefly  to  prove  the  right  of  the  Plaintiff's  go- 
tram,  or  tribe^  to  exercise  the  privileges  of  the  Vaisya 
class,  and  to  perform  and  to  have  performed  the 
iipanayana  and  the  soohJia  and  asoohha  ceremonies. 

The  Defendants  produced  documentary  proofs-, 
consisting  of  the  proceedings  of  their  castCy  concern- 
ing the  improper  performances  of  the  ceremonies  by 
the  Plaintiff's  got  rum,  and  the  means  taken  to  pre- 
vent their  profanation.  They  also  produced  various 
letters  to  prove  that  the  mode  of  address  adopted  by 
the  Plaintiffs  w^as  inconsistent  with  their  being  on  an 
equality  with  the  people  of  the  Defendants'  caste  : 
and  they  examined  twenty-four  witnesses,  including 
priests,   PunditSy   GomashtaSy  heads   of   the  assembly 

VOL   III,  u   1 
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isii.  nnd    of    llic   J)(*feiuliints'    caste,    Inidc^snion,    inoclia- 

Nami?()ouy  n'w^,    uud   persons   obtaining  tlioir   subsistonco   from 

biirAi'ATv  ')]iani(ims  ;  all  of  Avliom  deposed  to  the  nature  of  the 


V, 


kanoo-Cola-  customs  observed  by  the  l^iidntiffs,  at  their  marriaGres, 

Koo  rULLIA.     V     •  •  •  •  ^7 

being  m  accordiincc  with  those  described  by  tho 
Defendants  in  tlieir  answer  ;  that  the  riaiiitiif.s  were  of 
a  gotrum  or  tribe  distinct  from  the  ]J(^fendants,  having 
degenerated  from  their  caste,  and  that  they  were  not 
entitled  to  perform,  nor  were  they  in  the  habit  of 
performing,  the  ceremony  of  uiianayanay  or  tho  soohJta 
and  asoohha  ceremonies  in  the  language  of,  or  accord- 
ing to,  the  yedas  and  Sastras. 

The  evidence  thus  taken  was  transmitted  by  the 
Zilla  Court  to  the  Provincial  Court  of  the  Northern 
Division,  and,  having  been  read,  a  motion  Avas  made 
on  the  part  of  the  Defendants,  to  refer  the  questions  at 
issue  for  the  opinion'  of  the  Pundit  of  the  Provincial 
Courts. 

On  the  24th  of  August  1827,  the  First  Judge  of 
the  Provincial  Conrt  for  the  Northern  Division  deli- 
vered in  the  following  draft  minute  of  Decree : — ^The 
object  of  litigation  in  this  cause  being  of  considerable 
importance,  as  involving  the  rights  of  caste  of  the- 
Brahr/iins  and  Banians ..  I  am  of  opinion  that  it  will 
be  of  advantage,  that  the  Provincial  Court,  previously 
to  coming  to  a  decision  upon  the  merits  of  the  cause,, 
should  have  before  them  the'  correctest  information  as 
to  the  bearings  of  the  Hindoo  law  upon  the  question 
at  issue,  and  for  that  purpose,  that  the  motion  of 
the  Appellants,  praying  that  the  questions  proposed  ^ 
for  the  opinion  of  the  Pundit  of  the  Zilla  Court,  in 
this  cause,  should  be  submitted  to  the  Pundits  of  the  J 
several  Provincial  Courts,  should  be  complied  with. 

The  Third  Judge  was  precluded  from  giving  an  opi^ 
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nioii  in  the  rroviucial  Court,  inasmuch  as  the  orighial       i^'^-^- 

Decree  had  been  passed  by  him  when  Zilla  Judge,  and  Namboory 
there  being  a  difference  of  opinion  between  the  First 

•and  Additional  Juda'e   on  the  subiect  of   proposing  kanoo 

O  J  L         L  n     -Knn   Pii 

the  questions  to  the  Pundits  of  the  several  Provincial 
Courts,  it  was  ordered,  agreeably  to  sec.  ii.,  Eegula- 
tion  XV,  of  1802,  that  the  opinion  of  the  First  Judge 
be  admitted,  and  the  questions  be  transmitted  to  the 
Registrars  of  the  several  Provincial  Courts. 

To  the  questions  so  transmitted,  the  following  an* 
swers  were  obtained  from  the  Pundits  of  the  four  Pro- 
vincial Courts  :— 

First  Question.     ^^  Can  the  BraJimins  properly  per- 
form ail  the  sooJjJia  and  asoohha  ceremonies  for  the 
third  or  Vaisfja  caste  with  the  V^cda  mantras^  accord- 
\Vi^  to  the   Dharma  Sasira  ?" 

First  Answer.  ^'  As  it  is  authorised  in  the  Dharma 
lustra  that  all  the  soohha  and  asoohha  ceremonies  may 
be  performed  for  the  third  or  the  Vaisija  caste,  accord- 
ing to  the  Veda^  the  Brahmins  may  perform  the  ce- 
remonies according  to  the  Veda  for  the  Vaisyas^  who 
have  had  no  interruption  in  the  performance  of  the 
ceremonies  of  the  VcdasJ^ 

(The  further  statement  of  the  nature  of  the  dispute, 
and  the  queries  submitted  to  the  Pundits  of  the  Provin- 
cial Courts  were  the  same  as  those  already  put  to  the 
Pundit  of  the  Zitla  Court  («).) 

VanJcamamcdy  Narraina  Sastrooloo^  the  IN'orthern 
Provincial  Court's  Pundit^  returned  the  following  an- 
swer : — 

First.  ^^  The  ceremonies  mentioned  in  the  case,  viz., 
protusttmhcdoOj  or  posts,  najjasani  moodatoOj   or  lump« 

(«)  Ante,  363. 
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liSi.'K  of  (lou^li,  ar'iranij^  or  siicrod  water,  t^i%,  not  being  pro- 
Namboory  scribed  by  the  VcduH  to  be  performed  on  the  o(teasion 
tSETArAiY  ^f  miirrias:!jc,  the  said  ccreuiouies  are  not  couisistcnt 
Kanoo-Oola-  "vvith  (lie  Vedas.''^ 

Second  and  'Jlrird.  ^^  TIk^.  man  of  tlio  present  gene- 
ration having,  by  performing  the  marriage  and  iipana- 
yana  witli  the  observance  of  the  foregoing  ceremonies, 
whicli  arc  contrary  to  the  Vedas^  forfeited  liis  right, 
his  3^oung  son  can  liave  no  right  to  perform  tlie 
npanayana  newly  according  to  the  rule  contained  in  the 
Vedas:' 

Fourth.  ^'  If  a  man  whose  ancestors  had  from  the 
beginning  observed  the  ceremonies  of  upanufjana,  &c., 
prescribed  by  the  Veda^  had  not  had  the  ceremony  of 
upanuyana  perfonned  for  himself  at  the  proper  age,  and 
wished  to  perform  it  at  a  subsequent  period,  he  should 
perform  the  penance  called  the  vratea  stomum^  and  per- 
form the  upcmayana  according  to  the  Veda  :  thus  it  is 
stated  in  the  work  by  yigmjancsivara  : — 

"  The  Dharma  Punualoo  prescribes  penance  for  a 
man  whose  grandfather  and  father  did  not  perform  the 
upanayamij  but  penance  is  not  granted  to  those  whose 
ancestors  beyond  the  grandfather,  did  not  perform  the 
soohah  and  asoohha  ceremonies ;  but  as  the  present  man, 
who  has  not  had  the  ceremonies  prescribed  by  the 
Veda  from  the  time  ox  his  ancestors,  and  his  son, 
relinquishing  the  rlshi  got  rums  (a),  follow  the  invented 
gotrums^  and  perform  the  ceremonies  prescribed  for  the 
observance  of  the  Vimeda  caste  people,  according  to 
the  Canniaca  Puranam^  they  are  not  entitled  to  any  of 
the  two  descriptions  of  penance  mentioned  above,  and 
consequently  have  totally  lost  the  right  of  performing 

{a)  A  gotrum  or  family  which  bears  the  name  of  Rishi  (a  saint  or 
holy  personage),  from  whom  the  descents  is  traced. 
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the  ceremonies  in- the  langiutge  of  the  Vedas,  iiiul  they        ^-'^'^• 
cannot  redeem  it  by  any  kind  of  penance.  Namuoohy 

"  Yagnijawalkfja  in  Vifjuf/ancswara.  The  Brahmins  '  ^^^^'^^^y 
ought  to  perform  the  ceremony  of  upanaijaaa  \i\i\m\  ^^^no.-cola- 
the  age  of  sixteen  years,  the  Cshatrii/as  within  the  age 
of  twenty-two  years,  and  the  Vaisijas  v/ithin  twenty- 
four  years ;  shouhl  they  exceed  the  above  period 
respectively,  he  forfeits  the  Brahminical  thread,  and  the 
right  to  perform  the  ceremonies  in  the  hmguage  of  the 
Vedas  ;  if  he  performs  the  penance  called  the  vratea 
iitonium,  he  will  obtain  the  right  of  performing  the  cere- 
mony. Dharma  Prashna  says,  that  the  man  whose  father 
iind  grandfather  have  not  the  tipanayana^  is  equal  to  the 
murderer  of  a  Brahmin^  and  forfeits  the  right  to  the 
ceremonies,  but  is  entitled  to  penance  if  he  wishes  it." 

Fifth.  "  Persons  who  have  not  had  the  itpanafjana 
since  many  generations,  according  to  the  Veda^  have 
not  any  kinds  of  penance,  for  the  reasons  stated  in  the 
fourth  answer." 

Sixth.  ''As  the  descendants  of  the  Vancdor  caste 
have  not  performed  the  Veda  ceremonies  since  many 
generations,  they  have  totally  lost  the  right  of  per- 
forming the  soohha  and  asoohha  ceremonies  in  the 
language  of  the  Vedas  ;  and  from  the  fourth  answer 
it  may  be  understood  that  the  man  of  the  present  ge- 
neration belonging  to  that  family  has  no  penance,  and 
it  is  nat  consistent  with  the  law  that  the  Brahmin 
should  perform  the  ceremony  for  such  a  man." 

The  Pundit  of  the  Provincial  Court  for  the  Centre 
Division  of  il/at//'a^,  having  had  the  same  questions  re- 
ferred to  him,  returned  the  following  answer  : — 

''The  Brahnilns  ought  not  to  perform  the  ce- 
remonies in  the  language  of  the  Veda  for  iho, 
Vais'jas,-'' 
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isi;,.  'r,,  wlilcli  Ik;  sij1>s(M|U(MiUy  iiddcd  ;i,   I'lirllid*  iiuswor, 

K.\.«7ii(7)j;y    *ni(l  stilled  tlijil  ill  Ijis  ()[)iiuou  the  Jud^^us  ou<^-lil  to  p:is}4 
Sktatai Y    .^  (l(H'i.sioii,  iiwai'diiiu:  tluit  llio  ComaUcs  arc  to  coutiinK? 

V.  .... 

KANoo-r„i.A-  (o  i)ori'()rni  their  ivlii4;ioufs  rites  uccordin<;  to  th(^  rules 
laid  down  in  tlio  bouk  called  i  urdwun^  as  are  at  prci- 
nseiit  observed  by  the  corrupt  or  degenerate  Valsuaa  or 
Comatles  and  others, 

Tlie  PniulUs  of  the  rrovincial  Court  for  tlie  Soutlujrn 
4ind  Western  Divisions  of  Jladras  returned  answers  to 
the  same  effect 

On  llio  2Sth  of  June  1828,  the  rrovincial  Court, 
•consisting  of  the  Second  and  the  Additional  Judge 
(the  First  Judge  being  dissentient),  passed  a  Decree, 
aihrining  the  Judgment  of  the  Zilla  Court,  but  without 
costs. 

The  present  Ecspon dents  filed  a  special  petition  of 
appeal  to  the  Stickkr  Dcwamifj  Adawlat  of  Madras^ 
^Yhich  the  Court,  pursuant  to  Eegulatiou  XV.,  1816, 
sect,  iv.,  cI.  4,  allowed. 

The  Appellants  neglected  to  put  in  any  answer  to 
the  Respondents'  special  grounds  of  appeal,  in  the 
Sadder  Bcwannrj  Adawlat^  whereupon  that  Court  ulti- 
mately ordered,  that  the  appeal  should  be  heard  ex- 
par  te.^  and  on  the  25th  of  March  1833  the  Sadder  Dc- 
zvaniii/  Adawlut  pronounced  the  following  Decree  : — 
■^^  The  case  of  the  original  Plaintiffs  lies  in  a  narrow 
compass;  they  claimed  the  privilege  of  performing 
certain  religious  ceremonies  which,  they  averred,  were 
authorised  by  the  Vedas.  Their  right  to  perform 
them  is  defended  by  the  Zilla  Pundit  alone. 

''•  The  Court  of  Sudder  Adaiolul  having  maturely 
weighed  the  evidence  produced,  and  considered  the 
unbiassed  and  concurring  opinions  of  the  four  law- 
officers  of  the  Provincial  Courts,  entertain  no  doubt 


V. 

Kanoo-Cola- 
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S8S  to  tliG  correctness  of  tlieir  exposition  of  tlie  Ilhuloo        ^*^■^^• 

law.  Nam  HOOKY 

"  The  Court  of  Sadder  y1<^/a2^M^  therefore,  determine 
io  reverse-  tlie  Decree  of  tliK3  Provincial  001111:  of  Ap- 
peal in  the  jN^orthcrn  Mvisiony  afiitl  the-  I>ecrce'  pussed- 
h^  that  Court  is  hereby  reversed  accordingly : "  the- 
Plaintiffs  to  pay  all  costs  in  the  three  Court;^. 
Prom  this  D\3crBe'  the  present  Appeal  was  brouglit. 

Mr.  Wlgram^  Q-.C,  Mr.  Jackson^  and  Mr.  Forsfjlhy 
for  the  Appellants. 

Iliis  case  is  of  considerable  importance,  affocting  the- 
i^ights  of  a  very  numerous  class  in  Induiy  to  exercise- 
what  they  conscientiously  consider  to  be  a  very  grave* 
religious  duty — -that  of  performing,  or  havingperformed* 
lor  thenii,  religious  ceremonies  in  the  language  of  the- 
Yedas.  According  to  the  constitution  of  the  Hindoo' 
society  in  liidiay  as  prescribed  by  3Ienu,  (Inst.,  of  MenUy 
p.  Q^  jdac.  31,  p.  1^,  plac.  9d.  1  ElpJunsfoneh  India ^. 
23,)  they  are  divided  into- four  cKicf  classes  or  castes ;. 
first  the  Brahmins  J  of  which  division  are  the  priesthood  ;: 
second  J  the  Cshatriija^  or  military  class ;  third,  the- 
Taisi/cij  or  trading;  class ;  and  the  S'oodra^  or  servile 
©lass.  Tlie  first  three  classes  are  declared  to  be  divija- 
fwam  (twice  borii^),  and  entitled  to  have  the  soohha  and 
asox)hha  ceremonies  performed  by  the  Brahmins  oir 
theii-  behalf,  in  the  language  of  the  Yedas.  The  Soodras- 
"are  not  entitled  to-  this  privilege.  These  religious- 
ceremonies  are  laid  do^vn,  and  their  great  importance 
explained  in  the  Institutes  of  Menu,  (2  Chap.  pi.  38- 
&  39.  1  Elphinstoneh  Indla^'llyll .)  The  Appellants- 
are  Comaties^  a  subdivision  of  the  Vaisija  class,  and  are- 
bound,  to  preserve  caste,  to  perform  these  ceremonies^ 
iai  the  language  of  the  Vedas^  ha\'iiig,  of  course,  a  B^ra^k^ 
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^^^'^-        mill  to  assist  tlioin  ;  and  tho  siinplc  question  is,  have  tlic 
N\Muo()i{Y    Brah)}iuiH  a  ri,L>"lii  to  iiitorrnpt  thorn  in  tho  porforniancc 
>v.v\i\\Y\     ^^^  tlioir  r(^liij,:ioiis  (^xorcisos '/     No  party  in  ludia  has  a 
KvN()o-<\)r,v-    no-l^t  to  intoiTU]>t  anotlior  In  tlici)crf()rnr'inoe  of  a  mere 
roli<^'ions  duty.  [\L  Strange' s  Jluidoo  T>aw,  pp,  201,  2,  3^ 
5.)     It  is  said  Ivy  the  BraJimins^  and  insisted  by  the  an- 
swer of  the  Defendants^  that  tlie  third  caste  have  ceased 
to  exist  in  this  Call  yug^  or  Iron  age  ;  and,  moreover, 
if  tliey  did  exist,  tho  Comatles  have  forfeited  all   right 
to  tlie  exercise  of  tliese  ceremonies,  by  the  adoption  of 
impure  customs.     Neitlier  of  these  objections  can  be 
sustained.     The  Vaisfja  caste  still  exist.     Their  righti^ 
are  recognised  and  provided  for  by  all  the  authorities  in 
force  in  India.     (The  Mitacshara  by  Colehrooke^  p.  291  ; 
the  Daija-hliarja  by    Golebrooke^  p,    145  ;  the  Dattaha 
Chandrika^  55.)     ThcTO  was  satisfactory  prima  facie 
evidence  in  the  suit  to  prove  that  the  Comaties  of  the 
present  day  are,  by  reputation,  of  the   Vaisija  caste, 
and  they  are  so  recognised  by  recent  Writers  on  In- 
dia. (^Buchanan  on  the  Mysore,  p.  259  ;  Sleele  on  the 
Laws  and  Customs  of  the  Castes  at  Bombay y  p.  90  ; 
Professor    Wilson''s    Catalogue    of    Mackenzie's    Col- 
lection of   MSS.,    vol.    2,    pp.    109,    117,    133.)     A 
loose  performance  of   the   religious    ceremonies    doe.s 
not  deprive  a  man    of   the   privileges  of   his   caste, 
(Professor    Wilsonh   Lectures    at    Oxford    in    1840, 
•    p.  8.) — ^[Lord    Brougham :    The   Hindoo   Law   is  so 
highly  ceremonial,  that  it  may  be  considered,  that  the 
performance  of  it  in  a  loose  manner  is  no  performance 
at   all.] — In   the   present    case   we   do   not   seek   to 
compel  the  Brahmins  to  perform  tliese  ceremonies.    It 
does  not  affect  any  question  of  civil  right.     All  we 
seek  for,  is  a  declaration  of  the  Court,  that  the  Brah^ 
mins  were  not  to  interrupt  us.     The  Courts  exceeded 
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tlioir  jurisdiction  in  deciding  tliat  we  hud  no  riglit.        ^^^'>' 

If  the  Brahmlm  clioosc  to  exclude  one  of  their  fellow.^    Namiw>(>ky 

for  having  forfeited  ciiste,  and  were  to  exclude  hiirk     ^-^^^^^^^^^^ 

from  coniinensality;ind  the  enioymcnt  of  ordinary  civil    KAxooOor^- 

.  .  ....  Noo  rur.ij.v. 

rights,  a  Court  of  Justice  might  have  jurisdiction  to 

entertain  the  question  whether  they  were  justified  in 
depriving  him  of  a  civil  right,  Nhanee  ik  llnreeram 
DJiooluhh  («)  ;  but  this  case  is  merely  a  qnestion  of  re- 
ligion, introducing  no  infraction  of  civil  right.  The 
Court  should  have  simply  declared  that  we  were  to  be 
protected  from  interruption  in  our  performance  of  the 
ceremonies. — [Lord  Brougham  :  In  the  nature  of  wdiat 
is  called  in  Scotland  a  declaratory  action.] 

The  Decree  of  the  Sadder  Court  cannot  be  main- 
tained. It  proceeded  wholly  on  the  opinions  of  the 
law-officers  of  the  Provincial  Courts,  Avhich  were 
given  upon  a  statement  of  the  case  extracted  by  the 
Zdla  Court  from  the  Ecspondents'  answer,  and  is  not 
binding  on  the  Appellants.  By  clause  3,  sec.  x.,  of  the 
Madras  EegulationXV.  of  1816,  it  is  enacted,  that  ^Hhe 
Court  shall  consider  and  record  the  point  or  points  to 
be  established,  respectively,  by  Plaintiff  or  Appel- 
lant, and  by  the  Defendant  or  Eespondent,  and  shall 
proceed  to  take  the  evidence  which  may  be  adduced 
by  either  party  upon  such  points,  in  the  manner 
prescribed  by  the  rules  in  force."  And,  by  the 
4 til  clause,  it  is  further  enacted'  that,  ''  in  like  man- 
ner, if  proof  shall  be  required  on  any  other  points 
in  the  course  of  the  trial,  such  points  shall  be  re- 
corded on  the  proceedings,  and  the  proper  party 
shall  be  called  upon  for  the  requisite  evidence.'^ 
This   Eegulation    has    not    been    observed    by    the 

(^0  1  Borr,  Bom.  Sud.  Kep.  84. 
VOL   III.  V   1 


378  CASES  IX  THE  privy  council 

184;').  Courts.  Tlio  point  at  issue  was  not  clearly  ascertained 
Namuooky  l)y  tlie  pleadings,  nor  did  the  Court  record  any  point 
bhTAPATY  ^^  1^^  established :  it  is,  therefore,  a  fatal  objection  ta 
kanoo-cola-  the   competency  of   the  suit.  Srhnut  Moottoo   Vwanc 

Woo   PULLIA.  1  ^  t/    ./ 

llaghanadka  Gowcrj/  Vallahha  Peiria  Woodia  Taver 
V.  R(in7j  Anga  Moottoo  Natchiar  (a).  The  Provincial 
Court  sent  the  case  back  to  the  Zitla  Couii:  to  take 
evidence,  but  did  not,  as  required  by  the  Eegulation, 
define  the  points.  The  8 udder  Court  acted  upon  the 
opinions  of  the  Pundits^  and  the  opinion  of  the  Pundits 
was  formed  upon  a  stater  of  facts  derived  from  the  in- 
formation of  the  opposing  party.  The  Court  had  no 
right  to  use  evidence,  unless  it  was  evidence  given 
upon  an  issue  formally  propounded.  What  the  Court 
ought  to  have  done  was — First,  to  have  followed  the 
Eegulation  ;  not  to  have  looked  at  any  evidence  inde- 
pendent of  it.  Secondly,  when  they  had  got  the  evi- 
dence, they  should  have  framed  a  case  for  the  opinion  of 
the  Pundits. — [The  Eight  lion.  i)r.  Liishington  :  The 
mistake  is,  that  the  Judges  make  the  first  a  question  of 
law  and  not  fact — whether  the  Defendants  were  origi- 
nally entitled;  the  next  question  is,  whether  such  a  right 
could  be  forfeited ;  and  the  third,  by  what  circumstances, 
and  then  bringing  in  the  facts.  Instead  of  that,  you  have 
a  state  of  facts  which  is  neither  admitted  or  proved.] — 
!N"o thing  can  justify  a  departure  from  the  Eegulation. 
The  whole  proceedings  are  irregular, 

Mr.   Purge,    Q.C.,    Mr.    E.   J,   Lloyd,    and   Mr. 
Edmund  F,  Moore,  for  the  Eespondents. 

By  the  Madras  Eegulation  III.  of  1802,  sec.  xvi.,. 
eL  1,  jurisdiction  is  given  to  the  Courts  in  India,  aad 

{a)  Ante,  278,- 
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consequently  the  Appellate  Court  here,  to  entertain  suits        i^^o. 
regarding  succession,  inheritance,  marriage,  and  caste,    Nam  noon  y 
and  all  religious  usages  and  institutions.     This  disposes     ^^'^'-^'^'^'^ 
oi  the  Appellants'  objection  to  the  competency  of  the    kanoo-cola- 
Court  below  to  entertain  the  suit ;  but  even  if  that  ob- 
jection -were  tenable,  it  should  have  been  taken  in  the 
(./ourt  below.     The  Appellants  cannot  withdraw  from 
the  Appellate  Court,  the  cognizance  of  the  very  ques- 
tion, which  they  submitted  to  the  subordinate  Court. — 
[The  Eight  lion.  T,  Pemhcrton  Leigh  :  Have  the  Courts 
in  India  the  power  to  decide  a  right  merely  in  the  ab- 
stract ?]     In  Sri  SunJcur  Bliarti  Sivami  v.  Sidha  Lin- 
gayah  Charanti  (a),  damages  were  laid  and  assigned. 
No  opinion  was  expressed  by  your  Lordships  upon 
that  point.     It  was  remitted  to  India^  with  a  prelimi- 
nary declaration  for  the  Court  to  determine,  in  the  first 
place,  whether  an  action  would  lie  by  a  grantee  against 
a  person  not  possessing  a  grant,  assuming  to  be  carried 
crosswise  in  a  palanquin. 

The  next  objection  is,  that  the  evidence  was  impro- 
perly taken.  By  sec.  xviii.,  of  Eegulation  IV.,  1802, 
it  is  left  to  the  discretion  of  the  Court  to  supply  with 
evidence  anything  which  might  be  wanting. — [Lord 
Broiicjliam :  Eegulation  XY.  of  1816,  sec.  x.,  cL  3 
and  4,  is  peremptory,  that  the  Courts  shall  not  con- 
sider any  evidence,  till  they  have  the  points  properly 
raised.] — Neither  can  the  objection,  that  the  Pundifs 
opinions  were  improperly  received,  as  being  formed 
upon  an  assumed  state  of  facts,  be  sustained.  We  have 
established  by  evidence,  deviations,  on  the  part  of  the 
Appellants'  tribe,  from  the  religious  ceremonies  pre- 
scribed by  the  Vedas^  and  the  opinions  were,  that  the 
effect  of  those  deviations  was  to  deprive  them  of  the 

{a)   Ante,  198. 
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isi,-).       ri,2:lit  tlioy  claim.     Upon  the  merits,   it  is  dear  from 
Namiu)()iiy    tlie  evidence   uddiiced,  tluit   the  upanai/ana  lias   not      j- 
8KTAIMTY     \y^^^,^^  July  performed,  l)y  or  for  the  Comaties,  for  many 
kanoo-Cola-  rronerations,  and  that  the  relii^ious  ceremonies  used  by 
the  Comatlcs  of  the  Appellants'  tribe  were  so  pertormcd, 
as  to  render  them  impure  and  of  no  efficacy.     That 
bchig  so,  according  to  the  Hindoo  law,  as  correctly  ex- 
pounded by  the  Pimdits^  the  Appellants'  tribe  are  not 
entitled  to  the  privileges  of  the    Valsjjas^  claimed  by 
their  plaint,  and  ought  not  to  be  permitted  to  exercise 
the  ceremonies  therein  specified. 

Lord  BiiouGHAM  : 

Before  stating  what  the  Judgment  of  their  Lordships 
is,  it  is  necessary  that  I  should,  upon  two  points,  guard 
it  from  the  possibility  of  misconstruction.  One  of 
those  points  is  exceedingly  important  in  this  case,  and 
with  a  view  to  the  merits  of  cases  of  this  description. 
The  other  is  of  equal  importance  in  a  more  general 
view,  with  reference  to  other  proceedings  and  other 
cases  at  large. 

In  the  first  place,  their  Lordships  wish  to  guard  very 
carefully  against  its  being  supposed,  that  in  what  they 
are  about  to  do,  namely,  to  reverse  all  the  previous 
■  decisions,  that  is,  of  the  Zilla  Court,  the  Provincial 
Court,  and  the  Sudder  Dewanmj  Court,  they  give  any 
opinion  whatever  upon  the  question,  whether  those 
Courts  had  a  right  to  proceed,  or  had  jurisdiction  to 
proceed,  to  the  determination  of  the  question,  as  a 
matter  of  law  merely.  Whatever  the  inclination  of 
their  Lordships'  opinion  may  be,  that  not  having  been 
the  subject  of  argument,  of  discussion,  or  of  decision 
below,  they  do  not  consider  that  upon  that  point  they 
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are  ciitiUed,  or  that  they  arc  called  upon,  to  give  any       i^^^- 
judgment,  and  they  gladly  withdraw  from  it.  Namboouy 

^  The  other  point  is  with  respect  to  the  operation  *  ^t!*^^^ 
of  that  most  beneficial  Eegulatiou,  XV.  of  181G,  ,^^'7;;:1';^^:- 
sec.  X.,  c.  3,  to  which  I  would  add  clause  four,  for 
that  is  even  stronger  and  clearer  than  the  third, 
showing  distinctly  that  it  is  not  directory,  but  man- 
datory and  imperative.  Holding  the  Eegulatiou,  ge- 
nerally speaking,  but  especially  that  part  of  it,  with 
w^hich  we  arc  more  particularly  dealing  here,  to  be  a 
most  wholesome  and  beneficial  Eegulatiou,  requiring 
to  be  most  zealously  guarded  and  most  carefully  kept 
in  view,  and  if  possible  extended,  as  I  hope  it  may 
be,  to  the  other  Presidencies  («),  (but  that  is  my  own 
private  opinion  merely,)  it  would  be  highly  inexpe- 
dient that  any  doubt  should  exist  of  the  determina- 
tion of  their  Lordships  on  all  occasions  henceforth, 
as  on  all  occasions  hitherto,  (and  I  allude  particularly 
to  a  Judgment  which  was  pronounced  last  June  {b\ 
by  my  right  honourable  colleague.  Dr.  LusJiington^) 
to  abide  by  and  support  that  Eegulatiou.  INTothing, 
thereof,  to  be  done  to-day,  is  to  bo  taken,  as  in  any 
way  impeaching,  or  as  doing  otherwise  than  showing 
forth  and  testifying  the  high  respect  for  that  Eegula- 
tiou, which  their  Lordships  continue  to  feel. 

Having  made  these  preliminary  observations,  I  have 
only  further  to  state  the  opinion  of  their  Lordships, 
in  which  we  all  agree,  and  in  which  we  have  the  con- 
currence of  the  able  and  learned  persons  who  are  the 
assessors  of  their  Lordships  in  these  Indian  cases, 
that  their  Lordships  think  lit  to  determine  that  the 

{a)  Tliis  Eegulation  applies  to  Madras  only. 
{h)  Srimut  Moottoo  Vijaya  Eaghanadlia  Gowery  Perria  Wooclia 
Tavex  i\  Eany  Ailga  Moottoo  Natchiur.     Ante,  p.  1'7S. 


f»0  0 


CASKS    IN    TlIK    PRIVY    COUNTIL 


3\<yi> 


1S15.  PliiiulIlTs  not  liaving,  in  tlicir  opinion,  allogod  any 
KvM\K>i)UY  ^i^^^  0^  i^^j^^i'y  dono  to  tliem  by  the  Defendants,  npoii 
tiKrAi'Ai Y  ^vliicli  tliey  were  entitled  to  go  into  cvidenec,  and  not 
kanooCoi.a  liaving,  therefore,  established  any  ease  for  damages  in 
thoir  ynit  against  the  Defendants,  no  qnestion  re- 
mained bnt  of  a  mere  dechiration  of  a  riglit  to  per- 
form certain  religious  ceremonies ;  that  if  tlie  Courts 
below  had  jurisdictiou  to  proceed  to  the  determina- 
tion of  that  question  in  this  suit  (upon  wliich  their 
Lordsliips  guard  themselves  in  their  Judgment,  as  well 
as  in  the  prefatory  observations  wliich  I  have  made, 
against  giving  any  opinion),  the  Plaintiffs  have  not 
})roduccd  sufficient  evidence  to  establish  such  a  right ; 
that,  under  these  circumstances,  all  the  Decrees, 
therefore,  ought  to  be  reversed,  and  the  plaint  dis- 
missed (the  reversal  by  the  Siiddcr  Court  amounts, 
in  fact,  to  a  dismissal  of  the  plaint) ;  but  it  is  not,  as 
it  ought  to  be,  a  dismissal  without  costs ;  and  that 
this  decision  should  be  without  prejudice  to  the  ex- 
istence or  the  non-existence  of  the  right  claimed  by  the 
Appellants,  in  any  other  suit,  in  which  such  a  ques- 
tion may  be  properly  raised. 

It  is  fit  that  I  should  add,  in  order  to  prevent  all 
mistakes,  and  all  applications  to  us,  henceforth,  on 
the  subject,  that  the  result  of  the  decision  of  their 
Lordsliips  clearly  is,  that  all  the  costs  of  each  party 
must  be  borne  by  that  party,  both  in  the  Zilla  and 
Provincial  Courts,  and  the  Siidder  Court,  and  here. 
We  do  not  deny  that  there  is  a  right  to  give  costs 
in  the  way  in  which  the  Siidder  Court  gave  them ;  but 
we  do  not  think  that  this  was  a  case  for  it.  There  is 
also,  no  doubt,  a  right  here  to  give  costs  to  the  party 
nsupporting  the  Decree ;  but  it  is  very  rarely  done. 
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The  Mokuddims  of  Kunkunwady     -     Appellants^ 

AND 

The  Enamdar  Brahmins  of  Soorpal  Respondents,^'' 
On  Appeal  from  the  Sadder  Dewanny  Court  at  Bomhaij. 

J.  HIS  Ajipeal   arose  upon   a   question   of   disputed    istli  &  14th 
boundary.     The  land,  the  subject  of  litigation  between     J^^^^- 
the  Appellants^  the  3Iokuddims    (propTietors)  of  the      An  award 

village    of    Kunkimtvady j  in  pergunna    Jumeundij  in  Pundmyet, 

the    Presidency    of  Bombay^  land    the    Eespondents,  ^tecTboun-'' 

the  Brahmins  of  the   enam  (revenue-free)    village  of  darytoiand 

fv  .  ^  '         ^  -TV       •  1  forming  an  Is-' 

Soorpal,  m  peryimna  Gotta,   in  the  same  Irosidenc}^,  land,  claimed 

was  a  small  gudda  or  island  called   Goheshwar,  which  ^itants^onlher 

had  been  formed  by  the  river  Krishna,  dividin*^:  itself  respective 

banks  of  tbo 

from  its   original   channel,   into  two   branches,  each  n^er,  midey 

branch   running  a    short  distance  in    a    semicircular  getT&Sle^ar^' 

course,    until    the    two    a^ain    fomied    a    iunction,  bavingbeen 

,     .         1       •  1      1   •              •           A  made  con- 
thereby  enclosing  the   island  m  question.     At  what  trary  to  tho 

time  the  course  of  the  river     became  so  altei-ed  did  ^B^^haTie- 

not  appear.  gMation  vil, 

^^  '  of  1827. 

The  dcci- 

*  Present :  Members  of  the  Judicial  Committee,— ^^q  Lord  Pre-  sion  of  the 

Bident,  (Lord  Wharncliife),  Lord  Brougham,  the  Yice-Chancelloi'  ^^lo-Col- 

Knight  Bruce,  and  the  Eight  Hon  Dr.  Lushington.  pointed  bv  tb©' 

Privy  Councillors,— ^5s^5sw^5,— Sir  K  H.  East,  Bart.,  Sir   A.  ^"'setUeTh^'e* 

Johnston.,  Knt.,  and  Sir  E.  Ryan,  Knt.  boundary,  an- 
nulling the 
award  of  the  Pimchayet,  and  assigning  a  boundary,  conjBrmcd  on  AppeaL 
Semhle. — This  Court  will  not  encourage  a  mere  objection  of  form,  that 
docs  not  effect  the  substantial  merits  of  the  case* 
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iR^.'i.  •  Tlic  dispute  l)ctwocn  tho  two  villages,  rospcciinj^  tlio 

TiiK^foKUD-  l)Ouiulary  line   Avliieh  }){iss  tlirongli    llii.s  island,    had 

'kiVwuVy"  ^^^^^  going  on  for  several   centuries.     It  a])j)ean?d  that 

^'-  the  exact  quantity  of  laud  in  disi>ute.  consisted  of  one 

TiiF.  Knamdar  a  J  i  . 

iMjAUMiNsoF  and  tlirce-quai'ters  clumitrSj  and  twelve  and  thrcc- 
(piartcrs  tanks  (equal  to  80  acres).  ]j»oth  ])artie3 
admitted  that  the  trne  line  of  Louudaiy  Avould  be 
dehned  by  the  course  of  A\hat  was  formerly  called 
the  JuJclmr  Surely  or  str(\am,  flowing  through  tho 
island,  but  this  stream  had  long  since  been  choked 
up  by  earth  and  sand  ;  and  the  two  villages  were 
at  issue  upon  the  question  of  what  was  its  true 
course. 

In  the  year  1833,  orders  were  issued  by  the  Pnncipal 
Collector  and  Political  Agent  of  Zilla  Dhariuar,  m  which 
Zllla^  both  the  ^jerffunnas  of  JiimQiindi  and  Gotta  were 
isituated^  to  the  Mamlittdar  (revenue  officer)  of  the 
talook  Indiy  in  the  same  Zilla^  to  institute  an  inquiry 
into  the  matters  in  dispute,  between  the  two  villages, 
respecting  their  boundaiy,  and  at  his  instance,  both 
parties  agi-eed  to  refer  the  question  to  the  decision  of 
a  Piinchayet  or  Court  of  Arbitration,  consisting  of  the 
Zemindars  of  the  two  pergiinnas^  in  all  nine  individuals, 
who  were  to  repair  to  the  island,  and  make  their  award. 

Accordingly,  on  the  7tli  of  November  1833,  certain 
instruments  were  entered  into  on  the  part  of  the  Ap- 
pellants and  Eespondents,  by  which  they  agreed  ta 
abide  by  the  decision  of  these  nine  individuals,  four  of 
whom  belonged  to  the  j^ergunna  of  the  Eespon- 
dents, and  five  to  the  ijergunna  of  the  Appellants. 
These  instruments  consisted  of  a  deed  of  submission, 
executed  on  behalf  of  the  Eespondents ;  a  similar  ^(^q^ 
executed  on  behalf  of  the  Appellants;  and  a  joint 
deed  executed  on  behalf  of  his  HighnesSj  the    Eom 
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Sci/iebj  the  proprietor  of   tTiimcund^  and  on  behalf  of        i'^'*^- 

the  Appellants  and  of  the  Respondents;  and  the  words  TiieMokud- 

of  each  instrument  weroj  ^'"VVe  shall  abide  by  what-  ^kunwady^* 

ever  decision  the   above-mentioned   nine  individuals  ^    ,,^' 

The  Enamdar 
will  pass."  Brahmins  of 

^  .  ,  ,  boOllPAL. 

Some  parol  evidence  was  entered  into,  and  certain 
documents  (including  several  plans  of  the  locality  of 
the  property  in  dispute)  were  produced  on  behalf  both 
of  the  Appellants  and  Eespondents. 

The  Punchayet^  however,  took  no  steps  towards 
deciding  the  case,  and  on  the  20th  of  December 
1833,  a  report  was  made  by  the  Mamlutdar  of  the 
talook  to  the  Collector  and  Political  Agent  of  Dhar- 
war,  calling  his  attention  to  the  importance  of  the 
case,  and  urging  that  a  settlement  of  the  question 
should  be  hastened.  Some  directions  appeared  to 
have  been  given  towards  this  purpose,  but  nothing 
was  done  by  the  Punchayet,  and  after  a  long  delay, 
in  1835,  one  of  the  nine  referees  being  then  ill  and 
unable  to  attend,  the  Principal  Collector  and  Political 
Agent  of  Dhartvar  directed  the  Assistant-Collector, 
Mr.  Bazctt,  to  proceed  to  the  spot  and  pass  a  decision 
on  the  question.  This  was  communicated  by  the 
Principal  Collector  and  Political  Agent  to  the  Mam- 
lutdar  of  the  talook. 

On  the  3rd  of  Jidy  1835,  an  Order  was  made  by 
Government,  for  Mr.  SJiaiu,  the  Sub-Collector  of  Ba- 
git  (cote,  to  proceed  to  the  spot  and  settle  the  dispute, 
thus  submitting  him  in  the  place  of  Mr.  Bazett ;  and 
Mr.  Shaw  at  once  proceeded  to  the  spot ;  but  before 
any  decision  was  come  to  by  the  Punchayet,  one  of 
the  nine  arbitrators  died. 

The  Punchayet  made  an  award  on  the  1st  of  August 

1835.     This  award  noticed  that  the  villages  of  Soorpal 
VOL   III.  W  1 
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184.>.  maintiiiiiod    tliat    their   bouiidury  extended   as  far  as 

TtieMokud.  the  Jukhiir  Sard,  and  that  tlie  villagers  of  Kunkun' 

^  KUNWADY*  'tvathj  maintained  their  boundary  to  be  as  far  as  the 

rr„„  u^'  other  side  of  the  Krishna  river,  close  by   the  village 

Thk  Knampah  '  •^  " 

brahminh  of  of  Soorpal^  as  far  as  the  temple  of  Sri  Biileswara. 
It  then  noticed  certain  evidence  which  had  been  given, 
but  did  not  purport  to  decide  th^.  question  upon 
any  evidence  produced,  on  the  one  side  or  the  other, 
but  stated  the  ground  of  the  decision  as  follows : — 
"  It  appears,  on  examining  the  land  in  dispute  be- 
tween the  two  villages,  that  from  the  branching  of  the 
holy  river  Krishna,  to  its  being  joined  to  the  sea,  there 
are  several  villages  on  both  sides  of  the  river,  but 
it  does  not  appear  anywhere  that  the  boundary  of  a 
village  on  one  side  is  intermixed  with  the  boundary 
of  another  village  on  the  other  side.  Such  being  the 
case,  therefore,  it  is  contrary  to  the  known  usage  of 
the  country,  that  the  villagers  of  Soorpal  should  dis- 
pute with  regard  to  land  on  the  front  of  the  Krishna 
river  on  the  western  side,  and  in  like  manner  it  is 
wrong  for  the  villagers  of  Kunkunwady  to  say  that 
their  boundary  extends  as  far  as  the  temple  of  Bules-^ 
wara.  Under  these  circumstances,  the  claims  set  up 
by  the  villagers  of  Kunkunwady  and  the  villagers  of 
Soorpal  have  been  set  at  nought,  and  it  is  hereby  de- 
cided as  follows : — That  the  great  holy  river  of  Krishna 
runs  from  the  front  of  the  village  of  Toopchee^  and  then 
breaks  forth  from  the  south  to  the  eastward.  Now 
the  villagers  of  Kunkunwady  should  confine  their 
boundary  to  the  west  of  the  said  river  as  far  as  the 
low- water-mark  in  the  months  of  Magh  and  Phagooyi 
(the  two  months  in  India  in  which  the  water  in  the 
river  descends  to  a  particular  mark),  and  the  villagers 
of  Soorpal  should  confine  their  boundary  on  the  east 
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of  the  said  river.   In  this  inanner,  neither  the  villagers        ^^^^• 
of  one  nor  of  the  other  should  claim  their  boundary  TheMokud- 
beyond  the  edge  of  the  river  on  each  side."  kunwady 

Prior  to  the  publication  of  this  award,  the  inhabit-  ^^^  enamdar 
ants  of  Soorpal  presented  a  petition  to  Mr.  Shaw^  ^Soorpal*^^ 
wherein  tliey  complained  that  the  arbitrators  were 
under  the  influence  of  Gopal  Row  Saheh^  the  proprie- 
tor of  the  Jwncundi^  and  stated  that  ^^  they  were  then 
kept  in  the  place  of  Kimhunwady^  where  no  one  had 
the  courage  to  go  and  speak  to  them.  Under  these 
circumstances,"  they  proceeded,  ^'  we  will  not  agree  to 
any  decision  they  may  pass.  We  have  already  sub- 
mitted all  our  papers  and  documentary  evidence  to  the 
Government ;  therefore  let  the  investigation  be  had  in 
your  honour's  presence." 

On  this  petition  the  following  Order,  bearing  date 
the  oth  of  August  1835,  was  made  : — '-'-  The  petitioners 
are  hereby  informed  that  the  members  composing  the 
Punch  (or  Court  of  Arbitrators)  are  present  here,  and 
have  passed  their  decision  by  writing  on  the  spot, 
as  was  written  in  the  razi-nama.  It  is,  therefore,  re- 
quisite to  be  ascertained  whether  the  petitioners  are 
disposed  to  agree  to  abide  by  the  said  decision,  or  not. 
If  the  petitioners  agree  to  the  same,  then  let  them  act 
accordingly ;  but  if  the  petitioners  do  not  agree  to  the 
same,  the  whole  of  the  papers,  and  documents,  and 
the  proofs  of  the  enjoyment,  &c.,  shall  be  duly  ex- 
amined, and  a  decision  thereon  will  be  passed  by  the 
Huzzoor^  and  the  decree  thereof  will  be  delivered  to 
the  parties." 

On  communicating  the  above  to  the  parties,  the 
inhabitants  of  Soorpal  said  they  were  dissatisfied 
with  the  decision  of  the  Punchy  according  to  which, 
however,   the   inhabitants   of  KunMnwady  appeared 
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isir>.  ready  to  act.     Consoquont  upon  the  dissatisfaotiou  ex- 

TheMokitd-  pressed  by  the  Yillag(»i*s  oi  Soorpal^  it  was  ordei'ed  tlmt 

^'kijnwau'y^  a  decision  sliould  be  passed,  after  furthei*  investigation, 

„,     J'  in  the  presence  of  tlio  authority. 

The  Enamdar  ^  J 

bb.vkm.ns  of  ()i^  the  uth  Aunust  ISol),  Mr.  ^haw  made  liis  Decree, 
in  which  he  stated,  that  he  liad  read  the  PuncJidijel 
proceedings,  and  considered  the  decision  of  the  Fiin- 
cJiayct  to  be  an  unfair  one  :  he  stated  also  that  he 
considered  the  Piinchcujet  had  been  nullified;  and 
decreed  as  follows  : — ''  That  the  villagers  of  Soorpal 
sliould  hold  and  enjoy  the  land  beyond  the  Jukliur 
Sarelj  and  the  village  of  Kiinkunioady  in  like  manner 
to  enjoy  the  land  on  this  side  of  Jukhur  Sarel.^^    . 

The  Appellants  appealed  from  this  Decree,  to 
the  Sudder  Dewanny  Adawlut  of  Bombay j  and  filed 
their  grounds  of  appeal  on  the  19th  of  Novemher 
1835. 

The  Eespondents,  in  their  answer,  submitted  that 
the  razi-namas  originally  entered  into  between  them 
and  the  villagers  of  Kunkunwady  were  invalid,  accord- 
ing to  the  provisions  of  Keg.  YII.,  sec.  iii.,  cl.  1,  of 
1827,  inasmuch  as  no  time  was  limited  for  the  Pun- 
chayet  coming  to  their  decision  ;  they  moreover  urged 
that  the  deed  of  submission  had  become  invalidated, 
by  reason  of  the  death  of  one  of  the  arbitrators, 
named  on  their  behalf,  pending  the  award. 

The  cause  came  on  to  be  heard  before  Saville  Mar- 
riott, Esquire,  the  senior  Puisne  Judge,  on  the  28th 
and  29th  days  of  July  1836,  who  after  observing 
that  the  proceedings  in  the  lower  Court  did  not  appear 
in  all  respects  in  precise  judicial  form,  but  as  this  de- 
fect would  not  affect  the  substantial  merits  of  the 
case,  the  Court  availed  itself  of  the  authority  vested 
in  it  by  Eegulation  XVII,,  1827,  sec.  xxxiv.,  cl.  2,  to 
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admit  the  same,  recorded  his  opinion  in  tlie  foUowing        i"^"^'^- 
terms: —  TheMokud- 

"  The    opponents    in   the    southern   bank    of    the  ^'kunwady 
Krishna  river  claim  the  whole  of  the  island  above  rv ,.  J' 

J  HE  XVMAMDAR 

mentioned,  whilst  a  portion,  and  at  times,  even  the  i^i^hmns  op 
whole,  has  been  asserted  by  the  northern  inhabitants 
to  be  theirs.  The  protracted  and  violent  disputes 
and  affrays  regarding  boundary  questions  are  noto- 
rious, and  the  present  case  affords  a  specimen  of  the 
violence  and  pertinacity  with  which  they  are  often 
conducted.  Not  satisfied  with  confining  the  contro- 
versy within  the  cutcherHes^  the  parties  have  occa- 
sionally resorted  to  arms  to  establish  their  respective 
claims,  and  in  some  instances,  it  would  appear,  lives 
have  been  lost,  and  it  is  quite  obvious,  from  the 
papers  in  the  case,  that  each,  party  has  had  and  held 
possession  of  the  land  in  dispute  according  to  the 
predominance  of  power  or  influence  at  the  time  in  the 
field,  or  with  the  rulers  of  the  country.  Each  has, 
therefore,  been  able  to  bring  forward  a  mass  of  docu- 
ments in  support  of  their  respective  claims.  Many  of 
these,  however,  are  either  not  authenticated  at  all,  or 
else  they  bear  an  appearance,  strongly  indicative  of 
being  unworthy  of  reliance,  further  than  that,  as  taken 
collectively,  they  evidenced  the  above-stated  general 
unsettled  state  of  things,  and  anarchy  in  the  former 
administration  of  the  country.  Under  such  circum- 
stances, the  first  question  was,  what  would  be  the 
most  likely  mode  of  extracting  the  truth  from  such  a 
mass  of  confusion  ?  and  it  appears  that  a  Punchayet 
was  thought  to  be  the  best  mode ;  and  one  was  ap- 
pointed, it  would  seem,  by  the  Mamlutdar  or  Sarrish- 
tahdar^  but  from  the  manner  in  wliich  it  was  consti- 
tuted, the  Sub-Collector,  for  the  reasons  assigned  by 
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^_  ^      him,  very  j)r()porly  not  aside  its  award  as  being  abso- 
TiiKMoKun-  lute;  it  was  uot,  in  short,  foriued  in  the  manner  re- 

DIMS  OK    KtlN-  .  .  ^ 

KUNWADY  quired  by  Ecguhition  VII.  of  1827,  to  make  its  judg- 
thkEnamdar  nicnt  absohite,  and  from  the  circumstance  that  the 
SoourAL!^"^  majority,  if  not  tlio  wliole,  of  the  members  btilonging 
to  the  district  of  the  AppeUants,  whicli  belongs  to 
the  chief  styled  Jm)ic2imdik<ir^  it  appi^ars  obvious  that 
impartiality  was  not  observed  in  forming  the  Punchaijet, 
For  these  reasons,  therefore,  the  Court  overrules  the 
plea  advanced  by  the  Appellants,  that  the  PimchajjeVs 
decision  was  illegally  and  improperly  superseded  by 
the  Sub-Collector.  On  the  contrary,  the  Court  is  of 
opinion  that  the  proceedings  of  that  trying  authority 
were  perfectly  legal  and  judicious,  in  respect  to  that 
point.  The  Sub-Collector  moreover  adopted  and  fol- 
lowed that  course  which,  in  the  opinion  of  the  Court, 
was  the  best,  if  not  the  only,  mode  for  bringing  the 
dispute  to  a  satisfactory  issue  ;  and  in  the  opinion 
of  the  Court  every  and  great  exertion  was  used  in  a 
highly  judicious  manner  by  the  Collector  to  ascertain 
the  respective  merits  of  the  claims  of  the  parties,  and 
thereon  to*  found  as  equitable  a  decision  as  the  diffi- 
cult nature  of  the  case  could  possibly  allow,  in 
all  of  which  the  Court  is  of  opinion  he  succeeded, 
and  that  the  Appellants  have  established  nothing  to 
justify  either  reversal  or  alteration  in  the  judgment 
awarded." 

The  Appellants  having  presented  a  petition,  praying 
for  a  new  trial,  which  was  refused,  brought  this  Appeal 
to  Her  Majesty  in  Council. 

Mr.  Charles  Bulk}',  Mr.  Jackson,  and  Mr.  Forsyth, 
for  the  Appellants. 

Both  parties  having  bound  themselves  by  the  Deed 
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of  reference  to  abide  by  tlie  decision  of  the  Funcluvjet^        ^^■^^• 
such  award  was  of  binding  force  and  effect,  between  THElMoKT-n- 
the  parties,  and  it  was  not  competent  to  the  Kespon-  ^  kunwady 
dents  to  set  it  aside,   and  act  upon  the  decision  of  a  rp,^,,  enamdar 
different   tribunal.      Moreover,    the   decision   of    the  ^^cj^p^jj^^ 
Sub-Collector,  which  awards  the  Jukhur  Sarel  to  be 
the  boundary  between  the  two  villages  without  clearly 
defining  its  true  position,  which  is  the  chief  matter  in 
dispute,  leaves   the  main   question  undecided :    they 
relied  on  the  Bombay  Keg.  XYII.  of  1827,  and  Bombay 
Reg.  YI.  of  1830. 

Mr.    Wiprm,  Q.C.,   Mr.  B.  J.   Lloyd,    and  Mr. 
Edmund  F.  Moore,  for  the  Eespondents. 

Though  the  submission  to  arbitration  was  properly 
executed,  yet  it  did  not  constitute  a  reference  within 
the  meaning  of  the  Bombay  Regulation  YII.  of  1827. 
It  did  not  specify  any  time  within  which  such  award 
was  to  be  given,  and  regard  being  had  to  the  course 
taken  by  the  Government, — the  appointment  of  the 
Sub-Collector  for  the  purpose  of  deciding  the  dis- 
pute,— the  death  of  one  of  the  nine  arbitrators, — - 
the  dissent  on  the  part  of  the  Respondents,  and 
also  to  the  circumstance  that  the  award  does  not 
appear  ever  to  have  been  filed,  such  award  was 
not  to  any  extent  a  binding  decision  on  the  par- 
ties, and  the  Decree  of  the  Sudder  Dewanny  Court, 
defining  the  boundary,  was  fully  warranted  by  the 
evidence. 

The  Yice-Chancellor  Knight  Bruce  : 

Their  Lordships  have*  felt,  and  even  with  the  aid  of 
the  information  communicated  by  the  Appellants' 
Counsel,  still  feel,  some  difiicidty  in  following  some 


I 


ol)2  CASKS    IN    TlIK    I'KIVY    COUNCIL 

^'^'•'-        })5irts  of  tlio  ])rocccdiiit's  below;  witli  regard,  however, 
THi:MoKTn)-  to   the  objections  merely  of  form,  taken  h(»re,  on   the 
icuNWADY     part  of  the  Ajipellants,  after  considering  them,  and 
Tin;  KxAMOAu  ^f^'pccially  giving  duo  weight  to  tlic  observations  npon 
^'^ooitr\L*''    ^^^^'  reference  made  by  the  Stickler  ffndge,  to  chapter  2, 
sec.  xxxiv.,  of  Regulation  XYII.  of  1827,  and  upon  the 
4th  and  5th  sections  of  Ecgulation  VI.  of  1830,  urged 
by  the  Appellants'  Counsel,   their  Lordships,  though 
not  thiidcing  those  objections  unreasonably  taken,  or 
without  colour,  do  not  feel  disposed  to  accede  to  them. 
The  tendency  of  the  Judicial  Ccmmittee  since  its 
institution  (as  of  the  Privy  Council  before),  has  been, 
not  to  give  way  unnecessarily  to  objections  of  that 
'     nature ;   and  in  the  present  instance,   the  nature  of 
the  jurisdiction  w^hence  the  appeal  comes,  the  nature 
of  the  proceedings  themselves,  and  the  course  pursued 
by  the  Appellants  below,  render  it  right,  in  their  Lord- 
ships' judgment,  to  deal  with  the  matter  before  them 
upon  its  substance  and  its  merits.     And  the  case  so 
viewed  has  mainly  tAvo  questions.     First, — Ought  the 
Court  below  to  have  treated  the  decision  of  the  Pun- 
cJimjet  as   correct   and   binding?   Secondly, — If   not, 
had  the  Sub-Collector,  Mr.  Shmv^  and  the  Court  of 
Sudder^  adopted  the  right  line  of  boundary  ? 

Upon  the  first  question,  the  Appellants  have  con- 
ceded that  the  decision  of  the  PuncJiai/et  is,  by  the 
Bomhay  Eegulations  of  1827,  prevented  from  having 
the  force  of  a  judicial  sentence,  a  judicial  determination, 
or  of  a  regular  award  in  a  technical  sense ;  while  the 
Eespondents  on  their  side  have  not  denied,  that  it  is 
receivable  in  evidence  and  to  be  considered  as  part  of  i 
the  materials  in  the  cause.  But  its  conclusiveness, 
denied  by  the  Eespondents,  is  asserted  by  the  Appel-1 
lants,   who  insist,   that  it  was  a  binding  agreement 
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between  the  parties  to  abide  by  the  Punchayefs  deter-      ^^ 
mination,  which  they  say  ought  to  be  injhekl.     Their  TheMokud- 
Lordships,  however,  are   of  opinion,  that  ir  there  was    kunwady 
in   effect   an  agreement  to  abide  by  the  Punchayeth  rpjjj,  enamdar 
opinion  and  determination,  and  if   the   opinion  was  ^^yoo™L^^ 
expressed  and  the  determination  made,  by  those  who 
it  was  agreed  should  do  so,   (a  point  not  necessary 
to  be  decided,)  it  was  nevertheless,  and  is,  the  right 
of  the  Eespondents,   to  contend  that  the  agreement 
and  determination  do  not  necessarily  bind ;    and   to 
bring  forward  all  the  circumstances  of  the  case,   for 
the  purpose  of  showing  it  to  be  inequitable,  that  they 
should  bind.     In  a  word,   to  resist  the  Appellants' 
demand,  so  far  as  it  rests  on  what  the  Punchayet  did, 
on  grounds  analogous  to  some  of  those  on  which  the 
specific  performance  of  an  agreement  may  be  resisted 
in  English  Courts  of  Equity.     What  may  be   the  rule 
in  case  of  an  effectual  reference  to  arbitration,  and  an 
award,  properly  so  considered,  their  Lordships  do  not 
think  it  necessary  to  say  ;  for  in  their  judgment,  having 
regard  to  the  Bomhay  Eegulations  of  1827,  and  the 
undoubted  facts  of  the  case,  an  effectual  reference  to 
arbitration,   and  an  award,  properly  to  be  so  consi- 
dered, did  not  exist  in  the  present   instance  :   though, 
if  there  had  been  an  award,   their  Lordships  are  not 
satisfied,  that  grounds  do  not  appear  upon  which  it  is 
invalid,  or  might  have  been  set   aside.     Viewed   as 
matter  of  agreement,  it  is  their  Lordships'  opinion, 
from  the  circumstances  of  the  case,  and  the   whole 
course  of  proceeding,   that  reliance  cannot  be  placed 
on  what  the  Punchayet  have  done,   and  that  it  would 
be   unjust  to  enforce  their  decision  against  the  Ee- 
spondents. 

With  regard  to  the  true  line  of  boundary,  their  Lord- 
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1845.        sliips  tliink  that  there  is  sufficient  evidence  to   show 
TukMoicud-  tliat  fixed  by  the  Punchayet  not  to  be  the  true  line, — a 
KUNWADY^  conchision  which  tlicy  do  not  solely  form  from   the 
THEENAMnAn  cii'cumstanccs,   that  it  did  not  accord  with  the  case 
Brahmins  of  alleged  ou  either  side.     That  the  line  fixed  by  the 
Judgments  against   which  the    AppcHants  have    ap- 
pealed is  the  true  line,  does  not,   in  their  Lordships' 
view,  clearly  appear  ;  but  the  evidence  does  not  prove 
any  other  line  more  probable.     Assuredly  the  Ap- 
pellants have    not    established,  that    either    of  these 
Judgments  is  substantially  wrong  ;  and  as  Mr.  Shaw 
appears  to  have  examined  the  surface  of  the  disputed 
land  himself,  and  to  have  bestowed  care  and  attention 
upon  the  subject,  it  does  not  seem  likely  that  any 
further  investigation  can  materially  advance  the  cause 
of  truth  or  justice ;  their  Lordships,   on  the  whole, 
consider  the  right  course  to  be,  to  dismiss  the  Appeal 
but  without  costs. 
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Anne  Casement 


Apj)ellantj 


and 


John  Williamson  Fulton  and  Wife       Respondents,'^ 

On  Appeal  from  the  Supreme  Court  of  Judicature  at 

Calcutta, 


XlIIS  was  an  Appeal  from  a  sentence  of  the  Su-  I7th,  I8th& 
preme  Court  of  Judicature  at  Calcutta^  on  the  Eccle-        1845?^^ 


*'  Present:  'M.&mbQv^oiihQ  Judicial Gommittee, — Lord Brougliam, 
tlie  Vice-Cliaiicellor  Knight  Bruce,  the  Eight  Hon.  Dr.  Lushington, 
and  the  Eight  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A. 
Johnston,  Knt.,  and  Sir  E.  Eyan,  Knt. 


The  7th  sec- 
tion of  the 
Indian  WiU 
Act,  No.  25, 
of  1838, 
enacts  "that 
no  Will  shall 
be  vahd  un- 
less it  shall 
be  in  writing,  and  executed  in  manner  hereinafter  mentioned  (that  is  to 
say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  Testator,  or  by 
some  other  person  in  his  presence,  and  by  his  direction,  and  such  signa- 
ture shall  be  made,  or  acknowledged  by  the  Testator,  in  the  presence  of  twa 
or  more  witnesses,^  present  at  the  same  time ;  and  such  witnesses  shall 
subscribe  the  Will  in  the  presence  of  the  Testator,  but  no  form  of  attesta- 
tion shall  be  necessary." 

A  Testator  signed  his  Will  in  the  presence  of  a  witness,  who  subscribed 
it  in  his  presence ;  and  some  time  afterwards,  upon  the  arrival  of  another 
witness,  the  Testator,  in  the  joint  presence  of  the  former  witness,  and  the 
other  subscribing  witness,  acknowledged  his  subscription  at  the  foot  of 
the  Will.  Thesecond  witness  thensubscribed  the  Will,  and  the  first  wit- 
ness, in  his  and  the  Testator's  presence,  acknowledged  his  subscription, 
but  did  not  re  -subscribe. 

Held  by  the  Judicial  Committee  (affirming  the  sentence  of  the  Supreme 
Court  at  Calcutta),  that  the  requirements  of  the  Act  had  not  been  suffi- 
ciently complied  with;  it  being  necessary  that  both  witnesses  should  be 
jointly  present  at  the  same  act  of  the  Testator,  and  jointly  subscribe  it  in 
his  presence. 

Whether  the  rules  of  the  Ecclesiastical  Coui-tsin  Doctors' Commons  re- 
lating to  the  doctrine  of  pre-emption  of  Appeal,  apply  to  an  Ecclesiastical 
cause  in  the  Supreme  Court  at  Calcutta,  so  as  to  deprive  a  party  of  the 
Charier  right  to  appeal  within  six  months  from  the  decree,  &c.  Qactrt « 
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slastical  side,  wliic^li  rcjootod  an  allegjitioii,  propound- 
ing an  instrument,  bearing  date  the  ]  4tli  of  April  1 844, 
Fulton.  *^^  ^^^^  Will  of  Sir  Willlmn  Casement^  the  deceased  in 
the  cause,  late  a  Major- General  in  the  service  of  the 
East  India  Company. 

Tho  allegation  was  filed  by  the  App(;llant,  as  the 
Avidow  of  the  deceased,  and  his  Ejiecutrix  named  in 
the  instrument  in  question,  propounding  it  for  proof,  in 
solemn  form  of  laAV. 

The  Eespondents  were  the  next  of  kin  of  the  de- 
ceased. 

The  allegation  pleaded  in  substance,  that  the  de- 
ceased, while  resident  at  Cassipore^  in  the  suburbs  of 
Calcutta^  Avas,  on  the  14th  of  April  1844,  attacked  by 
cholera  (whereof  he  afterwards  died),  and  being  sensi- 
ble of. the  dangerous  character  of  his  malady,  ex- 
pressed to  Lieutenant-Colonel  Francis  Spencer  Haw- 
kins^ his  intention  to  leave  the  whole  of  his  property  to 
his  wife,  and  requested  him  to  lose  no  time  in  getting 
a  Will  prepared  for  him  to  execute,  to  carry  out  that 
intention,  and  nominating  tho  Appellant  Executrix,  and 
Mr.  Broume  Roberts  and  Colonel  Ilaivkins  Executors, 
of  such  Will.  That,  pursuant  to  this  request,  Colonel 
Haiukins  had  a  Will  prepared  at  Calcutta^  and  on  his 
return  with  the  same  to  Cassipore^  he  found  Mr. 
Nicholson^  one  of  the  medical  attendants,  in  attendance 
upon  the  Testator,  and  immediately,  in  his  presence, 
produced  the  Will  in  question  to  the  Testator,  who, 
after  reading  it  over  attentively,  signed  his  name  at 
the  foot  or  end  of  the  Will  as  he  lay  on  his  couch,  and 
Mr.  Nicholson^  in  whose  sight  and  presence  it  had 
been  signed,  then  took  the  Will  and  subscribed  his 
name  to  it,  at  a  table  in  the  adjoining  room,  which 
stood  in  sight  of  the  Testator's  couch,  there  being  no 
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other  convenience  for  writing  in  tlie  same  room  ;  and        i*^^^- 
Colonel  IlaivJcins  and  Mr.  Nicholson  then  awaited  the    Casement 
return  of  Mr.  Garden  from  Calcutta^  in  order  to  com-      fulton. 
plete  the  execution  of  the  Will.     That  upon  Mr.   Gar- 
den's arrival  at  the  Testator's,  about  two  hours  after- 
wards, Colonel  Hawlcins^  who,  with  Mr.  Nicholson^  had 
contin  ued  in  attendance  upon  the  Testator,  produced 
the  Will,  and  requested  him  to  attest  the  Testator's 
signature  to  it ;  Mr.    Garden,  however,  required  that 
the  signature  should  be  first  acknowledged  by  the  Tes- 
tator in  his  presence,  and  the  three  went  up  to  the 
couch  where  the  Testator  was  still  lying,  when  the 
Testator  acknowledged  his  signature  to  the  Will,  and 
the  same  to  be  his  Will,  in  the  presence  of  Mr.  NicJiol- 
son  and  Mr.  Garden,  present  at  the  same  time ;   after 
which,  Mr.    Garden  subscribed  precisely  in  the  same 
manner,   and   under  the  same   circumstances,  as  Mr. 
Nicholson  had  done ;  and  Mr.  Nicholson  at  the  same 
time,  having  already  signed  and  subscribed  the  Will, 
thought  it  unnecessary  to  subscribe  the  same  again,  but 
acknowledged  his  subscription,  then  already  at  the  foot 
of  the  Will,  both  in  Mr.  Garden'' s  presence,  and  in  that 
of  the  Testator.  The  allegation  further  plead  that  the 
Testator  was  a  British  subject,  and,  at  the  time  of  his 
death,  was    domiciled  at  Fort    William — that  he  left 
goods  within  the  province  of   Bengal,  and    within  the 
jurisdiction  of  the  Court. 

A  caveat  against  granting  probate  of  the  alleged 
Will,  having  been  entered  on  the  part  of  the  Eespon- 
dents,  the  y  filed  an  exceptive  allegation  to  the  admis- 
sion of  the  above  allegation  or  condidit,  protesting 
against  the  same  for  its  nullity,  its  inapplicability,  its 
indefinitiveness,  its  obscurity,  and  its  insufficiency. 

The  admissibility  of  the  allegation  was  argued  before 
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1845.        Sir  Lmvrcnce  Peel,  Cliiof  Justice,  ^'ir  John  Peter  Granfj 

c^ASKMKNT    '^^^^^   ^^^'   Henry    Wilmot  Scion^    on  the   1st   of   June 

'^'  1844,  and  tl  10  Court  took  time  to  consider  its  I'udf^- 

KlJLTON  JO 

ment  until  the  8th  of  Juhj  following,  on  wliich  day  Sir 
Lawrence  /V^/ delivered  the  unanimous  judgment  of  the 
Court,  admitting  the  exceptive  allegation,  and  rejecting 
the  allegation  propounding  the  Will,  and  decreeing  the 
costs  of  both  parties  to  be  paid  out  of  the  estate. 

On  the  loth  of  August^  the  Proctor  of  the  Appel- 
lant dissented  from  the  sentence  of  the  8th  Juhj^  and 
protested  of  the  nullity  of  the  same,  and  of  a  grievance, 
and  of  appealing  from  the  same  within  the  time  allowed 
by  the  Charter  [a).  On  the  12th  of  Deeemher^  the 
Appellant  filed  her  Petition  for  leave  to  appeal  from  the 
rejection  of  the  allegation. 

This  Petition  was  opposed  on  behalf  of  the  Ee- 
spondents,  and  the  matter  argued  before  Sir  Lawrence 
Teel^  who  gave  judgment,  allowing  the  appeal. 

The  Appeal  now  came  on  for  hearing,  when  the  Ee- 
spondents'  counsel  took  a  preliminary  objection  to  its 
competenc}^ ;   contending  that,  by  the  true  construc- 

{a)  This  part  of  the  Charter  is  as  follows  : — ''  And  we  do  hereby 
also  reserve  to  oiu-self,  our  heirs  and  successors,  in  our  or  their 
Privy  Council,  full  power  and  authority,  upon  the  humble  Petition  of 
any  person  or  persons  aggrievedby  a  judgment,  decree,  or  decretal  or 
other  order  or  rule  of  the  said  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  to  refuse  or  admit  his,  her  or  their  appeal  there- 
from, upon  such  terms  and  under  such  limitations,  restrictions  and 
regulations,  as  we  or  they  shall  think  fit,  and  to  reform,  correct  or 
vary  such  judgment,  decree  or  orders,  as  to  us  or  them  shall  seem 
meet.  Provided  always  that  no  appeal  shall  be  allowed  by  the  said 
Supreme  Court  of  Judicature  at  Fort  William,  in  Bengal,  unless  the 
Petition  for  that  purpose  shall  be  preferred  within  six  months  from 
the  day  of  pronouncing  the  judgment,  decree  or  decretal  order  com- 
plained of,  and  unless  the  value  of  the  matter  in  dispute  shall  exceed 
the  sum  of  1,000  pagodas. 
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tion  of  the  Charter  of  Justice,  which  gave  the  Supreme  1345, 
Court  ecclesiastical  jurisdiction  in  Bengal^  and  directed 
that  the  Court  should  be  governed  by  the  same  rules 
as  the  Ecclesiastical  Courts  in  the  Diocese  of  London^ 
and  the  general  principles  and  practice  of  the  Eccle- 
siastical Courts  which  prevail  in  India^  at  the  time 
when  the  Appellant  filed  her  Petition  for  leave  to 
appeal,  namely,  on  the  12th  of  December  1844,  her 
right  of  appeal  was  lost  and  pre-empted,  no  appeal 
having  been  asserted  within  six  days.  Voet  (a),  Greg 
v.  Greg  (h\  Schidtes  v.  Hodgson  (c),  Lloyd  y.  Poole  {d\ 
The  Ship  Clifton  {e).  That  the  latter  part  of  the 
Charter  giving  six  months  time  to  appeal  from  all 
original  judgments,  decrees,  or  decretal  or  other  rules 
or  orders  of  the  Court,  did  not  take  away  the  general 
Ecclesiastical  law,  which  required  that  an  appeal  must 
be  asserted  within  six  days,  and  that,  therefore,  the 
Supreme  Court  could  not  legally  grant  leave  to  appeal 
after  that  time. 

Their  Lordships  did  not  call  upon  the  Appellant's 
counsel  in  support  of  the  right  to  appeal,  and  reserved 
their  opinion  upon  the  objection  until  they  gave  judg- 
ment in  the  cause. 

Sir  Thomas  Wilde,  Mr.  F,  Kelly,  Q.C.,Dr.  AddamSj 

and  Mr.  Kirwan,  for  the  Appellant ;  and 
Mr.  Turner,  Q.C.,  Dr.  Harding,  and  Mr.  Malins^ 

for  the  Ecspondents. 

The  question  was,  whether  the  requisites  of  the  7th 
section  of  the  Indian  Will  Act,  No.  25  of  1838  (/), 

{a)  Pandect.  Lib.  49,  Tit.  4.  Alciatus  de  Appellatione,  s.  9  &  29. 
{h)  2  Add.  276.  {c)  1  Add.  105. 

{d)  3  Hagg.  Ecc.  Ecp.  477.        [e)  8  Knapp,  P.  C.  Cases,  375. 
(/)  This  section  is  a  copy  of  the  9th  section  of  the  English  Will 
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iMo.  liiid  hv.cn  siiliicioiitly  compluHl  with,  tlio  Will  Ixniig 
(^ASKMKNT  sipjnod  by  tlio  Testator  in  tlie  presence  of.  only  one 
witness,  though  acknowledged  by  him  in  the  presence 
of  two  Avitnesses  present  at  the  same  time,  one  of 
whom,  liaving  previously  signed  in  the  presence  of 
the  Testator,  acknowledged  his  signature  in  the  pre- 
sence of  the  other  witness,  and  both  witnesses  sub- 
scribed the  Will  in  the  presence  of  the  Testator. 


I 


I 


It  was  argued,  that  the  acknowledgment  of  the  I 
first  witness  to  his  previous  subscription  was  equi-  1 
valent  to  re-subscription.  That  an  important  distinc- 
tion existed  between  the  9  th  section  of  the  English 
Will  Act,  1  Vict,  c.  26,  and  the  7th  section  of  the 
Indian  Will  Act,  inasmuch  as  the  former  Act  required 
that  the  witnesses  should  attest  and  subscribe,  whereas, 
in  the  latter,  the  word  attest  is  omitted,  and  the  wit- 
ness only  required  to  subscribe.  Moore  v.  Kmr/  («). 
In  the  goods  of  Byrd  (b).  In  the  goods  of  Oldlng  {c)» 
Coojper  V.  Bockett  (cl).  llott  v.  Genge  [e).  Hudson  v. 
Parker  (/).  That  the  words  in  the  English  Act, 
^^  attest  and  subscribe,"  in  the  9th  section,  were  bor- 
rowed from  the  Statute  of  Frauds,  and  should  receive 

% 
Act,  1  Vict.,  chap.  26,  witli  the  omission  of  the  words, ' '  shall  attest." 
It  is  as  follows  : — 

*'  And  it  is  hereby  enacted,  that  no  Will  shall  be  valid  unless  it 
shall  be  in  writing,  and  executed  in  manner  hereinafter  mentioned 
(that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the 
Testator,  or  by  some  other  person  in  his  presence  and  by  his  direc- 
tion, and  such  signature  shall  be  made  or  acknowledged  by  the  Tes- 
tator, in  the  presence  of  two  or  more  witnesses,  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  Will  in  the  presence  of 
the  Testator,  but  no  form  of  attestation  shall  be  necessary." 

U)  3  Curt.  243.  [h)  3  Curt.  117. 

(c)  2  Curt.  865.  [d]  4  Moore's  P.  C.  Cases,  419. 

{e)  4  Moore's  P.  C.  Cases,  265,  (/)  1  Eob.  Ecc.  Eep.  14. 


I 
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the  same  construction.  Harrison  v.  Elwin  (a).  That  1845. 
by  the  Statute  of  Frauds,  the  validity  of  a  subsequent  Casement 
acknowledgment  by  subscribing  witnesses,  of  their  sig- 
natures, was  recognised  in  Risk?/  v.  Temple  (b).  Gray- 
son V.  AtJcinson  {c).  White  v.  The  Trustees  of  the  Bri- 
tish Museum  {d).  GrijleY.Grijle{e).  PeateY.  Ougly  [f). 
Ellis' Y.  Smith  [g).  BurdettY,  Spilsbury  (h).  Price  v. 
Smith  (^).  Trimmer  v.  JacJcson  (J).  Roberts^  on  frauds, 
eh.  5,  p.  304-308,  and  Sir  E.  Ryan^s  Charge.  SmoidVs 
Eules,  2  vol.  App.  51,  were  also  referred  to. 

Lord  Brougham  : 
General  Sir  William  Casement  being  stricken  with  25th"July 
cholera,  made  his  last  Will  in  writing,  on  the  16th  of 
April  1844,  in  his  house,  near  Calcutta^  and  signed  it, 
in  the  presence  of  Simon  Nicholson^  his  medical  atten-' 
dant,  who  also  subscribed  it  in  his  presence,  being  in 
the  next  room,  a  few  yards  from  the  General,  and  in 
full  view  of  him.  Another  witness,  Alexander  Garden^ 
was  brought,  some  hours  after,  to  the  apartment,  and 
signed  it,  after  hearing  the  General  acknowledge  his 
subscription,  and  Mr.  Nicholson^  his  fellow  witness, 
also  acknowledged  his  subscription.  Moreover,  both 
the  General  and  Mr.  Nicholson  were  present  when  Mr. 
Garden  subscribed.  The  question,  and  the  only  ques- 
tion arising  upon  the  factum^  is,  whether  or  not  the 
subscription  of  the  two  witnesses  was  so  made,  as  to 
comply  with  the  statutory  requisition,  the  signature  of 
Nicholson  being  not  made  but  only  acknowledged  in 
Garden^  presence  ;     and  the   determination   of   this 

[a)  3  Q.  B.  Eep.  117.  {h)  Skinner,  107. 

[c)  2  Ves.  Sen.  454.  {d)  6  Bing.  310. 

{e)  2  Atk.  177.  (/)  Comyns'  Eep.  196. 

ig)  1  Ves.  Jim.  11.  {h)  6  Man  &  Gr.  386. 

(0  Willes  Eep.  L  0")  Cited  4  Bui^n.  Ecc.  L.   102-182. 
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isi.').  question  must  be  governed  of  course  by  the  construc- 
CA8E^[KNT  tion  put  upon  tlie  statutory  provision,  which  we  miiy 
take  to  bo  tliat  of  the  Indian  Will  Act,  sec.  vii., 
copied  from  the  English  .\ct,  1  Vict.  c.  2G,  s.  ix.,  with 
the  single  omission  of  the  words  "  attest  and"  after 
**  shall,"  and  before  *^  subscribe."  We  are  clearly  of 
opinion,  that  this  alteration,  can  make  no  diiference  in 
the  construction,  and,  therefore,  we  arc  to  deal  with 
the  question,  as  if  it  had  arisen  upon  the  English  Sta- 
tute. The  Court  below  held  the  execution  not  to  be  a 
sufficient  compliance  with  the  Act,  and  we  have  come, 
after  a  very  full  hearing  of  the  case,  and  after  delibe- 
rately considering  the  whole  question,  to  the  same  con-  ■ 
elusion,  without  any  doubt  or  hesitation. 

The  Statute  of  Frauds  (29  Car.  II.,  c.  3,  s.  5),  re- 
quires  the  Will  to  be  signed  by  the  Testator,  in  the 
presence  of  the  witnesses ;  nevertheless,  the  construc- 
tion put  upon  that  important  provision  has  been,  that 
an  acknowledgment  is  equivalent  to  a  signature.  How 
far  this  latitude  of  interpretation  was  justified  in  prin- 
ciple, we  need  not  now  stop  to  inquire,  else  it  might 
well  be  suggested  that  to  do  an  act  in  the  presence  of 
a  witness,  and  to  acknowledge  having  done  it  when  the 
witness  was  not  present,  are  two  entirely  diferent 
things, — as  different  as  the  witnessing  a  fact  or  act,  and 
the  witnessing  a  confession  of  that  fact  or  act.  But 
it  is  too  late  to  raise  any  such  objection;  we  may, 
nevertheless,  observe,  that  the  greatest  Judges  who  have 
dealt  with  the  subject  have  admitted  the  force  of  such 
considerations,  and  lamented  the  latitude  given  to  the 
statutory  provision  by  their  predecessors,  who  first 
broke  in  upon  its  strictness.  When  Lord  Hardwicke^ 
in  1752,  was  first  called  upon  to  adopt  this  construc- 
tion, he  expressed  that  it  had  for  a  long  while  been 
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vexata  quwstio  ;  but  still  he  felt  the  weight  of  authority 
too  great  to  adopt  the  course  he  manifestly  inclined  to. 
Grayson  v.  Atkinson  (2  Yes.  Sen.  454).  Two  years 
after,  the  point  was  more  solemnly  considered  in  Ellis  v. 
Smith  (1  Yes.  Jun.  11),  and  adjudged  by  the  same  great 
lawyer,  who  then  had  the  assistance  of  Sir  J,  Strange^ 
M.E.,  Willes^  C.J.,  and  Parker^  C.B.  All  these  emi- 
nent men  expressed  their  opinion,  that  had  the  ques- 
tion been  open,  and  that  they  were  called  upon  now  to 
decide  it  for  the  first  time,  they  should  not  have  held 
acknowledgments  sufiicient.  But  they  found,  on  ex- 
amining the  cases,  that  the  case  was  not  res  Integra, 
It  had  been  held,  that  acknowledgment  was  equivalent 
to  signing,  by  Lord  Jefferys  (Skinner,  227),  by  Trevor^ 
0.  J.  (Com.  197),  and  by  Lord  King^  in  Dormer  v. 
Thurland  (2  P.  \Y.  260) ;  nor  was  there  to  be  found 
any  conflicting  authority  except  the  supposed  ohitur 
dictum  of  Lord  Holt^  in  Lee  v.  Lihh  (Carth.  35-8),  of 
which  WilleSj  C.  J.,  said  (1  Yes.  Jun.  13),  that  ^'many 
things  were  ascribed  to  that  great  man,  which,  on  exa- 
mination, his  Lordship  had  found  never  to  have  been 
said  by  him,"  and  he  adds,  that  "  ohitur  dicta' ^  were 
frequently  '^  nunquam  dicta.'^  Their  Lordships,  there- 
fore, all  considered  the  matter  as  not  ''  res  integrd)''  but 
"  res  judicata^''  and  held  that  it  was  the  safer  and  wiser 
course  '^  stare  decisis P 

We  are  thus  fully  warranted  in  refusing  to  carry  one 
step  further,  a  construction  which  so  great  a  weight  of 
authority  lamented,  and  showed  to  have  beeil  ill-ad- 
vised in  its  inception,  and  we  are  left  in  no  doubt  how 
these  eminent  Judges  would  have  dealt  with  the  present 
attempt  to  extend  the  latitude  already  given.  They 
never  would  have  held,  that  a  witness  acknowledging 
his  subscription  in  the  presence  of  his  fellow-witness 
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1845.        -vvas  equivalent  to  his  signing  in  tluit  i'ellow-witncss's 
C'ASKMENT     presence. 

Fulton  ^^  ^^  further  to  be  observed,   that  the  new  Act  ex- 

pressly allows  the  acknowledgment  of  tlie  Testator  to 
be  as  good  as  the  signature,  adopting  tlio  construction 
put  on  the  Statute  of  Frauds  by  judicial  decision.  But 
it  saj'-s  nothing  of  the  witnesses  acknowledging.  This 
is  a  very  strong  argument  in  favor  of  rejecting  the 
proposed  extension ;  for  surel}-,  had  the  legislature 
meant  to  make  acknowlegment  equivalent  to  signing 
in  both  cases,  the  word  acknowledge  would  have  been 
repeated  in  connection  with  the  attestation  ;  which  it 
is  not. 

Let  us  now  see,  then,  if  the  other  argument  of  the 
Appellants  is  better  founded — ^that  which  denies  the 
Statute  to  require  a  signature  of  both  witnesses  in  each 
other's  presence. 

Here  we  must  observe,  that  though  the  Act  adopts 
the  large  construction,  as  regards  acknowledgment, 
it  imposes  new  requisitions,  as  to  attestations.  The 
Statute  of  Frauds  did  not  require  that  the  witnesses 
to  the  subscription  of  the  Testator  should  be  present 
at  the  same  time.  But  the  new  Act  does  require 
this.  The  Testator  shall  sign  in  the  presence  of  two 
or  more  witnesses,  present  at  the  same  time  ;  and  no 
doubt,  this  is  a  most  wholesome  addition,  and  one 
tending  to  secure  the  compliance  with  what  was  mani- 
festly the  intention  of  the  legislature  in  the  older 
Act ;  ^for,  if  one  witness  may  be  present  one  day,  and 
another  a  different  day,  perhaps  at  an  interval  of 
years,  how  can  we  say  that  both  attest  the  same  fact, 
that  important  fact  for  which  their  presence  is  re- 
quired— the  capacity  of  the  Testator  ?  He  might  be 
sane  one  day  and  insane  another  ;  and  thus  his  capa- 
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city  would  only  be  attested  by  a  single  witness,  because        1S45. 
his  two  different  conditions  would  only  have  one  wit-     Garment 

ness  each.  „  ^• 

.  ,  Fulton. 

It  is  not,  perhaps,  so  important  that  the  witnesses 
should  both  sign  in  each  other's  presence ;  neverthe- 
less, it  is  of  importance,  for  it  gives  an  additional 
security  against  fraud  or  mistake,  the  signature  being 
an  act — the  acknowledgment  only  a  word.  Eut  be 
the  reason  what  it  may,  if  the  law  has  said  that 
the  witnesses  must  sign  in  each  other's  presence,  we 
are  bound  ;  and  there  can  be  no  reasonable  doubt 
raised,  that  the  words  of  the  Act  amount  to  this 
requisition — the  Testator  is  to  sign  or  acknowledge  in 
the  presence  of  the  witnesses  present  at  the  same 
"  time."  He  is  not  to  sign  or  acknowledge  before  the 
witnesses  present  at  different  times.  But  here  he  has 
acknowledged  before  them,  present  at  the  same  time. 
Then  must  the  witnesses  who  subscribe  be  present  at 
the  same  time  ?  We  think  the  words  admit  of  no 
other  construction,  for  it  is  ^^  and  such  witnesses  shall 
subscribe."  Now  this  forms  one  sentence,  with  the 
preceding  words,  ''  present  at  the  same  time,"  and 
^^  such"  must  plainly  be  read, — such  present  wit- 
nesses, or  such  witnesses  so  being  present  at  the 
same  time.  ''  Such"  describes  not  merely  the  names 
of  the  witnesses,  but  all  that  is  previously  enacted 
respecting  them.  One  quality  of  these  witnesses  is 
there  being  present  at  the  same  time.  Therefore,  we 
cannot  limit  the  meaning  of  the  large  word  of  refer- 
ence, "such,"  to  the  mere  names  or  persons  of  the 
witnesses ;  it  must  embrace  what  had  just  been  said 
of  their  presence ;  it  must  mean  "  the  witnesses,  &c., 
present  at  the  same  time." 

To  be  sure,  a  very  short  end  would  be  made  of  this 
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iHi^-  eontrovoray,  were  wc  to  read  tlio  onactmont  as  we  ai*o 
(\vyKMKx\T  ealletl  upon  to  do  in  tin;  ai-guniout,  and,  stopping 
Fulton  ^^^^^'^  ^^  ^^^^  oai'ly  part  of  tlie  section,  we  were  to  sup- 
pose tliat  "  executed  in  manner  hereinafter  men- 
tioned,'^ refers  only  to  the  signing  or  acknowledging 
by  the  Testator,  and  not  to  the  attestation  of  the  wit- 
nesses. But  so  extraordinary  a  construction  would  also 
make  a  short  end  of  the  whole  j)rovision,  and  would 
dispense  with  the  necessity  of  any  witnesses  at  all, 
and  of  any  subscription  by  witnesses,  whether  in  each 
other's  presence  or  not ;  for  the  Statute  very  probably 
would  be  confined  to  the  not  executing  by  the  Tes- 
tator, and  no  further  invalidity  could  possibly  arise 
from  any  want  of  attestation.  Nothing  can  be  more 
hopeless  than  this  argument.  It  is  rested  upon  the 
supposed  application  of  the  word  "  execution"  to  the 
Testator's  part  alone  ;  for  they  say  that  the  Testator 
executes,  the  witnesses  attest.  But.  this  is  utterly  un- 
true. The  Testator  does  not  execute  ;  he  makes  and 
publishes.  In  truth,  the  word  execute  applies  to  a 
deed,  rather  than  to  a  will,  and  occurs  not  at  all  in  the 
5th  section  of  that  Statute  of  Frauds.  In  the  Statute 
of  Wills,  32  Hen.  YIII.,  and  34,  35  Hen,  VIII.,  it 
occurs,  but  only  as  applied  to  other  instruments  than 
Wills  ;  ''  other  acts,"  as  they  are  termed.  It  is  cer- 
tainly to  be  wished,  that  in  framing  Statutes,  the  same 
words  should  always  be  employed  in  the  same  sense, 
and  that  the  introduction  of  new  terms,  in  dealing  with 
the  same  matter,  should  be  avoided.  Yet  we  cannot 
say  that  the  word  ''  execute"  is  used  by  the  framers 
of  this  Act,  in  any  other  than  a  correct  and  technical 
sense.  It  is  employed  plainly  to  designate  the  whole 
operation,  including  both  the  signature  or  acknowleg- 
ment  of  the  Testator,  and  the  attestation  of  the  sub- 
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scribing  witnesses,  and  it  is  not  used  at  all  to  designate       i^-^^- 
the  Testator's  part  alone.     The  same  use  is  made  of    Casement 
the  word  in  the  great  case  already  referred  to,  of  Ellis      yvIto^ 
V.  Smith.  Lord  IIarchvicke{\  Yes.  Jun.  16)  afterwards 
uses  execution  to  mean  the  whole  operation.     The  Mas- 
ter of  the  Eolls  {ib.   14)  uses  it  in  the  same  sense. 
The  Chief  Justice  and  Chief  Baron  use  it  to  designate 
the  making  and  publishing.    Nay,  the  learned  persons 
who  drew  up  the  present  Appellant's  case,  and  who 
use  this  argument,   have,  in  one  page  of  their  case, 
used  the  word  in  all  its  senses,  both  as  designating  the 
making  and  publishing  by  the  Testator,  and  the  whole 
act  of  making,  publishing,  and  attesting.     We,  there- 
fore, at  once  reject  the  argument,  grounded  upon  this 
commentary  on  the  word  executed. 

Agreeing  altogether,  as  we  do,  with  the  Court  be- 
low, on  the  merits,  we  are  relieved  from  the  necessity 
of  deciding  the  preliminary  question,  whether  or  not 

the  proceedings  of  the  Appellant  pre-empt  this  Appeal. 
Had  we  differed  with  the  Judgment  below,  we  must 
have  disposed  of  that  question.  It  now  becomes 
wholly  unnecessary  so  to  do.  We  only  say  that  our 
present  Judgment  does  not  in  any  way  touch  it,  and 
that  we  certainly  give  no  opinion  at  variance  with  the 
law  and  practice  of  Doctors'  Commons  on  this  head. 
The  question  does  not  come  before  us. 

The  Judgment  appealed  from  must  be  affirmed. 
The  costs  of  all  parties,  both  here  and  below,  to  come 
out  of  the  estate. 
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The  Justices  of  Bombay 


I{espo)identsJ 


Geo.  III.,  e.  52,  s.  158,t  upon  certain  warehouses  and 


Oil  Ap2)eal /ro?}i  the  Suprenie  Court  of  Judicature  at 

Bombay. 

I9tli  &  '>otli    vJN  appeal  by  the  Appellants,  against  a  rate,  made  on 

June  1845.     the  13th  of  February  1844,  for  cleansing,  watching  and 

By  Stat.  33,  repairing  the  streets  in  Bombay ^  under  the  Statute   33 

Geo.  III., 
c.  52,  s.  158, 
(for,  among 
other  things, 
making  better 
provisions  for 
the  good  order 
and  Govern- 
ment of  the 
towns  of  Cal- 
cutta, Madras 
and  Bombai/ ,) 
assessments 
are  directed  to 
be  made  on 
the  owners  or 
occupiers  of 
houses,  build- 
ings and 
grounds,  "ac- 
cording to 
thp  true  and 
real  annual 
values 
thereof." 


"^  Present :  Members  of  the  Judicial  Committee — Lord  Brougham, 
the  Yice-Ohancellor Knight  Bruce,  the  Right  Hon.  Dr.  Lushington, 
and  the  Eight  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A. 
Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 

f  "  That  it  shall  and  may  be  lawful  to  and  for  the  Justices  of  the 
Peace  within  or  for  the  Presidencies  of  Fort\  William^  Fort  Saint 
George,  and  Bomhay,  respectively,  for  the  time  being,  or  the  major 
part  of  them,  from  time  to  time  assembled  at  their  General  or  Quarter 
Sessions,  to  appoint  scavengers  for  cleansing  the  streets  of  the  said 
towns  or  factories  of  Calcutta, Madras,  SiTidi  Bomhay,  respectively, and 
to  nominate  and  appoint  such  persons,  as  they  shall  think  fit  in  that 
behalf,  and  also  to  order  the  watching  and  repairing  of  the  streets 
therein,  as  they  respectively  shall  judge  necessary,  and  for  the  pur- 
pose of  defraying  the  expenses  thereof  from  time  to  time  to  make 
an  equal  assessment  or  assessments,  on  the  owners  or  occupiers 

Upon  a  rate  made  in  pursuance  of  this  Statute,  the  Quarter  Sessions 
at  Bombay  assessed  the  annual  value  of  a  cotton  pressing  factory,  having 
fixed  machinery,  upon  the  gross  receipts,  after  making  an  allowance  of 
ten  per  cent,  for  tenants'  profits.  Held  by  the  Judicial  Committee,  re- 
versing the  Order  of  Confirmation  of  the  Sessions,  by  the  Supreme 
Court,  and  quashing  the  rate,  that  the  principle  of  the  assessment  was 
erroneous,  the  proper  measure  of  rateable  value  of  the  building  being  the 
rent  (subject  to  the  deductions  required  by  the  Statute  6  and  7  Wrn.  IV., 
c.  96)  that  the  building  mJght  reasonably  be  expected  to  be  let  for,  to  a 
yearly  tenant. 
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premises  situate  at  Bomhay^  and  known  as  the  Apollo 

Cotton  Screw  and  Presses,  belonging  to  the  Appellants. 

The  rate  was  appealed  against,  to  the  Quarter  Sessions  rp^^g  /Jstices 

of  Bomhay^  and  was  by  that  Court  confirmed,  subject  to    ^^'  Bombay. 

the  opinion  of   the  Supreme   Court  of   Judicature  at 

Bombay^  upon  the  following  special  case. 

By  articles  of  agreement  made  and  entered  into  on 
the  IGth  of  Auyust  1837,  certain  European,  Maho- 
medan,  Hindoo  and  Parsee  merchants  of  Bombay, 
to  the  number  of  thirty,  interested  in  the  cotton  trade, 

of  houses,  buildings,  and  grounds,  in  tlie  said  towns  or  factories 
respectively,  according  to  the  true  and  real  annual  values  thereof, 
so  that  the  whole  of  such  assessment  or  assessments  shall  not  exceed 
in  any  one  year  the  proportion  of  one-twentieth  part  of  the  gross 
annual  values  thereof  respectively,  unless  any  higher  rate  of  assess- 
ment shall  in  the  judgment  of  the  Governor-General  in  Council,  or 
Governor  in  Council,  of  the  said  respective  Presidencies,  become  es- 
sentially necessary  for  the  cleansing,  watching,  or  repairing  thereof, 
in  which  case  the  said  Governor-General  in  Council,  or  Governor  in 
Council,  shall,  and  may,  on  any  such  urgent  occasion,  by  Order  in 
Council,  authorise  a  further  assessment,  not  exceeding  in  any  one 
year  the  half  part  of  the  amount  of  the  ordinary  annual  assessment 
hereinbefore  limited ;  and  that  it  shall  be  thereupon  lawful  for  the 
said  justices  to  make  a  further  assessment  according  to  the  tenor  of 
such  order,  and  not  otherwise,  or  in  any  other  manner ;  and  that  all 
and  every  such  assessment  or  assessments  shall,  and  may,  from  time 
to  time,  be  levied  and  collected  by  such  person  or  persons,  and  in  such 
manner,  as  the  said  justices,  by  their  order  in  session,  shall  direct  and 
appoint  in  that  behalf,  and  the  money  thereby  raised  shall  be  em- 
ployed and  disposed  of,  according  to  the  orders  and  directions  of  the 
said  justices  in  session  respectively,  for  and  towards  the  repairing, 
watching,  and  cleansing  the  said  streets,  and  for  no  other  purpose  ; 
and  that  the  said  assessments  being  allowed,  under  the  hands  and 
seals  of  such  justices,  or  any  two  or  more  of  them,  shall  and  may  be 
levied  by  warrant  under  their  hands  and  seals,  or  the  hands  and  seals 
of  any  two  of  them,  by  distress  and  sale  of  the  goods  and  chattels  of 
any  person  or  persons  not  paying  the  same  witliin  eight  days  after 
demand,  rendering  the  overplus  (if  any  be)  to  the  same  person  or 
persons,  the  necessary  cliarges  of  making,  keeping,  and  selling; 
such  distress  or  distresses  being  first  deducted." 

yOL    III.  Z  1 
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CASES  IN   THE   PIUVY   COtlXCIL 


l^^^  agrood  to  Cfirry  on  in  copartnership  to;^otlior  at  Bom- 
Pawcktt  ba//j  from  tlie  Ist  (by  of  Maij  183G,  until  tlio  301  li 
thb  JusTii-R*  ^^«^y  of  April  185G,  the  business  of  storiiif^,  screwing, 
OF  oMiuv.  .^^^j  packing  cotton,  in  certain  liouses  and  premises 
known  as  the  Ap})ollo  Cotton  ^Screws,  under  the  nunie, 
styh^  and  iirm  of  tlie  Cotton  Press  Comjmny,  and 
undertook  to  promote,  by  all  possible,  lawful  ways  and 
means,  the  interest  of  the  said  copartnership,  and 
agreed,  tliat  should  any  member  of  the  said  copartner- 
ship employ  any  otlier  cotton  screw  or  screws,  than 
those  belonging  to  the  said  Apollo  Cotton  Press  Com- 
pany, without  previously  assigning  a  satisfactory  rea- 
son to  the  managing  committee  of  the  copartnership, 
such  member  should  not  only  forfeit  his  dividend  or 
dividends  for  the  year,  but  a  fine  of  one  thousand 
rupees  for  each  share  in  the  copartnership,  held  by 
such  member,  should  be  levied. 

Under  the  above  agreement,  which  is  in  full  force 
and  opemtion,  the  Company  are  now  in  the  occupation, 
as  owmers,  of  two  large  warehouses,  situate  respectively 
in  Marine  and  Apollo  streets  within  the  Fort  Walls  of 
Bomhay.  In  those  warehouses,  extensive  and  powerful 
machinery  is  erected  and  supported  b}^  strong  masonry, 
and  sunk  in  and  affixed  to  the  soil,  by  means  of  which 
cotton  is  compressed  a7id  packed  into  bales  ready  for 
shipment  and  exportation. 

The  purchase-money  of  the  above  buildings  amount- 
ed to  two  laklis  of  rupees ;  the  cost  of  paying  and 
erecting  the  machineiy  therein,  amounted  altogether 
to  the  sum  of  eight  lakhs  of  rupees. 

By  the  aid  of  cotton  press  machinery  a  bale  of  cot- 
ton, standing  from  four  to  four  and  a  half  feet  high, 
when  brought  to  the  warehouse,  is  reduced  to  two  feet, 
and  then  packed  and  corded  very  strongly  ready  for 
measm^emeut  and  shipment. 
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No  imjDressecl  cotton  is  exported  from  Bomhay.  1845. 

There  are  four  other  cotton  screws  existing,  and  in     Fawgett 
operation  in  Bomhay.  ^  ^  ^  thk  justices 

The  motive  power  in  all  these  screws  is  applied  by  ^^  Bombay. 
men  using  capstan  bars,  as  in  a  ship,  but  in  the  presses 
of  the  Company,  althougli  the  motive  power  is  the 
same,  and  applied  in  the  same  manner  as  in  their  OAvn 
and  the  other  screws,  less  human  labour  is  required, 
owing  to  the  peculiar  nature  of  the  machinery. 

The  average  total  number  of  bales  of  cottoUj  annu- 
ally prepared  for  exportation,  at  the  several  presses 
and  screws  in  Bomhay^  amounts  to  about  four  hundred 
and  fifty  thousand. 

Of  this  number,  one  hundred  thousand  bales,  or 
two-ninths,  belong  to  the  members  of  the  Company 
individually,  and  are  prepared  at  their  presses  ;  of  the 
remaining  bales,  two  hundred  thousand  at  the  least 
are  also  pressed  at  the  Apollo  presses. 

A  rupee  and  a  half  is  charged,'  as  well  at  the  cotton 
presses  and  screws  of  the  Company,  as  at  the  private 
screws,  for  compressing  and  packing  a  bale  of  cotton. 
No  other  charge  is  made,  or  fee  received,  by  the 
Company  or  owners  of  the  other  screws. 
The  gross  receipts  of  the  Company  during 
the  year  immediately  preceding  the  as- 
sessment were .Eupees     450,000 

The  expenses  of  management,  office,  esta- 
blishment, &c.,  keeping  the  property 
in  repair,  insurance,  taxes  payable  to 
Government,  including  an  allowance 
of  ten  per  cent,  on  the  gross  receipts 
for   tenants'    profits,    were Eupces     150,00Q 


Leaving  a  net  residue  of  Eupees     300,000 
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V. 
Thk'  JusTICEfl 

01' Bom  HAY 
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isi.>.  The  cotton  presses  or  screws  in  tlio  islinul  of  Bombay j 

ji'AWfiiTT  have  not, previously  to  the  present  rate,  been  assessed,  as 
improving  the  value  of  the  buildings  in  which  they  have 
been  erected  and  worked.  I 

The  rate  which  has  been  imposed  by  the  Justices, 
under  the  provisions  of  the  33rd  Geo.  III.,  c.  52, 
sec.  158,  has  been  confirmed  on  two  principles: 
First,  That  the  true  and  real  annual  value  of  the 
warehouses  and  premises,  on  which  the  Company 
carry  on  their  business,  is  to  be  estimated  according 
to  the  rent,  at  which  the  premises  might  reasonably 
be  expected  to  let  for  a  year,  to  a  tenant  enjoying  all 
the  profits  and  advantages  which  accrue  to  the  Com- 
pany, from  the  pressing  of  their  own  cotton  under 
the  terms  of  their  partnership  agreement :  and  that 
such  rent  must  be  assumed,  for  the  purposes  of  the 
rate,  to  be  the  gross  receipts  of  the  Company,  derived 
from  pressing  and  packing  cotton  (whether  belonging 
to  the  Members  of  tlie  Company  or  not),  or  otherwise 
for  the  use  of  their  warehouses,  minus  the  actual 
expenditure  incurred  in  the  management  and  con- 
duct of  the  business,  repairs  to  the  machinery  and 
building,  insurance,  taxes  pa^^able  to  Government,  and 
other  outgoings,  and  a  reasonable  allowance  for  tenants' 
profits. 

Secondly,  That  in  estimating,  for  the  purposes  of 
the  rate,  the  true  and  real  annual  value  of  the  pre- 
mises, by  the  rent,  at  which  they  might  reasonably  be 
supposed  to  let  to  a  tenant  from  year  to  year,  not 
entitled  to  the  advantages  enjoyed  by  the  Company, 
under  the  terms  of  their  partnership  contract,  the 
Justices  must  assume  such  rent  to  be  the  present 
gross  receipts  of  the  Company,  less  the  disbursements, 
above  mentioned,  and  reasonable  allowance  for  tenants' 
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profits ;  for  as  the  aggregate  quantity  of  cotton  annu-        i'^'^-^- 
ally  exported  from  Bowibay,  must  be  divided  amongst     Fawcett 
the  five,  and  only  cotton  presses  and  screws,  now  exist-  t^^  justice! 
ing,  and  in  operation,  the   quantity  prepared  at  one    <^i' Bombay 
press  or  screw  for  exportation,  cannot  be  diminished, 
without  an  increased  resort  to  the  others  ;  and  as  the 
Justices  could  not   assume,  for  the  purposes  of  the 
assessment,  a  probable  increase  of  employment  in  the 
other  presses,  so  they  cannot  assume  that  there  would 
be  a  decrease  in  the  resort  to  the  presses  in  question, 
if  in  the  hands  of  a  tenant.     The  Company,  on  the 
other   hand,   contend,  that  as   the    cotton   presses  in 
this  island  have  never  hitherto  been  assessed,  as  im- 
proving the  value  of  the  buildings  in  which  they  have 
been  w^orked,  they  ought  not  now  to  be  assessed  on 
such  improved  value  ;  but  that  even  if  they  are  liable 
to  be  assessed,  on  such  improved  value,  that  under 
the  158th  section  of  the  33rd   Geo,  III.,  c.  52,  the 
thing  to  be  rated  is  the  building,  according  to  the  true 
and   real  annual  value  thereof ;  that,  therefore,   the 
building,  with  the  fixtures  annexed,  is  the  thing  to  be 
rated,  and  that  its  value  is  Avhat  it  would  let  for,  exclu- 
sively of  the  profits  of  the  trade  carried  on  therein, 
or  that  rent  which  the  Company  would  be  forced  to 
pay,  if  the  promises  were  not  their  own  property ;  and 
that  to  rate  the  building  upon  the  principle  contended 
for  by  the  Ecspondents,  would   be,  not  to  rate  the 
building,  but  to  rate  the  industry  and  capital  of  the 
owners,  and  the  quantity  of  labour  and  current  expen- 
diture which  they  laid  out  on  the  premises,  and  that 
inasmuch  as  it  is  impossible  (otherwise  than  from  the 
rate  hereinbefore  stated)  to  obtain  evidence  of  what  par- 
ticular sum  the  buildings,  with  the  machinery  therein, 
would  produce,  if  let  at  an  annual  rent,  to  persons 


414  CASES   IN   THE   nilVY   COUNCIL 

I84ri.        willing  to  carry  on  the  same  business  lliorclu,  that 

rAWL'KTT     tlio  rent  at  Avliicli  the  hiiildings  and  laachincry  might 

thk  .h'siRK.s  I't-'asonably  bo  supposed   to  produce*,  would  be;  a  sum 

OF  UoMiiAY    equal  to  the  amount  of  six  i)Ounds  per  ceut.  on  that 

sum  ^vhich  the  erection  of  the  building  and  machinery 

therein  have  actually  cost  the  Proprietors. 

Money  invested  in  the  erection  of  dwelling-houses,  or 
warehouses,  or  buildings  of  any  nature,  in  Bombay^  does 
not  produce,  on  the  average,  under  any  circumstances, 
more  than  six  per  cent,  per  annum,  net  profits. 

The  questions  for  the  opinion  of  the  Court  are,  whe- 
ther the  Company  are  rateable  upon  the  principles  on 
which  the  assessment  has  been  made,  or  on  either  of 
those  contended  for  by  the  Company,  that  is  to  say, — 
First,  Whether  the  machinery  and  presses  have* 
been  properly  taken  into  consideration,  in  estimating 
the  assessible  value  of  the  premises,  either  as  being 
part  of  the  buildings  and  warehouses  themselves,  or  as 
improving  the  annual  value  thereof,  or  whether  the 
rate  should  not  have  been  confined  to  the  buildings 
alone. 

Second,  Whether,  assuming  the  Court  to  adopt  the 
affirmative  of  the  first  part  of  the  above  question,  the 
rateable  annual  value  of  the  premises  is  that  at  which 
they  might  be  supposed  to  let  to  a  tenant  for  a  year, 
entitled  to  the  advantages  which  the  Company  now 
enjoy  under  their  partnership  contract ;  and,  if  so, 
whether  that  rent  has  been  properly  estimated,  by 
taking  the  gross  receipts  of  the  Company,  minus  the 
expenditure  above  mentioned. 

Third,  Assuming  the  Court  to  adopt  the  affirmative 
of  the  first,  and  the  negative  of  the  second  question, 
the  question  then  will  be,  whether  the  rent  at  which 
the  premises  might  be  supposed  to  let  to  a  tenant  for 
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a  year,  not  entitled  to  the  advantages  now  enjoyed  by 
the  Company  under  their  partnership  contract,  shouhl 
not  bo  estimated  by  the  gross  receipts  of  the  Company,  rj.^^^  justices 
less  the  deductions  before  mentioned,  according  to  the  ^^'  Bomuav 
second  principles  on  which  the  rate  was  confirmed ; 
or,  whether  it  should  be  estimated  by  the  amount,  ex- 
clusive of  the  profits  of  the  trade  carried  on  therein, 
or  that  rent  which  the  Company  would  be  forced  to 
pay  if  the  premises  were  not  their  own  property ; 
whether  the  rateable  annual  value  of  tlie  premises 
should  be  estimated  by  the  gross  receipts  of  the  Com- 
pany, less  the  deductions  before  mentioned,  on  cither 
of  the  principles  on  which  the  rate  has  proceeded. 

"Whether  the  amount,  for  which  the  premises  in 
question  are  liable  to  be  rated,  is  not  that  sum  exchi- 
sive  of  the  profits  of  the  trade  carried  on  therein,  which 
the  Company  would  be  forced  to  pay  for  them  if  the 
premises  were  not  their  own  property ;  and  whether, 
for  the  purposes  of  this  rate,  that  sum  must  not  be  as- 
sumed to  be  rupees  sixty  thousand,  or  six  per  cent, 
on  that  sum  which  the  buildings  and  the  machinery 
therein  have  cost  the  Company. 

If  the  Court  should  adopt  either  of  the  principles, 
on  which  the  rate  has  been  made,  the  rate  is  to  be 
confirmed ;  should  the  Court  be  of  opinion  that  the 
machinery  has  been  improperly  taken  into  considera- 
tion, in  estimating  the  assessible  value  of  the  premises, 
the  rate  is  to  be  reduced  to  rupees  nine  hundred. 

And  if  the  Court  should  be  of  opinion,  that  although 
the  machinery  has  been  properly  included,  the  rent  at 
which  the  whole  would  let  to  a  tenant  should  be  as- 
sumed at  six  per  cent,  interest,  on  the  amount  of 
capital  laid  out  in  the   purchase  and  erection  of  the 
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^^^^     biuldingH  and  iniidilncry,  then  the  rate  is  toLc  rcducetl 

FAwciiTT     to  rupees  three  tlioiisfind. 

The  JuHTicEs       Oil  tlio   1  P)th  of  Scpkiiihcr  1811,  the  Speciul   Ciiso 

Ob    oMBA\    ^^^^^  argued  before  the  Judges  of  the  Supreme  Court, 

Avho  thereupon  ordered  and  afljndged,  that  the   said 

rate  shouhl  ho  confirmed,  with  costs. 

The  Appellants,  having  obtained  leave  of  the  Supreme 
Court,  brought  the  present  Appeal. 

Mr.'i^.  Kelly,   Q.  C,  Mr.  aS'.  Worllcjj,  Q.  C,  and 
Sir  John  Baylei/^  for  the  Appellants. 

The  judgment  of  the  Court  cannot  be  maintained. 
The  principle  upon  which  the  warehouses  and  premises 
have  been  rated  and  assessed,  is  not  the  true  or  cor- 
rect principle.  It  proceeds  upon  the  authority  of  The 
Qiceen  v.  The  London  and  South  V/estern  Raihvay 
Company  (a).  The  Queen  v.  The  Grand  Junction  Rail- 
way Company  (h\  Neither  of  these  cases  apply.  They 
relate  to  poor  rates,  and  have  arisen  upon  Eailways. 
The  present  is  a  highway  rate  founded  upon  the  Sta- 
tute 33  Geo,  III.,  c.  52.  The  52nd  section  directs  the 
rate  to  be  made  on  houses,  buildings  and  grounds,  ac- 
cording to  the  true  and  real  annual  value  thereof  ;  there 
is  nothing  which  can  include  trade,  profits,  fixtures,  or 
stock  in  trade,  yet  the  rate  imposed  is  a  rate  upon  the 
profits,  derived  by  the  Appellants  from  the  use  and  ap- 
plication of  the  machinery,  employed  by  them  vrithin 
the  warehouse  and  buildings.  It  is  a  rate  upon  the 
skill,  industry,  and  personal  exertions  used  and  em- 
ployed by  the  AppellaE.ts,  in  the  exercising  and  carry- 
ing on  of  the  business  and  the  profits  of  the  Appellants, 
especially  derived  therefrom.  The  rate  has  been  made 
{a)  1  Q.  B.  Eeps.  558.  (J)  4  Q.  B.  Pwepa.  18. 
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and  assessed  in  the  absence  of  any  legal  or  sufficient 
proof  of  the  rateable  value,  even  if  made  on  a  correct 
principle.  The  proper  allowances  and  deductions  from  t^,,  justices 
the  gross  annual  value  of  the  premises  have  not  been  ^^^  Bombay. 
made,  which  are  essential  to  ascertain  the  legal  rateable 
value.  The  Court  at  Bomhay  made  a  deduction  of  ten 
per  cent,  on  the  gross  receipts  for  tenants'  profits,  which 
is  not  a  sufficient  or  proper  allowance.  In  the  cases  of 
The  Queen  v.  The  London  and  South  Western  Railway 
Company^  and  The  Queen  v.  The  Grand  Junction  Rail- 
way  Company^  twenty  per  cent,  was  deducted.  They 
have  made  no  allowance  for  outlay  of  capital,  or  for  a 
fund  to  restore.  All  they  have  done  is  to  take  for 
granted  that  the  income  and  profits  of  the  Appellants 
amounts  to  £30,000  a-year,  and  upon  that  they  found 
the  rate.  The  Statute,  33  Geo.  III.,  c.  52,  s.  158, 
says,  '^  annual  value,"  and  this  must  mean  as  between 
landlord  or  tenant,  such  as  would  be  obtained  by  let- 
ting. This  construction  is  fortified  by  section  1,  chap. 
96,  of  the  6th  &  7tli  WilL  lY.,  which  declares  it  to  be 
the  net  annual  value,  that  is,  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year  to 
year,  free  from  the  usual  tenants'  charges.  There  is, 
moreover,  a  fatal  objection;  it  does  not  sufficiently 
appear  from  the  case,  upon  what  property  the  rate  is 
imposed. 

Their  Lordships  stopped  the  Appellants'  Counsel, 
and  called  upon 

Mr.  Sergeant  Channel^  and  Mr.  0.  Malley^  for 
the  Eespondents,  to  support  the  order  of 
Sessions. 

It  sufficiently  appears  from  the  case  what  the  prin- 
ciple was  upon  which  the  rating  was  made.     It  was 

VOL.    III.  A  2 
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is-i^.       made  expressly  upon  the  pnunises  culled  the  Apollo 

I'\\\vcETT     press,  and  this  description  is  correct.     A  toll-kceptu*  is 

^'         rated  for  the  amount  the  tolls  would  procure.     No 

Tiih:  Justices  ^  J- 

oi-  Bombay,  difhoulty  can  occur  as  to  the  identity  of  the  property 
rated. — [Lord  Brougham :  (.an  you  maintain  that  the 
value  of  the  machinery  is  the  value  of  the  profits  ob- 
tained by  its  working  ?] — The  rate  is  ascertained  at  that 
sum,  which  a  tenant  might  give  with  tliis  advantage. 
— [Lord  Brougham  :  The  case  does  not  show  that.  It 
shows  that  the  Court  has  measured  the  value  by  the  pro- 
fits made  by  the  Appellants.] — The  Sessions  did  the 
same  in  The  Queen  v.  The  London  and  South  Western 
Railway  Company  (a).  This  is  not  a  case  in  which  a 
building  is  used  for  the  mere  purpose  of  carrying  on  a 
trade  in  it,  but  it  is  by  the  building  and  machinery 
(which  is  part  of  the  freehold)  that  the  trade  is  carried 
on  and  the  profit  made.  It  has  been  established  in 
Bex  V.  ffoyy  (b).  Rex  v.  Justices  of  Saint  Nicholas  (c), 
Rex  V.  Bradford  (J),  Rex  v.  Lord  Granville  {e\  The 
Queen  v.  The  Camhridge  Gas  Company  {f\  that  in 
estimating  the  annual  value  of  buildings,  all  engines 
and  machinery  fixed  to  the  freehold  are  to  be  taken 
into  consideration,  as  enhancing  the  value.  And  the 
proper  criterion  of  value  is  the  amount  of  rent  which 
it  may  be  supposed  that  a  tenant  would  give  for  the 
premises,  with  a  view  to  use  them  for  the  same  purpose 
as  that  for  which  the  Appellants  employ  them — The 
King  V.  The  LnhaUtants  of  Lower  Mitton  (g) — such 
tenant  being  assumed  to  be  in  the  same  circumstances, 
and  possessed  of  the  same  advantages  for  so  using  them, 

{a)  1  Q.  B.  Eeps.  558.  (h)  1  Term  Eep.  721. 

Ic)  Cald.  262.  S.  C.  cited  1  Term  Eep.  723. 
(d)  4  M.  &  S.  317.  (e)  9  B.  &  C.  188. 

(/)  8  Add.  &  El.  73.  (y)  9  B.  &  C.  810. 


OF  Bomb  4  Y- 
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as  the  Appellants  were  :  and  this  is  the  principle  upon  ^^^ 
whioh  the  Courts  have  proceeded  in  The  Queen  v.  The  Fawcett 
London  and  South  Western  Railwwj  Company  and  The  r^^^  justices 
Queen  v.  The  Grand  Junction  Railway  Company^  and  by 
which  this  case  must  be  governed.  The  peculiar  ad- 
vantage the  Appellants  enjoy  in  the  monopoly  of  trade, 
is  a  fair  ground  for  rating  them  at  the  gross  receipts. 

Their  Lordships,  without  calling  upon  the  Appel- 
lants' Counsel  to  reply,  delivered  judgment,  by 

The  yice-Chancellor  Knight  Bruce  : 
The  question  is,  whether  the  Appellants,  who  by 
the  rate  in  dispute,  made  the  loth  of  February  1834, 
have  been   assessed  upon    no   less  an   amount   than 
300,000   rupees,  have  by   it,   under  the  Statute  33 
Geo.  III.,  c.  52,   sec.  158,  been  duly  and  equally  as- 
sessed as  owners  or  occupiers  of   houses,  buildings,  or 
ground,  according  to  their  true  and  real  annual  value. 
Unless  they  have  been  so  assessed  by  the  rate,  the 
Appeal  is  well  founded.     It  has  been  argued  for  the 
Appellants,  that  it  does  not    sufficiently  appear  from 
the  materials  before  their  Lordships,  what  the  rate  is, 
or  of  what  house  or  buildings,  ground  or  grounds,  the 
Appellants  have  been  assessed  as  owners  or  occupiers. 
If  there  is  any  foundation  for  this   argument,  or  any 
importance  in  the  point,  it  is  in  the  Appellants'  fa- 
vour.    But  their  Lordships  not  wishing  to  rest  their 
decision   upon   it,  decline  giving  any  opinion  upon 
the   question.     Assuming  this  objection  to  be  out  of 
the  way — that  is,  assuming  the  rate  to  appear,  and 
the  Appellants  to  have  been  rated  in  respect  only  of 
rateable  property,  occupied  by  them,  of    a  specified 
and  properly  ascertained  nature — their  Lordships  think 
it  manifest  that  the  assessment,  as  far  as   the  Appel- 
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1845.        lants  are  concernod,  was  on  a  wroug  prhioiplo.     If  it 
Fawcett     was  logitimato,  or  proper,  to  iutroduc^o  into  tlio  calcu- 
the  Justices  ^^''tiou  of  tlio  truG  aud  real  aiuiual  value  of  tlie  propei'ty 
OF  Bombay,  i^  questiou,  or  to  refer,  for  tlie  purpose  of  tlie  calcula- 
tion,  to  the   elements   or   circumstances    whicli    the 
Justices  and  the  Court  of  Quarter  Sessions  have  intro- 
duced, or  referred  to,  other  and  further  elements,  or 
circumstances,   ought  also  to  have  been  referred  to, 
or  introduced,   which  do   not  appear  to  have  been  so      | 
introduced,  and  which  cannot  be  assumed  to  have  been     i 
so  introduced. 

An  examination  of  the  case  of   The    Queen  v.  The 
Grand  Junction  Raihuay  (4  Q.  B.   Eep.  18),   in  com- 
parison with  the  case  which  was  before  the  Supreme 
Court  in  the  present  instance,  will  sufficiently  explain 
their  Lordships'   meaning  in  this  respect.     But  are 
even  the  principles  on  which  the  decision  in  the  Court 
of  Queen's  Bench  proceeded,  applicable  to  such  a  case 
as   the   present  ?     Their  Lordships  are  not  satisfied, 
that  they  are.     If  of  two  manufacturers  in  the  same 
street,   cariying  on  precisely  the  same  kind  of  busi- 
ness, by  means  of  fixed  machinery,    one  makes   an 
annual  profit  of  £2,000  per  annum,  the  other  an  annual 
profit  of  only  <£1,000  per  annum,  that  circumstance,  if 
the  respective  buildings  and  machinery  do  not  mate- 
rially differ   in   size,  description,   extent,  or  quality, 
cannot  render  the  one  liable  to  be  assessed  at  a  higher 
rate  than  the  other.     The  greater  or  less  degree  of 
success,  with  which  a  trade  or  manufacture  is  con- 
ducted, in    a  warehouse,    or  manufactory,    or    other 
building,  having  or  not  having  fixed  machinery,  de- 
pends on  many  and  various  contingencies  and  circum- 
stances, of  a  nature  foreign  to  the  mere  capabilities  of 
the  warehouse,  manufactory,  or  building,  and  cannot 
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form  a  just  ingrodlcnt,  in  any  calculation,  of  its  true 
and  real  annual  value. 

The  test  or  definition  afforded  by  section  1,  of 
the  Statute  G  &  7  Will.  IV.,  c.  90,  in  these  words—  of  Bombay 
"  The  net  annual  value  of  the  several  hereditaments 
rated  thereunto,  that  is  to  say,  of  the  rent  at  which 
the  same  might  reasonably  be  expected  to  let,  from 
year  to  year,  free  from  all  usual  tenants'  rates  and 
taxes,  and  to  the  commutation  rent-charge,  if  any, 
and  deducting  therefrom  the  probable  average  annual 
cost  of  the  repairs,  insurance,  and  other  expenses,  if 
any  necessary,  to  maintain  them  in  a  state  to  com- 
mand such  rent," — seems  to  their  Lordships  substan- 
tially a  correct  test  or  definition  to  be  applied  under 
the  Statute  33  Geo.  III.,  c.  52.  And  they  are  satis- 
fied that  the  application  of  the  test  or  definition,  to 
that  which  has  been  done  in  the  present  instance,  is 
destructive  of  the  rate.  They  are  satisfied  that  no 
such  principle  was  followed  or  kept  in  view.  There 
must  be  judgment,  therefore,  for  the  Appellants,  and 
the  costs  which  they  were  ordered  to  pay  below,  if 
paid,  must  be  refunded. 

Their  Lordships  desire  it  particularly  to  be  under- 
stood, that  they  do  not  mean  to  express  or  intimate 
any  opinion  against  the  rateability  of  fixed  machinery, 
or  any  opinion  how  this  case  might  have  stood,  if  the 
business  which  at  the  warehouses,  and  with  the  ma- 
chinery in  question,  the  Appellants  carry  on,  could 
not  be  carried  on  at  Bombay^  by  any  other  persons 
than  themselves,  or  in  any  other  warehouse  or  place 
there,  than  the  warehouse  in  question,  or  by  any  ma- 
chinery, except  the  very  identical  machinery,  used  by 
them. 
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Fram-jee  Cowas-jee 


Aj)pdlanl, 


AND 


William  Thompson  and  Henry  Kebbel  Respondents.* 

On  Appeal  from  the  Supreme  Court  of  Judicature  at 

Bombay. 

20th  &  21st    j^ 

Juno  1845.    J^  HIS  was  an  appeal  from  a  judgment  for  the  Ee- 

Goodscon-  spondents,  given  on  the  25th  of  November  1844,  in 

sold^and  de-^  an  action  of  trover,  on  the  plea  side  of  the  Supreme 

livered  "free  Qourt  of  Judicature  at  Bombay^  in  which  the  Eespon- 

bo  paid  for  by  dents  were  the  Plaintiffs,  and  the  Appellant  was  the 

cash  or  bills,    T^pfpT^.loTif 

at  the  option  -L^etenciant. 

of  the  pur- 
chasers, were 
delivered  on 
board,  and 
receipts  taken 
from  the 
mate  by  the 
lighterman, 
employed  by 
the  sellers, 
who  handed 

the  same  over  to  them.  The  sellers  apprized  the  purchasers  of  the  deli- 
very, who  elected  to  pa}'-  for  the  goods  by  a  bill,  which  the  sellers  having 
drawn,  was  duly  accepted  by  the  purchasers.  The  sellers  retained  the 
mate's  receipts  for  the  goods,  but  the  master  signed  the  bill  of  lading 
in  the  purchasers'  names,  who,  while  the  bill  they  accepted  was  run- 
ning, became  insolvent.  In  such  circumstances,  held  by  the  Judicial 
Committee  of  the  Privy  Council  (reversing  the  verdict  and  judgment 
of  the  Supreme  Court  at  Bombay),  that  trover  would  not  lie  for  the 
goods,  for  that  on  their  delivery  on  board  the  vessel,  they  were  no 
longer  in  transitu,  so  as  to  be  stopped  by  the  sellers ;  and  that  the  re- 
tention of  the  receipts  by  the  sellers  was  immaterial,  as  after  their 
election  to  be  paid  by  a  bill,  the  receipts  of  the  mate  were  not  essential 
to  the  transaction  between  the  seller  and  purchaser. 


The  Eespondents,   during   the   time   to  which  the 

*  Present:  Members  oiihe  Judicial  Committee, — Lord  Brougham, 
the  Yice-Chancellor  Knight  Bruce,  the  Vice-Chancellor  Wigram, 
and  the  Right  Hon,  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A. 
Johnston,  Knt.,  and  Sir  E.  Eyan,  Knt. 
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tmnsactions  in  question  relate,  were  merchants  of  the        ^^'^^^• 
City  of  London^  carrying  on  business  in  co-partuership    Cowas-jee 
as  lead  and  tin  plate  merchants,  under  the  firm  and    rj^HOMPsoN 
style  of  William  Thompson  and  Co.     And  the  Appel- 
lant, during  the  same  period,   was  a  merchant  and 
Par  see  inhabitant  of  Bomhay^  and  the  sole  owner  of 
the  ship  Buckinghamshire. 

The  declaration  was  filed  on  the  23rd  oiJune  1842, 
and  alleged  that  the  Eespondents  '^  were  possessed 
as  of  their  own  property,"  of  certain  pigs  of  lead  therein 
mentioned,  and  that  the  Appellant  afterwards  converted 
them  to  his  own  use. 

The  Appellant,  confessing  the  conversion,  pleaded 
to  the  declaration,  one  plea  only,  denying  that  the 
pigs  of  lead  were  the  property  of  the  Eespondents  in 
manner  and  form  as  they  had  alleged,  and  thereupon 
issue  was  joined. 

Commissions  for  the  examination  of  witnesses  on 
behalf  of  the  Appellant  and  Eespondents  were  issued, 
and  evidence  taken  in  London^  under  them. 

On  the  25th  day  of  Ju7ie  1844,  the  action  came  on 
to  be  tried  before  the  Supreme  Court. 

The  case  proved  on  behalf  of  the  Eespondents, 
was,  that  on  the  12th  of  November  1841,  while  the 
ship  Buckinghar/ishire  was  lying  in  the  East  India 
Docks  in  the  Port  of  London^  in  charge  of  Willia7n 
Stockley^  the  ship's  husband  and  manager,  employed 
in  that  capacity  on  behalf  of  the  Appellant,  the  Ee- 
spondents employed  their  lighterman,  to  put  on  board 
the  pigs  of  lead  in  question,  in  two  parcels ;  and  lie 
received  from  the  Eespondents,  with  the  lead,  two 
forms  of  receipt,  therein  set  forth,  written  wholly  by 
their  clerk.  That  on  the  same  day  the  pigs  of  lead 
were  duly  put  on  board  the  Buckinghamshire  by  the 
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1840.  Rospon(l<^n<s'  li<^litorm}m,  wlio  liaiided  in  ilio  forms 
CowAs-jKK  of  receipt  for  tlio  nuitc's  signiitiiro,  and  lliat  lie  tlien 
„,      ^''  duly  simKMl  Ihoiu,  and   I'cilurned  them  to  the  licrhtcr- 

man,  wlio,  two  or  three  days  afterwards,  returned 
tliem  so  signcMJ  to  his  employers,  the  Kespondents, 
and  that  from  that  time,  and  during  all  the  time  of 
the  transactions  in  question,  those  receipts  for  the 
lead  were  retained  by,  and  had  remained  in  the  pos- 
session of,  the  Eespondents.  It  was  also  proved  on 
behalf  of  the  Respondents,  that  the  firm  of  Messrs. 
Borff/s^  Taylor  and  Co.  (who  were  the  real  shippers 
of  the  lead)  become  insolvent,  and  stopped  payment 
on  the  18th  of  December  1841  ;  that  on  the  20th  and 
29th  of  December  1841,  whilst  the  Buckinghamshire 
still  lay  in  the  East  India  Docks,  with  the  lead  on  board, 
possession  of  the  lead  was  duly  demanded  on  behalf  of 
the  Respondents,  with  an  offer  to  pay  all  freight  due 
upon  it,  and  all  other  reasonable  charges  attending  the 
re-delivering  of  it,  which  o:ffer  was  refused  on  behalf 
of  the  Appellant,  and  that  a  certain  bill  of  exchange  for 
£1,218.  Qs.  8d.,  which  had  been  accepted  by  Messrs. 
Boggs^  Taylor  and  Co.,  on  account  of  the  lead  in  ques- 
tion, remained  in  the  hands  of  the  Respondents  un- 
paid, having  been  dishonoured  by  Messrs.  Boggs^  Tay- 
lor and  Co.  when  it  fell  due. 

The  case  of  the  Appellant  was,  that  on  the  30th  of 
October  1841,  the  Respondents  contracted  to  sell  to 
Messrs.  Boggs^  Taylor  and  Co.,  100  tons  of  British  Pig 
Lead,  "  free  on  board,  at  £20  per  ton,  6  months  accep- 
tance," "  or  2^  per  cent,  discount,  for  cash,"  at  the  op- 
tion of  Messrs.  Boggs^  Taylor  mid  Co.,  and  that  the  lead 
in  question  was  shipped  in  pursuance  of  that  contract.. 
That  on  the  2nd  of  November  1841,  Messrs.  Boggs^ 
Taylor  and  Co.  addressed  a  letter  to  Messrs.  Daniell 
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DicJcenson  and  Co.,  requesting  them  to  insure  the  lead  ^^45. 
in  question,  and  to  accept  two  bills  of  exchange,  drawn  Cowas-jek 
on  them  by  Messrs.  Boggs^  Taylor  and  Co.  for  £1,500  Thompson. 
each,  dated  respectively  the  29th  of  October  1841, 
and  the  1st  of  Novemher  1841,  payable  respectively  six 
months  after  date,  on  tlie  faith  of  Messrs.  Boggs^  Taylor 
and  Co.  placing  in  their  hands  the  lead  in  question,  cr 
the  bills  of  lading  relating  thereto,  with  other  lead  and 
with  copper  of  the  value  of  £2,000,  which  bills  of  ex- 
change were  accepted  by  Messrs.  Daniel  DicJcenson  and 
Co.,  on  the  2nd  of  Novemher  1841,  and  long  before 
tlie  shipment  of  the  lead  by  the  Eespondents,  and  were 
liauded  over  by  them  to  Messrs.  Boggs,  Taylor  and 
Co.,  and  paid  when  due.  That  the  policies  of  insu- 
rance were  effected,  and  that  Messrs.  Boggs,  Taylor 
and  Co.  were  debited  by  Messrs.  Daniel  Dickenson 
and  Co.  with  the  costs  of  such  insurance.  That  on 
the  16th  of  November  1841,  the  captain  of  the 
BucJdngJiamshire^  without  requiring  the  delivery  to 
him  of  the  receipts  for  the  lead  in  question,  before  re- 
ferred to,  signed  four  bills  of  lading  of  the  lead  in 
question,  dated  the  15th  of  November  1841,  prepared 
by  Messrs.  Boggs^  Taylor  and  Co.,  describing  it  as 
shipped  by  Messrs.  Boggs^  Taylor  and  Co.,  and  to  be 
delivered  to  Messrs.  B,  k  A.  Ilormajee^  or  to  their 
assigns,  which  bills  of  lading  were  afterwards  endorsed 
by  Messrs.  Boggs^  Taylor  and  Co.,  in  blank,  and  deli- 
vered by  them  to  Messrs.  Daniel  DicJcenson  and  Co. 
That  on  the  26th  of  November  1841,  Messrs.  Boggs^ 
Taylor  and  Co.,  declining  to  pay  for  the  lead  in 
cash,  accepted  the  dishonoured  bill  of  exchange  for 
£1,218.  0^.  Sd.  before  mentioned,  which  was  dated  the 
12th  of  November  1841,  being  the  date  of  the  ship- 
ment, and  was  drawn  on  them  by  the  Eespondents, 
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i^-*^-        and  was  aocroptod  by  Messrs.   Boggs^   Tayhr  and  Co,, 
CowAs-jEE    on  account  of  the  lead  in  question,  and  made  pa}':il)lo 
Thompson.     ^^^  months  after  date. — ^The  AppeUant    also  proved 
that,  according   to   the   usage   and   custom   of   mer- 
chants in  Ijondorij  where  goods  are  sold  to  be  deli- 
vered free  on  boanl  a  ship^  it  is  part  oi  the  selhu-'s 
duty,  under  the  contract,  to  ship  them,  bnt  that  in 
such  cases  the  buyer,  at  whose  risk  they  are  from  the 
time  of  shipment,  is  considered  to  be  the  shipper — 
that  where  goods  are  sold  on  a  contract,  to  be  deli- 
vered free  on  boaiTl,  to  be  paid  for  by  bill,  and  are 
shipped  on  board  and  a  ball  given,  pursuant  to  the 
terms  of  the  contract,  it  is  the  seller^s  duty^  on  re- 
ceipt of  the  bill,  to  deliver  uip  the   mate's   receipt 
(if  any),  to  the  buyer,  and  that  the  seller's  retention 
of  the  mate's  receipt,  after  such  bill  given  and  received 
by  the  seller,  would  give  the  seller  no  claim  against 
the   ship-owner   or  the    broker,    or  the   goods,    and 
maintained  thait  the  possession  l)y  the  Eespondents, 
of  the  receipts  for  the  lead,  did  not  aifeet  thdr  pro- 
perty in  it. 

The  Courty  after  considering  the  evidence,,  found  that 
the  pigs  of  lead  were  the  property  of  the  Eespondents, 
as  they  alleged  in  their  declaration,  and  thereupon 
judgment  was  given  for  the  Eespoaidents^  from  which 
the  Appellant  appealed. 


Mr.  R  Kellrj,  aC,  Mr,  >S',    Wmtley,  Q,C.,  and 
Sir  John  Bmjleyj  for  the  Appellants, 

In  this  casOy  your  Lordships  sit  ais  a  juiry  as  well  a* 
judges  ;  you  have  to  fed  a  verdict  upon  the  facts  con- 
tained in  the  evidence  taken  under  the  Commission. — 
[Lord  Brougham :  We  try  all  the  Court  below  tried ; 
we  are  not  a  Court  of  Error.} — The  question  to  be^ 
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decided  is  this ;  whether  there  was  a  complete  and        iS4i>. 
perfect  delivery  when  the  lead  was  put  on  board.     If    Cowas^ee 
so,  the  transitiis  was  at  the  end.     If  it  was  not,  the    „     ^• 

11  .  TIT,.  Thompson. 

legal  possession  was  imdoiibtedly  m  the  sellers,  and 
they  could  stop  the  goods.  We  submit  that  the 
(ransitus  was  completed  by  the  shipment  of  the  goods. 
— [Lord  Brougham :  Mr.  Justice  Le  Blanc ^  in  BusJc  v. 
Davis  (a),  clearly  lays  it  down  that  if  anything  remains 
to  be  done,  between  the  buyer  and  seller,  the  goods  may 
be  stopped.] — By  the  terms  of  the  contract  between  the 
sellers  and  the  purchasers,  the  latter  agreed  to  pur- 
chase the  lead  in  question,  and  to  pay  for  it  by  cash 
or  bill,  at  their  election,  when  delivered  to  them  free 
on  board  a  ship,  to  be  named  by  them.  The  sellers 
accordingly  delivered  the  lead,  by  their  direction,  free 
on  board  the  ship  Buckinghamshire^  and  having  done 
so,  delivered  an  invoice,  stating  that  they  had  so  done ; 
and  having  been  apprised  of  the  purchaser's  election 
to  pay  by  bill,  drew  a  bill  upon  them  for  the  price  of 
the  lead,  which  bill  was  accepted  by  the  purchasers 
and  delivered  to  the  sellers,  and  thereby  the  transac- 
tion of  sale  and  delivery  was  completed.  The  ship- 
ment was  a  complete  delivery  to  the  purchaser  within 
the  terms  of  the  contract,  and  the  right  to  stop,  in 
transitu^  did  not  exist  after  such  delivery.  The  cir- 
cumstances of  the  lead  being  shipped  on  account  of 
the  purchasers,  distinguishes  the  case  from  Craven  v. 
Ryder  {h\  Ruck  v.  Hatfield[c\  and  Thompson  v.  Trailed), 
In  these  cases  the  goods  were  shipped  on  account  of 
the  sellers.     The  taking  the  ship's  husband's  receipts 

(a)  2  M.  &  S.  403.  {h)  6  Taunt.  433. 

(0  5  B.  &  Aid.  632.  (4  6  B.  &  C  36. 
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iMrt.  -^yas  never  intondcd,  uiul  did  iiol  oj)omto  in  law,  to 
('()WA.s-jp:ii:  control  the  right  of  possession  or  proi)erly  in  the  lead, 
TiroMrsox  '^^^  ^^^  retention  was  accidental,  and  was  alike  devoid 
of  sncli  intention.  It  gave  them  no  better  title  to  the 
lead,  tlian  if  they  had  delivered  the  mate's  receipts  to 
the  pnrchasers,  on  receiving  their  bill  in  payment,  the 
receipts  being  retained  by  thein  mider  circustances 
which  had  no  reference  to  the  title.  The  Snpremo 
Court  has  wholly  disregarded  the  legal  effect  of  the 
evidence  given  on  the  part  of  the  Defendant,  and  has 
assigned  to  the  Plaintiifs  possession  of  the  male's  re- 
ceipts, an  effect  unwarranted  by  law,  and  the  usage  and 
custom  of  merchants.  The  object  of  the  retention, 
was  a  question  of  intention  for  the  Court  to  decide  upon 
the  evidence,  and  such  evidence  proved  conclusively, 
that  the  sellers  did  not,  after  they  received  payment  for 
the  lead  by  bill,  retain  possessoin  of  the  mate's  receipts 
with  the  intention  of  continuing  or  retaining  any  pro- 
perty in,  or  control  over,  the  lead.  In  the  absence  of  any 
notice  from  the  sellers  to  the  Defendant  or  his  agents, 
not  to  make  out  and  deliver  to  the  purchasers,  bills  of 
lading,  the  Defendant  was  bound  to  make  out,  sign,  and 
deliver  bills  of  lading  to,  and  at  the  request  of,  the  pur- 
chasers, to  the  holders  of  the  bill  of  lading. 

Serjeant  Channell^  and  Mr.  Peacoeh^  for  the  Ee- 
spondents. 

The  lead  must  not  be  considered  to  have  reached 
its  journey's  end.  The  shipment  was  not  a  complete 
delivery  of  it  by  the  sellers  to  the  purchasers,  and 
©n  their  insolvency  they  were  entitled  to  stop  the 
lead  in  transitiL     3Iiles  v.     Gorton  [a).     jS'o  case  haa 

[a]  2  Cr.  &  Mee.  504. 
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been  cited  against  the  sellers'  right  to  stop  in  transitu.        '^^'^^' 
The  signing  of  tlie  receipts  by  the  ship^s  husband  was    Cowas^e 
an  admission,  tliat  the  lead  continued  to  be  the  pro-    m     '"' 

^      ^  J-  illOMI'SON. 

perty,  and  subject  to  the  order,  of  the  sellers,  and 
they  retained  their  property  in  the  lead,  as  long  as 
they  retained  the  receipts  for  it.  The  goods  were 
sold  under  a  contract  to  deliver  them  on  board  the 
ship  to  be  named  by  the  purchaser.  In  su(ih  a  case, 
the  seller  retains  his  property  in  the  goods,  by  taking  a 
receipt  for  them,  from  the  person  in  charge  of  the 
ship ;  and  so  long  as  he  keeps  this  receipt  in  his  own 
hands  the  shipment  is  not  a  complete  delivery  to  the 
buyer.  Craven  v.  Rijder  (a).  Abbott  on  Shipping  [b). 
He  still  retains  his  right,  if  the  receipt  be  refused  him 
at  the  time  of  shipment,  and  the  master  afterwards 
sign  and  deliver  a  bill  of  lading  to  the  purchaser  who 
becomes  insolvent,  after  the  departure  of  the  ship. 
Ruck  V.  Hatfield  (c).  JN'either  did  the  signing  of  the 
bill  of  lading  to  the  purchaser  affect  the  sellers'  right 
to  stop  the  goods.  Thompson  y.  Trailed).  The  receipts 
were  the  proper  evidence  of  the  sellers'  property  in 
the  lead  ;  the  signing,  therefore,  by  the  captain  of 
the  vessel,  of  the  bills  of  lading,  for  the  lead,  without 
requiring  the  delivery  of  the  receipts  for  it,  did  not 
pass  the  sellers'  property  in  the  lead  from  them  to 
third  persons.  In  Graven  v.  Ryder^  Chief  Justice 
Gihbs^  in  giving  judgment,  says,  ''the  person  in  pos- 
session of  the  lighterman's  receipt,  is  the  person  en- 
titled to  the  bill  of  lading,  which  ought  to  be  given 
only  to  the  holder  of  the  receipt."  No  distinction 
exists  in  that  case  from  the  present,  except  in  the 

{a)  6  Taunt.  483.  {h)  6  Edit.  469. 

(0  0  B.  &  Aid.  632.  {d)  6  B.  &C.  36. 
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1845.       form  of  the  receipt.     The  receipt  lias  iievcr  been  parted 
CowAs-jEE    Avitli  by  tlie  seller. 

TiioMF^ox.  i^(,^,j  Bkougham  : 

25th  July.  Messrs.  Boggs^  Taijlor  and  (/O.  bought  of  Messrs. 
Thompson  and  Co.,  iu  the  city  of  London^  100  tons  of 
British  pig  lead  '^frcc  on  board,"  at  £20  per  ton,  to 
be  paid  for  by  acceptances,  at  six  months,  upon  delivery 
on  board,  or  in  cash  at  2-|  per  cent,  discount ;  at  the 
option  of  the  sellers.  The  lead  was  delivered  on 
board,  and  receipts  taken  by  the  lighterman,  from  the 
mate  of  the  vessel,  which  vessel  was  chosen  and  indi- 
cated by  Boggs^  Taylor  and  Co.,  the  purchasers.  The 
sellers  elected  to  be  paid  by  acceptances  at  six  months, 
which  they  immediately  received  from  the  purchasers, 
and  the  latter  having  failed  soon  after,  both  after  they 
accepted  the  bill  and  after  the  master  of  the  vessel  had 
signed  bills  of  lading.  The  question  arose  at  Bombay^ 
in  an  action  of  trover,  by  the  Appellants,  the  dispute 
being,  whether  these  goods  were  in  transitu^  so  as  to 
give  Thompson  and  Co.  a  right  of  stoppage,  or  had 
reached  their  journey's  end,  and  were  completely  vested 
in  the  purchasers,  Boggs  and  Co.,  and  their  assignees, 
under  the  bill  of  lading. 

It  is  proved  beyond  all  doubt,  indeed  it  is  not 
denied,  that  when  goods  are  sold  in  London^  ^'free  on 
board,"  the  cost  of  shipping  then  falls  on  the  seller, 
but  the  buyer  is  considered  as  the  shipper.  The  ar-* 
gument  of  the  Eespondent  and  of  the  Court  below,  we 
must  presume  (having  no  note  of  the  reasons  for  the 
judgment  under  Appeal),  is,  that  the  mate's  receipt  was 
never  given  up  by  Thompson  and  Co.,  to  Boggs ^  Taylor^ 
and  Co.,  and  that,  therefore,  the  sale  was  not  com-^ 
pleted,  the  delivery  was  imperfect,  something  remained 
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to  be  (lone,  and  the  transaction  was  not  finished,  nor       ^s^^- 
the  transitus  dctcmiined.  Cowas-jer 

We  are  clearly  of  opinion,  that  the  non-delivery  of  thumfsox. 
the  receipt  can  operate  nothing  whatever,  and  on  this 
plain  ground,  that  Thompson  and  Co.  ought  to  have  de- 
livered it  up  ;  it  was  their  clear  and  bounden  duty 
so  to  do ;  and  it  would  be  preposterous  that  they 
should  avail  themselves  of  their  own  wrong  against 
the  other  party,  whom  they  had  injured.  What  pos- 
sible right,  could  they  have  to  retain  the  receipt,  which 
belonged  to  Boggs^  Taylor  and  Co.,  as  much  as  any  chat- 
tel in  their  possession  ?  It  is  admitted  by  one  of  the  firm, 
in  a  conversation  sworn  to  by  a  witness,  and  not  in 
the  least  contradicted  by  any  other  evidence,  or  by  his 
cross  examination,  that  if  the  receipt  had  been  asked 
for,  it  would  have  been  given  up.  This  was  a  matter 
of  course.  Either  a  mere  oversight,  or  a  fraud,  must 
have  caused  its  being  retained,  after  the  acceptance 
was  taken  on  the  delivery  of  the  goods — which  ac- 
ceptance was  a  payment  in  substance  ;  for  a  payment 
in  cash  would  have  been  made  had  the  sellers  preferred 
to  lose  the  two  and  a  half  per  cent,  discount ;  therefore, 
they  never  can  be  heard,  to  set  up  the  possession  of  the 
receipts  against  the  purchaser  of  the  goods.  They 
were  bound  to  give  them  up,  in  good  conscience,  and 
would  have  been  compelled  so  to  do,  had  a  bill  in 
equity  been  filed  against  them,  and  all  actions,  incon- 
sistent with  the  equities  of  the  purchasers,  would  have 
been  staid — or  trover  might  have  been  maintained  for 
the  receipts,  at  law  :  therefore,  the  argument  fails  en- 
tirely, which  is  founded  on  the  possession  of  them. 

Indeed,  numberless  reasons  occur  to  show,  that  no 
Buch  doctrine  can  have  any  foundation  as  the  one  on 
which  the  Judgment  below  proceeded.    The  lighterman 
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184.'>.^  may,  and  gonorally  doos,  take  ono  re(*(M'j)t  for  all  tlie 
(\>wAs-jr.K  goods  ho  dnlivors,  s])0(!ifyiiig  cacli  parcel.  TJion  how 
can  the  complete  delivery  of  ca(;h  person's  goods,  and 
their  property  vesting  finally  in  him,  depend  on  tlie 
possession  of  a  docnment  which  only  one  of  tluim  can 
by  possibility  hold  ?  P>nt  tlie  best  answer  to  the  po- 
sition contended  for,  and  the  best  removal  of  it  from 
the  case,  is  the  obvions  consideration,  that  the  taking 
a  receipt  is  a  mere  accident,  not  essential  to  the  trans- 
action between  the  buyer  and  seller,  however  good  for 
binding  a  third  party,  the  ship  owner  or  his  captain 
and  mate  ;  and  no  receipt  being  necessary,  no  non- 
delivery of  it  can  affect  the  proceeding.  Suppose  the 
lighterman  took  no  receipt,  or,  taking  it,  dropt  it  into 
the  water,  or  otherwise  lost  it,  shall  it  be  said  that  tho 
delivery  of  the  goods  is  the  less  complete,  when  the 
stipulated  price  has  been  paid,  or  an  equivalent  for  it 
taken  in  an  acceptance  according  to  the  contract  ? 

r)oes  not  the  taking  that  acceptance,  which  was  by 
the  contract  only  to  be  given  by  the  purchaser  on  the' 
delivery  of  the  goods,  and  to  be  given  for  each  parcel 
as  delivered,  at  once  show  that  the  delivery  was  com- 
pleted, that  nothing  remained  to  be  done,  that  the 
goods  had  reached  their  journey's  end,  and  that  they 
were  no  longer  in  transitu  to  be  stopt  ? 

The  cases  and  authorities  resorted  to,  prove  really 
nothing  in  favour  of  the  Judgment.  Craven  v.  Ryder 
(6  Taunt.  433)  differs  materially  from  the  present  case, 
in  having  an  order  from  the  sellers  to  the  captain,  ^^  to 
receive  the  goods  for  and  on  account  of  the  Plaintiffs" 
(the  sellers),  and  in  the  receipt  expressly  stating,  that 
they  were  received  for  mid  on  account  of  the  sellers ; 
and  it  was  proved  that  this  form  had  been  recently 
adopted,  for  the  express  pui'pose  of  giving  the  shipper  a 
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command  over  the  goods,   until  the  receipt  should  be       i^^^- 

given  up  for  tlie  bill  of  lading.     It  is  true,  Gihbs^  C.  J.,    Uowas-jee 

says  he  should  have  held  the  same  opinion  had  the  re-    Thompson. 

ceipt  been  in  the  old  form ;  yet  he  says  the  change  is  a 

circumstance  to  be  considered.     Nor  can  we  argue  that 

it  is  otherwise,  than  an  important   distinction  between 

that  case  and  this.     Dallas^  J.,  who  tried  the  cause, 

said,  the  jury  were  clear  that  the  Plaintilf  never  had 

parted  with  the  possession  ;  so  that  he  considered  the 

fact  of  continuing  possession  as  having  been  left  to 

them.     Moreover,  there  was  evidence  in  the  present 

ease  that  by  the  custom  of  the  trade,  when  goods  were 

sold  '^  free  on  board,"  the  buyer  is  considered  as  the 

shipper,  though  the  seller  is  to  carry  them  for  him  to 

the  vessel ;  and  we  know  not  if  any  such  evidence 

was  given  in  Craven  v.   Ryder.     If  that  Judgment  be 

understood  to  hold  this  evidence  immaterial,  then  we 

are  unable  to  concur  with  it. 

In  Ruck  V.  Hatfield  (5  B.  &  Aid.  G32),  a  receipt  was 
tendered  to  the  mate,  who  had  the  command,  stating 
that  the  goods  were  shipped  on  account  of  the  Plaintiff 
(the  seller),  but  he  refused  to  sign  it,  and  delivered  bills 
of  lading  ;  and  Abhotf,  Chief  Justice,  held  that' the  De- 
fendant ought  to  have  signed  the  receipt  so  tendered, 
which  would  have  been  an  acknowledgment,  that  the 
goods  were  delivered  on  account  of  the  Plaintiif. 

In  Thompson  v.  Trail  (6  B.  &  C.  36),  there  was  no 
mention  of  the  goods  being  received  on  account  of  the 
Plaintiff  ;  but  though  this  is  alleged  to  have  been  deemed 
immaterial,  the  case  in  Banc  turned  entirely  on  the 
question  whether  or  not  there  was  evidence  of  a  con- 
version. 

Keliance  was  placed  on  a  passage  in  Abbott  on  the 
Law  of  Shipping,  Part  lY.  c.  10.  (p.  4G9,  G  Ed.),  in 
•      VOL  III.  c  2 
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w]ii(;]i  ilio  casos  of  Rm/c  v.  llaljieldwml  Craven  v.  Jlijiler 
(\)WAs-jEE  arc  cited.  ]>ut  in  jiiiotlicT  ])assn^o  of  more  distinct- 
ness, Pai't  IV.  c.  4,  (p.  r)01,)  the  learned  antlior  says^ 
that  the  master  slioukl  take  care  not  to  &i^n  a  bill  of 
lading  before  he  has  had  tlio  i-eceipt  returned,  else  he 
may  make  himself  responsible  to  the  slilp[)er  and  tho 
holder  of  the  receipt.  But  he  goes  on  to  say^  how  he 
may  make  himself  responsible,  and  in  what  event,  in 
case  the  shipper  has  a  legal  light  to  have  the  goods 
delivered  to  his  own  order. 

The  qnestion  in  all  the  cases  between  buyer  and 
seller,  which  is  the  case  here,  is,  whether,  or  not,  any- 
thing remained  to  be  done  as  between  these  two  par- 
ties. The  importance  of  keeping  that  in  view  and 
always  attending  to  this,  whether  the  question  aiises 
between  these  two  parties  or  between  one  of  them,  the 
seller,  and  some  third  party,  is  well  stated  by  Le  Blanc 
J.,  in  Busk  v.  Davis  (2  M.  &  S.  403),  and  WJdtehousex, 
Frost  (12  East.  621).  In  the  present  case,  it  is  quite 
clear,  that  nothing  whatever  remained  to  be  done,  bot 
tween  the  buyer  and  seller,  nnless  it  be  that  the  former 
ought  most  certainly  to  have  delivered  up  the  mate's 
receipt,  which  he  wrongfully,  or  by  oversight,  kept  pos- 
session of,  without  the  shadow  of  a  right  to  it ;  and 
whether  it  be  wrong  or  error,  he  is  not  the  party  to 
take  advantage  of  this. 

The  Judgment  below  must  be  reversed.  The  costs 
below,  if  any  have  been  paid  by  the  Defendant  (Appel- 
lant), must  be  returned  to  him,  and  the  Plaintiff  (Re- 
spondent), must  pay  the  costs  of  the  suit  below-. 
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Archibald      Francis      ARBnTHNOT, 

George     Arbuthnot,      William  ^   .       ,,     , 
M'Taggart  and  Alexander  Mac-  i  ^W^^^^^^^^j 


) 


KENZIE  -  -  . 

AND 

John  Bruce  Norton  -  -  Respondent* 

On  A^yjjeal  from  the  Supreme  Court  of  Judicature  at 

Madras. 

JL  HE  question  in  this  case  was  the  validity  of  an  as-       g^j^  ^^-^^ 
signment,    made  to  the  Appellants,   by  the  late  Sir        i®^^- 
John  David  Norton^  a  Puisne  Judge  of  the  Supreme     An  assign- 
Court    of   Judicature    at   3Iadras,    of    the    sum    of  Pu^ne  Judge 
E.  25,000  (£2,500),  which,  by  virtue  of  the  Act,  oftiieSu- 
6  Geo.  lY.,  c.  85,  was  payable  to  his  legal  personal  re-  at  Madras, 
presentatives,  in  the  event  of  his  death,  while  in  pos-  ?*  equaUo  the 
session  of  the  office  of  Jado-e.  amount  of  six 

months 

By  the  Act  of  Parliament,  6    Geo.  IV.,   c.  85,  in-  salary,"  di- 
tituled,   '^  An  Act  for  further  regulating  the  Payment  l^'oellYTc. 

85,  to  be  paid 
*  Present:  Members  of  the  Judicial  Comm-if  tee, —The  Lord  Presi-  *^  ^}^  "legal 
dent  (the  Duke  of  Buccleugh),  the  Vice-Chancellor  Knight  Bruce,   presenta- 

the  Eight  Fon.  Dr.  Lusliingfcon,  and  the  Eight  Hon.  T.  Pemberton  tives"  of  such 

T    .  ,  Judge,  in  case 

^®'^^-  ho  shall  die. 

Privy  Councillors, — Assessors,— Sir's,.  II.  East,  Bart.,  and  Sir  E.  in  and  after 

Eyan.  ^^  months' 

possession  of 
....  ,  ,    .  ^   ,         .  office,  is  a 

valid  assignment,  bemgavested  contingent  interest  in  such  Jud^-e:  and  not 
being  payable  during  the  lifetime  of  the  Judge,  is  not  an  assignment  of 
salary,  withm  the  5  &  6  Ediu.  III.,  c.  16,  and  49  Geo.  III.,  c.  126,  and,, 
theicfore,  contrary  to  public  policy. 


I.IG 


cast:?!  in  TiiK  riuvY  roTiNcrL 


IS  Hi. 


V. 

Norton. 


of  Siiljirlos  and  IVnsioiis  to  tlio  Judges  of  His  Majosty's 
AuHiJTiiNoT  Courts  in  India,^^  and  which  in  its  preamble  recit(?s, 
^'Tliat  it  was  deemed  expedient  to  nit^ke  further  pro- 
vision for  all  sucli  Judges,  so  as  that  the  acceptance  of 
their  respective^  ofhces  shoidd  not  be  the  occasion  of 
actual  loss  to  their  rei)rescntatives,  in  the  event  of  the 
death  of  any  such  Judges  taking  -place  after  their 
arrival  in  India,^^  it  is,  by  the  5t]i  section,  enacted, 
^'That  when  and  as  often  as  it  shall  happen  that  any 
such  Judge  should  depart  this  life,  while  in  possession 
of  such  office,  and  after  the  expiration  of  six  calendar 
months  from  the  time  of  his  arrival  in  India,  for  the 
purpose  of  taking  upon  him  the  office  of  Judge,  then 
and  in  such  case  the  Court  of  Directors  of  the  East 
India  Company  shall,  and  they  are  thereby  required  to 
pay,  or  direct  and  cause  to  be  paid,  out  of  the  territo- 
rial revenues  from  which  the  salary  of  such  Judge  so 
dying  should  be  payable,  to  the  legal  personal  repre- 
sentatives of  such  Judge  so  dying  as  aforesaid,  over 
and  above  what  might  have  been  due  to  such  Judge  at 
the  time  of  his  death,  a  sum  equal  to  the  amount  of 
six  calendar  months'  salary  of  the  office  of  such 
Judge." 

On  the  23rd  of  October  1841,  Sir  John  Norton 
was  appointed  a  Puisne  Judge  of  the  Supreme  Court 
of  Judicature  at  Madras,  where  he  arrived  in  April 
1842,  and  entered  upon  his  judicial  duties,  and  died  on 
the  24th  of  September  1843,  while  in  the  possession 
of  his  ojSice,  leaving  the  Eespondent  his  executor  and 
legal  personal  representative. 

Upon  the  death  of  Sir  John  Norton,  a  sum  of 
money,  equal  to  one  half  year's  salary  (E.  25,000), 
became,  in  accordance  with  the  terms  of  the  before- 
mentioned   Act  of  railiament,  .payable  to  his  legal 
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personal  representatives,   Avhich  sum  tlic  Ecspondeut,       ^^'^^• 
as  such  legal  personal  representative,  received.  Arbutuxot 

Previous  to  the  month  of  Aur/iisf  1842,  Sir  John  ^^1^^^^,^^ 
Norton  had  obtained  certain  pecuniary  advances  from 
the  Appellants,  who  are  merchants  and  agents  at 
3fadras  ;  to  secure  the  repayment  of  which,  he  made 
an  assignment  to  them  of  a  policy  of  insurance,  ef- 
fected on  his  life  for  £2,500  ;  and  subsequently  be- 
coming further  indebted  to  the  Appellants,  he,  upon 
their  demand  for  additional  security,  addressed  a  letter 
to  them,  dated  the  20th  of  Aur/ust  1842,  which  was  as 
follows : — 

^'  Gentlemen, — I  acknowledge  to  have  received  from 
you  a  second  bill  on  Messrs.  Coutts  and  Co.,  in  favour 
of  Felix  Pryer^  Esq.  Now,  for  the  repayment  to  you 
of  the  monies  payable  in  respect  of  such  bill,  I  pledge 
and  make  liable,  not  only  the  policy  of  insurance  in 
your  hands,  and  the  other  property  made  liable  to  you 
for  the  previous  advances  ;  I  further  make  liable  for  all 
such  advances,  including  the  monies  in  respect  of  the 
aforesaid  bill  of  exchange,  and  do  agree  to  assign,  and 
do  assign  to  you  the  sum  of  £2,500,  payable  to  my 
personal  representatives,  in  case  I  should  die  in  pos- 
session of  my  ofiice  of  one  of  the  Judges  of  the  Su- 
preme Court ;  and  do  agree  that  this  sum  shall  be  re- 
ceived by,  and  be  payable  to  you,  as  a  further  security 
for  all  such  advances,  and  any  balance  I  may  owe  to 
you." 

At  the  time  of  the  decease  of  Sir  John  Norton^  a 
balance  was  due  to  the  Appellants,  amounting  to  the 
sum  of  Es.  51,421.  13a.  8p. ;  and  they  claimed  to 
be  entitled  to  receive  in  part  discharge  of  that  balance, 
the  sum  of  money  which  the  Eespondent  had  received 
in  respect  of  the  allowance  directed  to  be  made  by  the 
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Sditulc  I)(^foro-inentioni;(l,  to   tlic  "  legal   pcrsoiuil  rc- 
presoiitativcs"  of  ii  deceased  Judge  in  Jndia. 

Oil  the  3rd  of  April  1844,  the  Appellants  exhibited 
their  Lill  of  Complaint  on  the  Equity  side  of  the  Su- 
jirenic  Court  of  Judicature  at  Madras,  against  the 
Respondent,  stating  the  facts  and  circumstances  above 
set  forth,  and  further  stating  that,  under  the  aforesaid 
assignment  of  the  20th  of  August  1842,  they,  the 
Appellants,  were  entitled  to  have  the  said  sum  of 
Es.  25,000  applied  towards  the  payment  and  discharge, 
so  far  as  the  same  would  extend,  of  the  balance  of 
Es.  51,421.  13a.  8p.,  due  by  the  said  Sir  John 
Norton  to  them,  the  Appellants,  as  aforesaid,  and 
praying  that  the  said  assignment,  bearing  date  the  20th 
of  August  1842,  might  be  declared  to  be  a  good  and 
valid  assignment  to  the  Appellants,  of  the  monies  pay- 
able under  and  by  virtue  of  the  said  Act  of  Parliament 
as  aforesaid ;  and  that  the  Eespondent  might  be  de- 
creed to  be  a  trustee  for  the  Appellants  of  the  said 
sum  of  Es.  25,000,  so  received  by  him  under  such  Act, 
and  that  if  the  Eespondent  did  not  admit  the  correct- 
ness of  the  account  so  sent  to  him  by  the  Appellants 
on  the  2nd  of  November  1843,  as  aforesaid,  then  that 
an  account  might  be  taken  of  what  was  due  and  owing 
to  the  Appellants  for  and  on  account  of  the  said  Sir 
John  Norton,  deceased,  and  that  an  account  might 
be  taken  of  all  sums  of  money  received  or  to  be  re- 
ceived by  the  Appellants  for  and  on  account  of  the 
said  policy  of  insurance,  the  Appellants  offering  to 
give  credit  for  the  same  when  the  same  should  be  re- 
ceived by  them  or  their  agents,  and  that  the  balance 
due  to  the  Appellants  after  such  receipts  might  be  as- 
certained, and  that  the  Eespondent  might  be  decreed 
to  pay  to  the  Appellants  the  said  sum  of  Es.  25,000, 
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so  far  as  the  same  would  extend,  in  discharge  of  such 
balance. 

The  Eespondcnt  by  his  answer  admitted  all  the  facts 
and  circumstances  hereinbefore  stated  ;  but  submitted,  ^'«i'^'^"«i^'- 
as  a  matter  of  law  for  the  judgment  of  the  Court, 
whether  or  not  the  letter  of  the  20th  of  Aiic/iist  1842, 
was  a  valid  and  elfectual  assignment  of  the  sum  iu 
question  ;  and  he  insisted  that  such  sum  was  not  as- 
signable or  disposable  bj^  Sir  John  Norton  as  part  of 
his  estate. 

The  cause  came  on  to  be  heard  on  bill  and  answer, 
on  the  29th  and  olst  of  Juli/  1844,  before  the  Supreme 
Court  at  Madras,  and  on  the  12th  of  September  1844, 
judgment  was  pronounced  by  Sir  Edward  Ganihier, 
Chief  Justice,  when  the  Court  ordered  and  decreed 
that  the  Bill  of  Complaint  of  the  Appellants  should 
be  dismissed  without  costs. 

From  this  Decree,  the  Appellants  brought  the  pre- 
sent Appeal. 

Mr.  Kinderdcij,  Q.C.,   and  Mr.   II,  Prendergastj 
for  the  Appellants. 

Under  the  6th  Geo,  lY.,  c.  85,  Sir  John  Norton, 
having  been  six  months  in  the  possession  of  his  office 
of  Puisne  Judge,  acquired  a  right  to  have  the  sum  of 
25,000  rupees  paid  to  his  legal  personal  representa- 
tives, in  the  event  of  his  dying  while  in  such  posses- 
sion ;  he  had,  therefore,  such  an  interest  as  was  assign- 
able in  equity.  The  letter  of  the  20th  of  August  1842, 
constitutes  a  valid  and  effectual  assignment  of  such 
interest.  The  question  turns  upon  the  words,  legal  per- 
sonal representatives. — [The  Vice-Chancellor  Knight 
Bruce:   The  word  personal  is  not   to   be   found   iu 


V. 
NoUTON. 
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iRi^>.  tlic  Statute  of  DistrihiitloiiM.  1  do  not  iliiuk  tliere 
Akbuthnot  i'^  finy  case  in  wlu(;li  tlic^  words,  logal  personal  repre- 
Hciitat  i  vos,  have  been  lield  to  be  next  of  kin.] — Tlie  cases, 
in  wliieli  Courts  of  Equity  have  decided  tliat  the  wordsj 
k^gal  or  personal  I'epresentatives  meant  next  of  kin, 
liave  always  been  either  upon  the  construction  of  a 
Will  or  a  Deed,  where  it  was  evidently  the  intention  of 
the  testator  or  the  parties  to  the  ])ecd,  to  exclude 
executors  or  administrators.  Bridge  \.  Abbott  (a).  Pa- 
lm v.  [Jills  (b).  Evans  v.  Charles  [c).  Buhner  v. 
Jay  (d).  Here  the  question  arises  upon  the  words  of 
the  Act  of  Parliament,  where  the  legal  eifect  must  be 
given  to  the  words  '^  legal  personal  representatives," 
this  must  mean  executors  or  administrators.  The  in- 
tention of  the  Legislature  is  clear.  A  sum  of  money, 
equal  to  half  a  year's  salary,  is  to  be  paid,  to  the  legal 
personal  representatives  of  a  Judge  dying  in  office — 
that  can  only  mean  the  persons  who  shall  represent 
his  estate.  The  Court  below  proceeded  on  the  assump- 
tion that  Sir  John  Norton  had  no  vested  interest  in 
this  sum,  and  could  not,  therefore,  assign  it ;  but  if 
the  words  of  the  Act  of  Parliament  mean  any  thing, 
they  make  it  part  of  his  personal  estate,  and  he  had  a 
right  to  select  to  whom  it  might  go — ^lie  could  choose 
liis  own  executors.  How  can  it  be  said  that,  if  undis- 
posed of,  this  sum  would  not  form  assets  in  the  hands 
of  his  executors,  and,  as  such,  liable  to  the  claims  of 
creditors  ?  If  that  is  so,  what  is  there  to  prevent  him 
prospectively  charging  it  by  deed  inter  vivos  ?  Many 
cases  might  be  put,  of  property  which  could  not,  by 
any  possibility,  fall  into  possession  in  the  party's  life- 


{a)  3  Bro.  C.  C.  224.  {h)  1  Myl.  &  K.  470. 

\c)  1  Aiist.  128.  \d)  4  Sim.  48. 
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time,  mid  yet  it  is  assignable,  such  as  a  post  obit  bond,        ^''^'*^- 
payable  at  the  party's  death.  Arbuthnot 

Then  it  is  said,  that  the  assicrnmcnt  of  such  an  in-  ^.t  '^' 
terest  is  contrary  to  the  policy  of  law,  and  within  the 
meaning  of  5  &  6  Edtu,  III.,  c.  16,  which  was  extended 
to  Indiahy  49  Geo,  III.,  c.  126.  This  is  not  an  assign- 
ment of  salary  ;  for  the  Act  expressly  calls  it  ^'  a  sum 
equal  to  half  a  year's  salary."  It  is  true  that  the  law 
will  not  allow  the  emoluments  of  an  office  to  be  aliened, 
where  the  separation  of  those  emoluments,  from  the 
office  to  which  they  are  annexed,  would  be  inconsist- 
ent with  public  policy.  It  will  not  admit  the  enjoy- 
ment of  the  emoluments  to  be  in  one  person  while 
the  office  remains  in  another.  In  the  case  of  military 
half -pay,  it  is  not  merely  a  reward,  but  a  retainer  for 
future  services  ;  but  here,  when  this  sum  bccor^os  pay- 
able, the  party  must  be  dead. — [The  Vice-Chancellor 
Knight  Bruce:  Have  not  the  public  an  interest  in 
seeing  that  a  person  holding  the  high  office  of  a  Judge, 
should  not  die  in  such  circumstances,  as  that  there 
should  not  be  assets  sufficient  to  defray  the  expenses  of 
his  funeral  ?J — In  Davis  v.  The  Duke  of  Marlborough  {a\ 
it  was  laid  down  by  Lord  Eldon^  that  a  pension  for  past 
services  might  be  alienated.  Where  there  is  no  euro 
of  souls,  the  profits  of  a  Canonry  may  be  assigned. 
Greenfell  v.  The  Dean  and  Canons  of  Windsor  (b). 
In  the  same  way  it  has  been  held,  that  half -pay  is 
not  assignable,  future  services  being  contemplated. 
McCarthy  v.  Goold  (c).  Gibson  v.  The  East  India 
Company  {d).  Stone  v.  Lidderdale  {e).  But  in  none 
of  these  cases  has  it  ever  been  held  that  a  pension 

[a)  1  Swan.  79.  {h)  2  Beav.  544 

[c)  1  B.  &  B.  387.  Id)  5  Biug.  N.  0.  262. 

(e)  2  Anst.  533. 
VOL.    III.  D  2 
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18 iG.        given  in  remuneration  of  past  services,  and  not  for  the 
AuBUTiiNOT  pnr})osc  of  keeping  the  party  in  a  situation  for  future 
services,  Avas  not  capable  of  being  assigned. 


V. 

Norton. 


Mr.  Chilton  J  Q.C.,  and  Mr.   Jenkins,  for  the  Ke- 
spondent. 

First.  Upon  the  true  construction  of  the  6th  Geo. 
TV. J  c.  85,  no  interest  in  the  fund  thereby  expressly 
directed  to  be  paid  to  the  '^  legal  personal  represen- 
tatives" of  a  deceased  Judge,  vested  in  Sir  John 
Norton^  so  as  to  enable  him  to  assign  or  transfer  the 
fund  ;  on  the  contrary,  the  fund  in  question,  being  in- 
tended by  the  Legislature  as  a  gift  or  gratuity,  to  arise 
and  be  payable  only  upon  the  decease  of  the  Judge 
while  in  office,  in  order  that  the  acceptance  of  office 
should  not  occasion  loss  to  his  personal  representa- 
tives. We  do  not  dispute  that,  where  the  term  legal 
personal  representative  occurs  in  the  Act  of  Parlia- 
ment, it  means  executor  or  administrator,  for  the  same 
hand  is  to  receive  it  that  is  to  receive  the  other  part  of 
his  personal  estate ;  but  it  is  also  clear,  from  the  pre- 
amble, that  the  meaning  of  the  Legislature  was,  that 
the  next  of  kin  of  any  Judge  dying  in  office,  are  the 
persons  who  would  be  entitled,  according  to  the  Sta- 
tute of  Distributions.  Cotton  v.  Cotton  (a).  Robinson 
V.  Smith  (h).  Sty  thy.  Monro  {c\  Baines  v.  Ottey  (d). 
And  we  submit  that,  from  the  preamble  of  the  Act,  it 
is  to  be  inferred  that  the  Legislature  intended  to  make 
some  provision  for  the  family  of  the  Judge  dying  in 
office,  to  enable  them  to  return  home.  If  the  Legis* 
lature  had  intended  to  give  this  benefit  to  the  party 

{a)  2  Beav.  67.  {h)  6  Sim.  47. 

{•c)  lb.  59.  id)  1  Myl.  &  K.  465. 
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himself,  irrespective  of  his  family,  why  should  not  the        1846. 
Act  have  made  the  half  year's  salary  payable  in  ad-  AiiiiurnNOT 
vance  ?  But  no  ;  the  party  himself  can  never,  by  any     ^^  ^• 

.     .  '  !<»■,.  1.       .  "^         NoiiTON. 

possibility,  become  possessed  of  this  sum.  It  is  no- 
thing but  a  bare  possibility,  and  not  coupled  with  any 
interest,  and  is,  therefore,  not  assignable  at  law.  Jones 
V.  Roe  {a). 

Secondly.  It  is  against  public  policy  to  allow  this 
sum  to  be  assigned.  The  distinction  attempted  to  be 
made  between  a  pension  for  past  services,  without  re- 
ference to  future  employment,  and  that  with  reference 
to  future  employment,  is  untenable.  The  assignment  is, 
therefore,  void,  as  against  public  policy.  Lidderdale  v. 
The  Duke  of  Montrose  (h).  Davis  v.  The  Duke  of  Marl- 
horough, 

Mr.  Kindersley^  in  reply. 

The  principle  upon  which  Courts  have  held  pen- 
sions and  salaries  of  public  officers  inalienable,  is, 
either  that  they  are  given  to  keep  up  the  dignity  of  the 
office,  or  to  ensure  a  due  discharge  of  its  duties.  And 
it  has  been  held  in  either  case,  that  it  is  against  public 
policy  to  assign  such  a  salary.  But  the  question  here 
is,  what  is  this  half  year's  salary.  It  is  obvious  that  it 
is  given  to  prevent  loss  to  the  personal  estate  of  the 
party,  by  his  going  out  of  this  country  to  take  office  in 
India,  *  Then,  if  it  is  to  be  coiisidered  as  personal 
estate  and  subject  to  debts,  why  may  not  the  party 
himself  pay  a  particular  creditor  in  preference  to  the 
others  ? 

(«)  3  Term  Eep.  88  ;  and  see  note  to  Purefoy  v.  Rogers.  2  Saund. 
Bep.  388  n.  Ed.  1845.  See  also  Prosser  v.  Edmonds,  1  Y.  &  Col.  481 , 
{h)  4  Term  Kep.  248. 
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^^'^^*'  Tlic  liight  IIoii.  ]Jr.  Lusiiington  : 

AiiBUTiiNOT       The  question  in  this  case  arises  between  Messrs. 
NouTON      Arlmthnot  k  Co.,  who  are  merehauts  and  hankers  car- 
rying on  business  at   3Iadras,   and  Mr.  John  Bnw^ 
Norton^  who  is  the  son  and  executor  of  the  late  8ir 
John  David  Norton^  who  was  one  of  the  Puisne  Judges 
of  the  Supreme  Court  of  Madras ;  and  it  relates  to  a 
sum  of  £2,500,  wliich  is  payable  by  virtue  of  the  Sta- 
tute Gtli  of   Geo.  lY.,  cap  85,  and  wliich  is  granted  in 
the  following  manner  (so  far  as  relates  to  this  question) : 
^'  that  when  and  so  often  as  it  shall  thereafter  happcni, 
that  any  Puisne  Judge  of  the  Supreme  Court  of  Judi- 
cature at  Madras^  shall  depart  this  life,  while  in  pos- 
session of  the  said  office,  and  after  the  expiration  of  six 
calendar  months  from  the  time  of  his  arrival  in  Indla^ 
for  the  purpose  of  taking  upon  him  the  office  of  Puisne 
Judge,  then,  and  in  all  and  every  of  such  cases,  the 
Court  of  Directors  shall,  and  they  are  thereby  required 
to  pay  or  direct,  and  cause  to  be  paid  out  of  the  terri- 
torial revenues,  from  which  the  salary  of  such  Puisne 
Judge,  so  dying,  should  be  payable,  to  the  legal  personal 
representatives  of  such  Puisne  Judge,   so  dying,  as 
aforesaid,  over  and  above  what  may  have  been  due  to 
such  Puisne  Judge  at  the  time  of  his  death,  a  sum 
equal  to  the  amount  of  six  calendar  months'  salaiy  of 
the  office  of  Puisne  Judge." 

The  sum  on  the  present  occasion,  that  is  equal  to  the 
amount  of  six  months'  salary,  is  £2,500,  and  the  claim 
of  the  Appellants  is  limited  to  that  sum ;  and  the  ques- 
tion is,  whether,  under  the  circumstances,  they  are 
entitled  to  it,  within  the  provisions  of  this  Act  ? 

l^ow  it  appears  that  some  time  anterior  to  the 
death  of  the  late  Sir  John  Norton^  he,  for  a  good  and 
valuable  consideration,  purported  to  make  an  equitable 
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assignment  of  all  liis  right  and  interest  in  this  £2,500,        1846. 
to  Messrs.   ArhutJinot^  in  consideration  of  monies  re-  Arbuthxot 
ceived  from  them ;  and  the  first  question  is,  whether     ^  ^• 
Sir  John  Norton  had  the  power  of  making  such  an 
assignment,  or  whether,  by  virtue  of  this  Act  of  Parlia- 
ment, this   fund  was   destined  to  go   to  some  other 
persons,  or  in  some  other  direction. 

With  regard  to  this  sum  of  £2,500,  their  Lordships 
are  all  of  opinion,  that  the  intention  of  the  legis- 
lature was  to  provide  against  a  contingency,  which 
had  arisen  in  two  or  three  antecedent  instances,  and 
which  contingency,  in  cases  to  come,  is  specifically  pro- 
vided for  by  this  Act  of  Parliament,  viz.  that  a  person 
taking  upon  himself  the  office  of  a  Judge  in  India^  and 
dying  in  the  possession  of  the  office,  having  been  put 
to  great  expenses  at  the  time  of  making  his  outfit  from 
this  country  to  India^  might  have  some  certain  means 
whereby  his  estate  would  be  enabled  to  be  reimbursed 
that  loss,  in  case  of  his  death  whilst  in  office. 

Their  Lordships  think,  that  any  construction  of 
this  Statute,  which  would  appropriate  this  fund  in 
any  other  way,  would  be  against  the  whole  intention  of 
the  legislature.  Without  saying  what  might  be  the 
meS,ning  of  the  words  which  I  have  read,  especially  the 
words  ''  legal  personal  representative,"  in  any  other 
case,  and  without  reference  to  any  other  context 
or  construction,  the  only  question  here  is,  what  is 
the  meaning  of  those  words  in  this  Act  of  Parliament  : 
and  we  are  all  of  opinion  that  they  mean  the  executor 
or  administrator  of  the  Judge  deceased,  and  that  the 
money  is  to  be  taken  as  part  of  his  general  assets,  and 
to  be  administered  as  such. 

That  being  so,  the  second  question  is,  whether  it 
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i^'iG.        was  in  the  power  of  Sir  John  Norton  to  assign  this 
Arbut^not   sum  of  money. 

No  question  has  been  raised  at  all,  that  if  it  was  in 
his  power,  the  letter,  which  forms  part  of  these  pro- 
ceedings, is  sufficient  to  constitute  an  equitable  assign- 
ment. 

Now  we  consider  the  £2,500  to  have  been  part  of 
liis  estate,  precisely  in  the  same  light,  and  precisely  of 
the  same  description,  as  if  it  had  been  a  policy  af  assu- 
rance upon  his  life ;  that  is  to  say,  a  certain  sum  of 
money  to  w^hich  he  would  be  entitled  upon  the  con- 
tingency of  a  certain  event ;  over  which  he  had  complete 
power  of  disposition  by  assignment  in  his  lifetime,  or 
by  testamentary  disposition,  if  he  thought  fit  to  exercise 
the  power  in  that  way. 

With  regard  to  the  last  question,  which  is  a  question 
certainly  which  their  Lordships  have  thought  deserv- 
ing of  greater  attention  and  consideration  than  either 
of  the  preceding  points  that  were  discussed  at  the 
bar ;  viz.  whether  this  assignment  is  against  public 
policy  or  not, — we  have  come  to  the  conclusion  that  it 
is  not  against  public  policy. 

In  giving  this  opinion,  we  do  not  in  the  slightest 
degree  controvert  any  of  the  doctrines,  whereupon  the 
decisions  have  been  founded,  against  the  assignment  of 
salaries  by  persons  filling  public  ofiices  :  on  the  con- 
trary, we  acknowledge  the  soundness  of  the  principles 
which  govern  those  cases,  but  we  think  that  this  case 
does  not  fall  within  any  of  these  principles  ;  and  we 
think  so  because  this  is  not  a  sum  of  money  which  at 
any  time  during  the  life  time  of  Sir  John  Norton^ 
could  possibly  have  been  appropriated  to  his  use,  or 
for   his  benefit,  for  the  purpose  of  sustaining  with. 
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decorum  and  propriety  the  high  rank  in  life,  in  which        1S46. 
he  was  placed  in  India,     We  do  not  see  any  of  the  Akbuthnot 
evils,  which  are  generally  supposed  would  result  from  the     ^   ^• 
assignment  of  this  sum,  inasmuch  as  during  his  lifetime 
his  personal  means  would  in  no  respect  whatever  have 
been  diminished,  but  remain  exactly  in  the  same  state 
as  they  were.     It  is  for  these  reasons,  that  their  Lord- 
ships are  of  opinion,  that  the  Judgment  of  the  Court 
below  was  erroneous,  and  that  we  are  under  the  neces- 
sity of  reversing  that  Judgment ;  but  being  all  of  opinion, 
that  this  was  a  case  which  it  was  necessary  for  an  exe- 
cutor to  have  the  judgment  of  a  Court  upon,  we  think 
tinder  the  special  circumstances,  that  the  costs  on  both 
sides,  both  here  and  in  India^  should  be  paid  out  of 
the  fund. 
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John  CowiI':  and  Otliors  - 


Appellants^ 


AND 


William  Eemfry  and  Others    - 


Respondents,' 


On  Ap^iKal  from,  the  Supreme  Court  of  Judicature  at 

Calcutta, 


,-..n    o  ....      I  HIS  was  an  action  brought  in  the  Supreme  CWrt 

lOtn  &lltn-^  PI 

Feb.  1846.     at  Calcutta^  to  recover  damages  for  the  non-periorm- 


*  Present :  Members  of  the  Judicial  Committee, — The  Lord  Presi- 
dent, (the  Duke  of  Buccleugh,)  Lord  Brougham,  the  Vice-Chan- 
cellor  Knight  Bruce,  the  Eight  Hon.  Dr.  Lushing-tonjandthe  Eight 
Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir 
E.  Eyan. 


C.  &  Co.  and 
H.  &  Co. 
wore  mer- 
chants at  Cal- 
cutta. H,  & 
Co.  sold  to 
C.  &  Co.  a  _ 
largo  quanti- 
ty of  indigo, 
through  the 
medium  of  a 
broker,  who 
drew  up  a 

addressed  to  II-  &  Co.,  and  submitted  it  to  H.  for  his  approval,  when 
J7  havino-  objected  to  a  particularwordremaining,  the  broker  took  the 
sold  note  1)0  C. ,  and  informed  him  of  II.' s  objection.  C.  struck  his  pen 
throu£^hthe  word  objected  to  by  /f.,  placing  his  initials  over  that  erasure, 
and  returned  it  to  the  broker,  who  thereupon  delivered  it,  so  altered,  to 
H.  &  Co.  The  broker  delivered  to  C.  &  Co.,  on  the  following  day,  a 
bouo-ht  note,  which  differed  in  certain  material  terms  from  the  sold  note. 
In  an  action  broughtby//.&  Co.  agauist  C.&Co.  for  non-performance  of 
the  contract  contained  in  the  sold  note,  the  Supreme  Court  at  Calcutta 
was  of  opinion,  that  the  sold  note  alone  formed  the  contract,  and  found 
for  the  Plaintiffs.  Uponappeal,  heldby  the  Judicial  Committee,  reversing 
suchfinding,thatthetransactionwasoneofboughtandsoldnotes,  and  that 
the  circumstances  attending  G.'s  alteration  of  the  sold  note  and  affixing 
his  initials,  were  not  sufficient  to  make  that  note,  alone,  a  binding  con- 
tract; and  that  there  being  a  material  variation  in  the  terms  of  the  bought 
note  mth  the  sold  note,  they  together  did  not  constitute  a  binding  contract. 


i 
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ance  of  a  contract  by  which  the  Appellants  (the 
Defendants)  engaged  to  purchase  of  the  Eespondents 
(the  Plaintiffs)  a  certain  quantity  of  indigo. 

The  Appellants  and  Eespondents  both  constituted 
mercantile  houses  at  Calcutta, 

The  contract  was  made  through  the  instrumentality 
of  a  broker  [of  the  name  of  Holmes^  who  then  carried 
on  business  in  partnership  at  Calcutta, 

The  breach  of  the  contract  consisted  in  the  Appel- 
lants' refusal  to  receive  and  pay  for  147  chests  of 
indigo,  being  part  of  a  much  larger  parcel  delivered 
to  the  Appellants  by  the  Eespondents,  and  which  the 
Appellants  afterwards  returned,  and  refused  to  receive 
or  pay  for,  upon  the  ground  that  by  the  specific  terms 
of  the  contract,  they  were  authorised  to  reject  these 
147  chests,  on  account  of  the  inferior  quality  of  the 
indigo  contained  in  them.  The  entire  parcel  consisted 
of  1,166  chests. 

The  declaration  stated,  that  the  Defendants  and 
one  William  AinsUe,  who  was  then  without  the  juris- 
diction of  the  Supreme  Court,  bargained  for  and 
bought  of  the  Plaintiffs  and  Rohert  John  Bring  in  his 
lifetime,  and  the  Plaintiffs  and  Bring  sold  to  the 
Defendants  and  Ainslic^  a  large  quantity  of  indigo, 
being  the  whole  produce  of  the  season's  indigo  of  two 
factories  and  six-sixteenths  of  the  produce  of  the 
season's  indigo  of  another  factory,  at  the  rate  or  price 
of  205  Company's  rupees  per  factory  maund  for  each 
and  every  maund  thereof,  free  of  brokerage,  with  the 
usual  allowance  on  rejections,  viz.  on  broken,  dusts, 
washings,  and  on  stuff  inferior  to  the  run  of  the 
parcels ;  delivery  to  be  taken  as  the  indigo  should 
arrive,   and    to   bo  paid  for   by  the  Defendants  and 
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18 iG.        Ainslie  to  the  riiiintifTs  and  Z)n??y  on  delivery  tlioroof ; 
CowiE       and  that  the  riaintiftn  and  Dritiy  sliould  have  the  op- 
tion of  giving  tlie  rejections  at  the  price  they  might 
be  valued  at  by  one  Mr.  A,   Lacroix^  or  to  withdraw 
them ;  and  that  in   consideration  that  the  Plaintiffs 
and  Dring  would  deliver  the  said   indigo,  Defendants 
and  Ainslie  promised  the  Plaintiffs  and  Dring ^  to  take 
delivery  of  and  accept  the  said  indigo,  and  pay  them 
for  the  same  on  delivery.     It  then  averred  that  the 
produce  of  the  two  factoiies  and  six-sixteenths  of  the 
third  factory  amounted  to  4,361  maunds  and  11  chit- 
tahSj  and  that  Plaintiffs  and  Dring  were  ready  and 
willing  to  deliver,  and  tendered  and  oft'erod  to  deliver, 
to  the   Defendants  and  Ainslie  the  said  indigo  as  it 
arrived,  and  requested  the  Defendants  |and  Ainslie  to 
take  delivery  of,  and  accept  and  pay  for,  the  same, 
and  that  Defendants  and  Ainslie  accepted  and  paid 
for  part  of  the  said  indigo ;  and  assigned   for  breach, 
that  they  would  not  accept  or  pay  for  the  residue, 
and  alleged  special  damage. 

To  this  declaration  the  Defendants  pleaded  three 
pleas  : — Pirst,  that  they  did  not  promise  as  alleged  ; 
Secondly,  that  Plaintffs  and  Dring  did  not  tender 
and  offer  to  deliver  the  residue  of  the  indigo  to  the 
Defendants  and  Ainslie  as  alleged  ;  Thirdly,  that  the 
said  residue  consisted  of  broken,  dust,  washings,  and 
stuff,  inferior  to  the  run  of  the  parcels,  and  that  Defen- 
dants and  Ainslie^  in  pursuance  of,  and  according  to, 
the  terms  of  the  contract,  rejected  the  said  residue. 
That  the  residue  so  rejected  was  afterwards  valued  by 
the  said  Lacroix  at  the  price  of  154  Company's  rupees 
per  ^factory  maund\  that  the  Defendants  and  Ainslie 
were  always  ready  and  willing  to  accept  and  pay  for 
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such   residue,    according    to    the    valuation   of    La-        1846. 
crolx^   of  which  the  Plaintiffs  and  Bring  had  notice  ;       Cowie 
but  that  the  Plaintiffs  and  Dring  would  not  deliver 
the  residue  at  that  price  or  valuation,  but  withdi'ew 
the  same. 

The  Plaintiffs  took  issue  on  all  these  pleas,  and 
thereupon  issue  was  joined. 

On  the  1st  of  Jidij  1842,  and  before  the  trial  of  these 
issues,  a  commission  to  examine  witnesses  in  London^ 
on  behalf  of  the  Plaintiffs,  and  of  the  Defendants,  was 
obtained. 

Upon  the  return  of  the  evidence  taken  under  the 
commission,  the  cause  came  on  for  trial,  before  Sir 
Lawrence  Peel^  Chief  Justice,  and  Sir  John  Voter 
Or  ant  and  Sir  Henry  Wilmot  Seton,  Justices  of  the 
Supreme  Court,  on  the  22nd  and  23rd  of  November 
1843. 

It  was  proved,  on  behalf  of  the  Plaintiffs,  that 
MQSsrs.  Whyte^  Holmes  and  Co.  were  brokers  at 
Calcutta^  and  that  that  firm  was  employed  by  both 
Plaintiffs  and  Defendants,  in  negotiating  the  sale 
and  purchase  of  the  indigo,  in  the  declaration  men- 
tioned; and  in  order  to  establish  the  contract  de- 
clared upon,  the  Plaintiffs  put  in  evidence  the  fol- 
lowing letter  written  by  Holmes^  one  of  the  partners 
in  the  firm  of  Whyte^  Holmes  and  Co.,  dated  the 
19th  November  1840,  addressed  to  the  Plaintiffs,  and 
purporting  to  be  the  sold  note  of  the  indigo  in 
question : — 

"  Calcutta,  19th  Nov,  1840. 

"  Messrs.  Hamilton  and  Co. 

^^  Dear  Sirs, — We  have  this  day  sold  for  you  to 
Messrs.   Colvin,   Ainsltej    Come  and   Co.,  the  whole 
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18-1(5.        prodiioe  of  this  season's  indigo  of  the  Big  and  Tiittle 
Union,   in  Khhna(jur^   and  G-lGllis  of  tlic  Mulnimth 
factory,  on  the  following  terms,  viz. : — 
Qnantity. . .  .Abont  4,500  W.^ 

Price Two  hnnch-ed  and  five  Co.'s  rupees, 

per  factory  maundy  free  of  bro- 
kerage, Avith  the  usual  allow- 
ance on  rejections,  viz.  on 
broken,  dust,  washings,  and  on  .| 

H.C. 

stuff  inferior  to  the  ¥:2Lc.1  run  of 
the  parcel. 

Delivery. . .  .To   be  taken  as  it  arrives,   and  to 

be  paid  for  on  delivery.     You 

are  to  have  the  option  of  giving 

\  the  rejections  at  the  price  they 

are  valued  at  by  Mr.  A.  Lacroix^ 
or  to  withdraw  them. 

u  y^Q  remain,  dear  Sirs,  yours  faithfully, 

^^  Whfjte,  Holmes  and  Co.,  Brolcers.^^ 

This  letter  was  proved  to  have  been  delivered  by 
Holmes  to  the  Plaintiff,  Woollaston,  And  it  was 
further  proved,  that  at  the  time  the  letter  was  de- 
livered to  Woollaston^  it  contained  the  word  "  usual ;" 
that  Woollaston  objected  to  the  word  ^'  usual"  remain- 
ing in,  and  required  that  word  to  be  struck  out. 
That,  thereupon.  Holmes  took  the  letter  to  the  Defen- 
dant, Henry  Cowie^  who  struck  out  the  word  "  usual" 
with  his  pen,  and  put  his  initials  over  it,  for  the  pur- 
pose of  vouching  the  expunction  of  that  word,  and 
that  Holmes  afterwards  gave  the  letter  to  Woollaston^ 
as  the  sale-note  of  the  contract. 

The  Defendants  objected  to  this  letter  being  received 
as  evidence  of  the  contract,  on  the  ground,  that  it  was 
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not  in  itself  a  contract :  tliat  it  was  in  its  form  a  sold        18 1 6. 
note,   forming   part  only   of  a  contract,  and  that  to     "^^ie 
make  it  a  contract,  a  corresponding  bought  note  ought  «^. 

'to  be  produced.  That  further,  as  a  contract  it  was 
imperfect  and  not  binding,  under  the  Statute  of  Frauds, 
for  want  of  the  signature  of  the  Defendants.  The 
Supreme  Court,  however,  received  it  as  evidence,  and 
gave  leave  to  the  Defendants  to  move  for  a  non-suit. 

It  was  proved  by  the  Defendants,  as  part  of  their 
case,  that  on  the  20th  of  Novemher  1840,  Messrs. 
W/iT/tCj  Holmes  and  Co.  wrote,  and  sent  to  the  De- 
fendants, a  letter  of  corresponding  date  with  the  sold 
note,  and  purporting  to  be  the  bought  note  of  the  indigo 
mentioned,  whicli  was  as  follows  : — 

"  Calcutta,  19th  Nov'.  1840. 
"  Messrs.  Colvin,  Ainslie,  Cowie  &  Co. 

''  Dear  sirs, — We  have  this  day  purchased  on  your 
a/c  from  Messrs.  Hamilton  k  Co.  about  4,500  maunds 
of  indigo,  being  the  present  season's  produce  of  the 
Big  &  Little  Union  in  Kishnagur,  &  6-16*^^^  of  the  Mul- 
nauth  concern,  on  the  follow°  terms,  viz. 

Price,  Co.'s  Es.  205  ^  F.  M^.  &  1%  broks°  from 

you,  rejecting  broken,  dust,   washings,  &  any 

thing  that  is  inferior  to  the  run  of  the  parcels. 

Delivery,  To  be  taken  as  it  arrives,  &  to  be  paid 

for  on  beinff  delivered. 


■^o 


^'  Mr.  Lacroix  of  our  establishment  is  to  examine 
the  indigo,  &  state  any  that  he  considers  to  be  infe- 
rior, &  also  to  value  it,  &  the  other  rejections,  Messrs. 
Hamilton  &  Co.  reserving  for  themselves  the  option 
of  giving  the  rejections  or  not,  as  they  may  choose. 

^' We  remain,  dear  sirs,  yrs  faithfy* 

''  Whutc,  Holmes  &  Co." 
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1810.  It  wafi  furtlior  proved,  tliat  tho  deliveries  of  indigo 

Cu\viE       under  the  contract  made  b}^    \VJujie^   Holmes  and  Co. 
ccjinmenced  on  the    30th  November  1840,  and  ended 
on  tlie   14th  Januavjj    1841,   and  consisted  of  1,151 
chests,  or  4,301  i-doXovy  maunds^ 'dXi(\.  11  cJtit tacks ^  and 
that  the  whole  of  tliein  were  inspected  and  approved 
or  rejected  by  Lacroix^  the  person  named  in  the  bought 
and  sold  notes,  who  attended  all   the  deliveries,    and 
made  his  rejections  mostly  in  the  presence  of  a  Mr. 
Savi^  one  of  the  manufacturers  of  a  large  portion  of 
the  indigo,  and  that  Lacroix  valued  all  the  rejected 
chests,  which  were  afterwards  accepted  by  the  Defen- 
dants.    That  in  the  month  of  December  1840,  the  De- 
fendants shipped  for  London  1,012  of  the  chests  of  in- 
digo so  bought  by  them  of  the  Plaintiffs,  and  paid  for 
as  aforesaid,  and  afterwards  sold  the  same  by  auction 
at  the  indigo  sales  in  London  in  July  1841.     That  in 
March  1841,  tlie  Plaintiffs   applied    to  Defendants, 
through   Messrs.    Whi/te,  Holmes  and  Co.,  to  obtain 
the  Defendants'  consent  to  have  the  rejected  chests  of 
indigo,  then  in  the  bonded  warehouse,  sold  by  public 
auction,    but   the   Defendants   declined   to   interfere. 
That  in  3Ia?/  1841,  the  Plaintiffs  obtained  from  the 
bonded  warehouse  at  Calcutta  147  chests  of  indigo, 
which  included  the  whole  number  of  chests  rejected 
by  the  Defendants,  and  10  chests  beyond.     That  in  i 
June  1841,  the  Plaintife,  by  Messrs.  Holmes j  Faudon 
and  Co.,  their  brokers,  sold  the  whole  of  the  147  chests  • 
received   by  them  from   the   bonded  warehouse,   by  J 
public   auction  in    Calcutta^    at    prices    considerably  ' 
less  than  the  valuation  of  chests  rejected  by  Lacroix^ 
for  being  inferior,  and  which  the  Plainti:ffs  delivered 
at  such  valuation,  without  observation  or  objection. 
That  between  the  29th  of  November  1841,  and  2nd  of 
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Fehruarij  1842,  04  chests  of  the  indigo  rejected  by  tlie  ^^^G- 
Defendants,  and  part  of  the  132  chests  which  had  Cowib 
been  deposited  in  the  bonded  warehouse  in  Calcutta 
by  the  Defendants,  and  sold  by  auction  in  Calcutta  by 
the  Plaintiffs  in  June  1841,  as  aforesaid,  arrived  in 
London^  and  were  put  up  for  sale  by  auction  in  Lon- 
don in  April  1842,  and  57  of  the  said  chests  were  then 
sold,  at  prices  averaging  one-third  less  than  the  sale 
price  of  the  1,012  chests.  That  the  64  chests  so  sold 
in  A'pril  1842,  were  compared  and  examined  with  the 
1,012  chests  of  indigo  sold  in  July  1841,  the  rejected 
chests  were  contrasted  with  the  accepted  chests  of  the 
corresponding  marks  and  parcels,  and  the  1,012  were 
found  to  be  of  very  superior  quality,  and  the  64  chests 
were  found  to  be  very  far  inferior  to  the  general  run 
of  the  1,012  chests  and  to  the  accepted  chests  of  the 
corresponding  marks,  and  57  of  the  said  chests  were 
then  sold,  at  prices  averaging  one-tMrd  less  than  the 
sale  price  of  the  1,012  chests. 

The  evidence  given  respecting  the  custom  of  mer- 
chants at  Calcutta  to  deliver  bought  and  sold  notes,  was 
conflicting ;  but  the  Court,  upon  the  evidence  in  gene- 
ral, found  a  verdict  for  the  Plaintiffs,  for  the  difference 
of  amount  between  the  contract  price  of  the  indigo, 
and  that  at  which  the  Plaintiffs  sold  the  132  chests, 
through  Messrs.  Holmes^  Fatcdo7i  and  Co.  in  Jtme  1841, 
and  directed  that  the  amount  should  be  calculated 
by  the  prothonotary.  The  prothonotary  calculated 
the  amount  of  the  damages,  and  assessed  them  at 
Es.  26,035.  5.  11. 

Upon  the  26th  of  January  1844,  the  Defendants 
obtained  from  the  Supreme  Court,  a  rule  to  show  cause 
why  a  judgment  of  nonsuit  should  not  be  entered,  ox* 
why  a  verdict  should  not  be  entered  for  the  Defen- 
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I'^i''-  (liuit.s,  or  wliy  a  now  ivvA  sliouki  not  be  had,  on  the 
(jowiK  grounds,  Hint  the  contriiot  dechxrcd  upon  was  not  duly 
signed  according  to  tlic  Statute  of  Frauds,  and  that 
tli(u-e  was  no  written  contract,  and  tliat  tlie  verdict 
was  against  evidence,  or  tlie  weiglit  of  evidence. 

Tlie  rUiintiil's  sliowed  cause  against  the  rule,  and 
the  Court  took  time  to  consider  their  judgment,  and 
on  the  5th  March  1844,  Sir  Lcmrence  Peel  de- 
livered judgment,  that  the  Defendant's  rule  of  tlie 
2Gth  of  January  1844,  should  be  discharged,  with 
costs.  This  judgment  proceeded  on  the  ground 
that  the  sold  note,  put  in  by  tlic  Plaintiffs,  alone  evi- 
denced the  contract  between  the  parties  ;  and  that  the 
Plaintiffs,  having  proved  the  contract  declared  on,  and 
the  delivery  of  the  whole  quantity  contracted  for,  it 
lay  upon  the  Defendants  to  show,  that  they  had  rightly 
exercised  their  power  of  rejection,  which  the  Court, 
upon  the  evidence  in  the  cause,  was  not  satisfied  of, 
and  was,  therefore,  of  opinion  that  the  Defendants 
were  bound  to  pay  the  contract  price  for  the  indigo 
rejected. 

From  this  verdict  and  judgment  of  the  Supreme 
Court,  the  present  Appeal  was  brought. 

The  Solicitor-General  (Sir  F,  Kelly),  Mr.  Hill, 
Q.C.,  and  Sir  John  Bay  ley,  for  the  Appellants. 

This  was  a  contract  by  bought  and  sold  notes,  ac- 
cording to  the  usual  mode  of  mercantile  .  transactions 
at  Calcutta  ;  and  it  cannot  be  disputed  that,  if  there 
be  any  variation  in  any  material  part,  between  the 
bought  and  sold  notes,  the  contract  is  void  and  gone. 
Thornton  v.  Mieux  (a),      Thornton   v.    Kempster  (b), 

{a)  1  Moody  &  MalMii;  43.         {h)  5  Taunt.  786. 
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Pills  V.  Bcckell  (a).  Shorl  v.  Spaclcman  (h).  Hemes  v.  i^f<>' 
Fosler  (<?).  SmlWs  Mercantile  Law,  3  Edit.  p.  455.  Cowie 
There  must  be  mutuality  of  contract.  The  sold  note 
is  a  document  wliicli  expresses  only  a  sale  ;  it  cannot, 
tlierefore,  even  though  signed  by  the  intended  buyer  and 
;;cllcr,  amount  in  law  to  a  contract  of  sale  and  purchase, 
vso  as  to  satisfy  the  Statute  of  Frauds  (20  Car.  II.,  cap.  3, 
sec.  17),  the  contract  required  by  that  Act  being  a  mu- 
tual agreement,  binding  on,  and  enforceable  against, 
both  parties,  which  a  sold  note  is  not.  In  this  case,  the 
sold  note  differs  in  many  particulars  from  the  bought 
note.  But  assuming  the  contract  to  be  contained 
in  the  sold  note  alone,  the  note  proved  by  the  Plain- 
tiffs was  altered  in  a  material  particular,  aftci'  it  had 
been  signed  by  the  brokers,  and  was  not,  subsequent 
to  such  alteration,  signed  by  the  Eespondents  or  any 
agent  lawfully  authorised  on  their  behalf.  The  in- 
sertion of  the  initials  H.  C.  above  the  erasure  of 
the  word  ^' usual"  in  the  note  was  not  intended 
to  operate,  and  could  not  operate,  further  than  as 
an  authentication  of  the  erasure :  it  did  not  in  law 
amount  to  a  signature  efficient  to  bind  the  Ap- 
pellants to  the  performance  of  the  contract,  so  as  to 
satisfy  the  Statute  of  Frauds.  Eastivood  v,  Kenyon  {d). 
Allen  V.  Bennell  [e).  Slokes  y.  Moore  (/).  The  Court 
below  thought  that  this  case  fell  within  the  pnnciple 
of  Rowe  V.  Osborne  [g\  but  we  submit  that  the  present 
is  wholly  different  from  that  case.  In  that  case  there 
were  none  of  the  incidents  of  a  bought  note,  in  the 
mercantile  acceptance  of  the  term ;  the  contract  was 

(«)  13  Meo  &  W.  743.  {h)  2  Barn.  &  Adol.  962. 

(c)  1  Moody  &  Rob,  368.  [d)  11  Add.  &  EH.  438. 

(/)  3  Taunt.  100  (/)   1  Cox,  219. 

{(j)  1  Stark.  Nisi  Friics  Cases,  140. 
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not  (^nVc((Hl  llirout^li  llio  HKMlimii  ol'  hoiiglii  and  sold 
notes,,  nor  aviis  it  signed , by  tlin  broker,  Liit  l)y  tlie 
party  Idnisclf  ;  and  I^rd  EllenboroKf/h  way  of  opinion 
that  thaife  was  the  real  contract,  ndid  not  tlio  note  of 
sncli  contract,  whicli  was  sent  by  tlie  brcjkei*  to  the 
Defendant,  and  whieli  \'aricd  from  the  contracrt  itself, 
— [Lord  Broitjjham :.  In  Ilaivcs  v.  Foater  (a),  the  jury 
were  desired  to  say,  whetlier  it  was  a  bmiglit  and 
sold  note ;  so  here  we  arc-  a  jiir}-  as  mncli  as  tlie 
Judges  m  tlic  Supreme  Court  were.] — It  cannot  be 
contended  that,  at  the  time  the  broker  went  to  Coiuie, 
and  he  struck  out  tlic  word  ''  usual,"  tlie  transaction 
was  complete  ;  and  that  the  necessity  of  a  bought 
note  was  dispensed  with,  by  Coivie  agreeing  to  the 
alteration.  Suppose  a  draft  release  brought  to  one  of 
the  parties  to  have  an  alteration  agreed  to,  his  signing 
that  alteration  is  not  the  formation  of  a  contract.  The- 
mere  circumstance  of  the  naBie  of  a  party  being  written 
by  himself  in  the  body  of  a  memorandum  of  agTcemcnt 
for  a  lease,  will  not  constitute  a  signature  w^ithin  the 
meaning  of  the  Statute  of  Frauds,  Stokes  v.  ^Joore, 
This  must  be  considered  as  a  transaction  eiSected  by 
a  broker  between  other  pai'ties,  by  mcn;ns  of  bouglit 
and  sold  notes  ;  and  the  effect  of  the  bought  note  vary- 
ing materially  from  the  sold  note,  is  to  render  the  con- 
tract void.  Nothing  has  been  done  to-  waive  the  effect 
of  such  variation. 

Sir  Thomas  Wllde^  and  Mr.  diaries  Biiller^  for  the, 
Eespondents. 

The  question  is,  whether  this  sold  note,  containing" 
all  the  terms  of  the  contract  of  the  parties,  is  within 
the  meaning  of  the  Statute  of  Frauds.     The  bought  nete 

(^0   1  Moody  &  Eob.  368, 


^ 


ON   APPEAL    FROM    THE    EAST   INDIES. 


453 


was  not  necessary — the  transaction  was  complete  witli- 
out  it. — [Lord  Brougham  :  IThe  (question  is,  whether 
this  is  a  transaction  of  bought  and  sold  notes.  If  it  j^j^^^J.-^.y, 
is  so,  the  law  is  clear.  Roivc  v.  Oshorne  was  not  a 
case  of  bought  and  sold  notes.] — This  note  was 
signed  by  tli«  party  sought  to  be  bound.  Tliere  is  no 
doubt  whatever  that  Whijte^  Holmes  and  Co.  had  au- 
thority to  enter  into  the  contract.  Holmes  tendered 
the  note  which  contained  the  contract  to  Woollaston  for 
his  approbation,  but  upon  his  dissenting  to  the  word 
^^  usual"  remaining,  he  took  it  to  Coiuie]  and  the  effect 
of  his  conversation  with  him  was,  that  he  agreed  to  it, 
with  the  word  '*  usual"  struck  out  of  it.  Coioie  drew 
his  pen  through  the  word,  put  his  initials  over  it,  and 
handed  it  back  to  Holmes  to  be  delivered  to  the  seller. 
We  have,  therefore,  a  paper  containing  the  terms  of 
the  contract,  signed  by  the  party  authorised  by  the 
buyer,  and  delivered  to  the  seller,  with  the  approbation 
of  the  buyer.  This  was  the  signature  of  the  purchaser 
for  all  legal  purposes  (before  the  delivery  of  the  bought 
note) ;  if  it  was  not  so,  at  the  delivery,  it  never  could 
be  afterwards  made  a  contract  within  the  Statute  of 
Frauds.  The  bought  note  was  not  the  means  of  com- 
pleting the  transaction ;  it  was  not  the  means  by  which 
the  fact  of  buying  was  known  to  the  buyer  :  it  was  not 
delivered  at  the  time.  All  the  evidence  goes  to  prove 
the  contract  complete  without  the  bought  note,  and  it 
not  being  the  general  custom  at  Calcutta^  to  complete 
mercantile  transaction  by  bought  and  sold  notes, 
there  .was  no  occasion  for  the  bought  note  here,  and  the 
contract  was  a  binding  contract  without  it. 

The  Solicitor- General,  in  reply. 
This  is  undoubtedly  a  case  of  bought  and  sold  notes ; 
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1816.  tiic  broker  liiiiisclf  stiitos  tliat  lie  ddivorcd  ])oth  ti 
Louglit  and  a  sold  noto.  The  contract,  in  sucli  cases,  is 
not  binding  upon  eitlu^.r  party  until  l)ot}i  are  delivered.  1 
Thornton  v.  Kcnipstcr  (a). — [The  Kight  Hon.  Dr. 
Lushing  ton  referred  to  Humphries  v.  Carvatha  {h).~\ — ■ 
That  case  is  in  'our  favour ;  it  goes  to  show  that  the 
notes  must  correspond  at  the  time  tjiat  the  contract 
is  complete. — [The  Eight  Hon.  ])r.  Liishington  :  There 
Avas  parol  evidence,  that  the  seller  acquiesced  in  the 
sale.] — There  was  no  variation  of  the  contract  on  the 
bought  and  sold  notes.  That  case  only  shows  that 
the  authority  might  be  disputed;  the  question  Avas, 
w^hether  the  seller  might  reject  it  on  other  grounds 
than  discrepancy. 

The  Eight  Hon.  Dr.  Lusiiington  : 

^^^^846.^^*  The  Appellants  and  the  Ecspondcnts  were  two 
— - — '  mercantile  firms  at  Catciitta.  The  Appellants  were 
the  purchasers  of  a  large  quantity  of  indigo  from 
the  Eespondents,  who  brought  an  action  against  them, 
for  damages  for  non-performance  of  a  contract,  dated 
the  19th  of  Novcmher  1840. 

The  Supreme  Court  was  of  opinion  that  the  contract 
was  solely  constituted  by  a  note,  signed  by  Messrs. 
Whijte^  Hohnes  and  Co.,  the  brokers  employed  by  both 
parties,  that  note  being  dated  the  19th  of  November 
1840. 

The  Court  being  of  opinion,  that  there  had  been  a 
breach  of  this  contract,  gave  damages,  assessed  in  pur- 
suance of  the  contract,  to  the  Eespondents,  the  Plain- 
tiffs. The  Appellants,  the  Defendants,  contended 
that  this  sold  note  did  not  alone  constitute  the  con- 
tract, but  that  the  contract  consisted  of  the  sold  Tioto^ 

{(()  5  Taunt.  78G.  1  Marsh.  355.  (/')  10  East.  -15. 


V. 

Rem  FRY. 


ON     ArrEAL    FKOM    THE    EAST    INDIES.  401 

and  also  of  the  bought  note,  bearing  the  same  date,        ^^i^»- 
and  signed  by  the  brokers.  Cowie 

The  ]3efendants  also  insisted,  at  the  trial,  that  the 
Plaintiils  were  bound  to  give  in  evidence  the  bought 
note  as  well  as  the  sold  note.  The  Court,  however, 
was  of  a  contrary  opinion,  and  the  Defendants  pro- 
duced the  bought  note  as  part  of  their  evidence. 

A  question  arose,  as  to  whether  it  was  customary, 
in  Calcutta^  to  deliver  bought  and  sold  notes,  and  the 
Court  declared,  in  its  Judgment,  that  the  evidence  in 
favour  of  the  custom  preponderated. 

The  questions  for  us  to  decide,  are,  vv^hat  document, 
or  documents,  constitutes  the  contract  between  the 
parties  ;  next,  what  is  the  construction  of  the  contract ; 
and,  lastly,  whether  the  contract  was  void,  or  has 
been  broken. 

The  facts  of  the  transaction  must  be  taken  from  the 
evidence  of  Mr.  Holmes  (a  partner  in  the  brokers'  firm), 
who  was  living  in  London^  and  examined  under  a 
commission.  He  states,  that  his  firm  acted  as  brokers ; 
that  he  communicated,  as  to  the  purchase,  with  Mr. 
Henri/  Coioie,  one  of  the  firm  of  the  Defendants  ;  that 
he  wrote  the  sold  note  addressed  to  the  Eespondents  ; 
that  Mr.  Woollaston^  one  of  the  Eespondents,  objected 
to  the  word  '^  usual," — the  word  ''  usual"  occurring  in 
this  manner  :  ''•  Two  hundred  and  five  Company's 
rupees  per  factory  maundy  free  of  brokerage,  Avith  the 
usual  allowance  on  rejections,  viz.,  on  broken,  dust, 
washings,  and  on  stuff  inferior  to  the  usual  run  of  the 
parcel:"  the  objection  taken  was  to  the  word  '^  usual." 
He  says,  that  he  stated  this  objection  to  Mr.  Cowie j 
who,  he  thinks,  read  the  letter,  struck  through  the 
word  ''  usual," ,  and  put  his  initials,  '^  H.  C."  over. 
Mr.    Holmes    adds,  that    he  delivered    this    note,  so 
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iiltored,  1(^  i\Ir.  Woollaslon,  to  l)iiid  the  siilo,  as  a  ron- 
tract  botwoon  the  parties. 

Mr.  JJohncs,  on  liis  cross  cxamiuatioii,  states,  tliat 
tluiro  was  a  b()uii;lit  note  as  well  as  a  sold  note,  lie  says 
lie  delivered  the  bought  note  to  the  J)ef(jndants,  for  the 
pnri)osc  of  their  advising  their  friends  of  the  purchase  ; 
lie  did  not  deliver  it  as  a  contract,  but,  subsequently 
to  the  day  of  the  contract,  for  tlie  pur[)ose  aforesaid. 
He  says  it  was  not  then  customary,  at  Calcutta^  to  de- 
liver a  bought  note  to  the  purchaser,  or  a  note  to 
the  seller. 

Mr.  Ferguson^  however,  a  witness  of  much  greater 
experience,  and  whose  opinion  was  adopted  by  the 
Court,  sitting  as  a  jury,  says,  he  considered  it  "  the 
invariable  custom,  at  Calcutta^  to  deliver  bought  and 
sold  notes  :  it  was  so  in  1840,  and  it  is  so  now." 

Then,  upon  the  whole  of  this  evidence,  we  must  de- 
termine what  is  the  legal  conclusion,  as  to  the  way  in 
which  it  was  the  intention  of  the  parties  that  the  con- 
tract should  be  made,  and  Avhether  any  and  what 
contract  was  made.  According  to  the  custom  prevail- 
ing amongst  merchants  at  Calcutta  the  contract  should 
have  been  by  bought  and  sold  notes,  and  the  necessary 
inference  is,  that  the  parties  intended  to  contract  ac- 
cording to  this  custom :  but  this  is  not  all  ;  there  is 
delivered  to  both  parties  a  bought  and  sold  note,  ac- 
cording to  such  custom.  The  actual  dealing  corre- 
sponds with  the  usual  practice.  "What  is  to  be  set  off 
against  this  ?  nothing  but  the  statement  of  Mr.  Holmes^ 
evidently  a  young  and  inexperienced  person,  who  de- 
poses that  he  did  not  believe  such  a  custom  to  exist, 
though,  at  the  very  moment  he  was,  de  facto ^  following 
it.  All  the  acts  of  the  two  parties  show  they  were 
acting  in  observance  of  the  custom.     Mr.    Woollas- 
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ion  roquiros  tlio  sold  note  to  be  coiTOcted,   according       ^'^^^• 
to   his  sense   of  wliat   the  contract  shouhl  be.     JMr.       ('(mv-ih 
Coivle,  one  of  the  Defendants,  requires^  a  bouf^jlit  note     ^,    *'• 
to  be  delivered. 

Looking  at  all  these  facts,  we  think  that  if  there  bo 
no  other  evidence^  or  circumstances  to  the  contrary, 
we  must  come  to  this  conclusion,  that  the  transaction 
is  to  be  considered  as  a  contract  by  bouglit  and  sold 
notes,  and  to  be  governed  by  the  rules  applicable  to 
such  a  contract.  What  is  there  in  tliis  case  Avliich 
militates  against  such  a  conclusion  ?  The  fact  tliat 
after  the  sold  note  had  been  shown  to  Mr.  Woollaston^ 
and  he  had  objected  to  the  word  '^  usual,"  the  same 
note  had  been  shown  to  Mr.  Cowle,  and  as  Mr.  Holmes^ 
says,  he  thinks,  read  over  by  him,  and  afterwards,  as- 
he  deposes,  the  Avord  ^Hisual  "  stntek  through,  and 
the  initials  "  H.  C."  of  Collie's  name  added  by  him. 

It  is  contended,  on  the  part  of  the  Respondents,  that 
the  conclusion  to  be  drawn  from  this  circumstance  is, 
that  Mr.  Coivic^  hj  this  act,  so  sanctioned  the  sold  note, 
that  he  and  his  firm  were  bound,  by  all  the  conditions 
therein  contained,  that  such  note  immediately  consti- 
tuted the  contract  between  the  parties^  and  if  accepted  , 
by  the  Eespondents,  became  binding  upon  the  Appel- 
lants, entirely  abrogating^  jwo  hac  viccj  the  customary 
mode  of  dealing  by  bought  and  sold  notes^  and  all  the 
legal  results  arising  therefrom.  It  may  be  true,  that 
merchants  dealing  inter  se  are  not  bound  by  any  cus- 
tornaiy  mode  af  contracting,  and  that  they  may  adopt 
another  and  a  different  mode  of  contracting,  if  they 
think  fit ;  but  we  are  of  opinion,  that  the  presumption 
is  strongly  in  favour  of  the  custom,  and  that  any  al- 
leged deviation  therefrom  must  be  strictly  proved. 

Now,  what  was  the  course  of  this  transaction  ?     Mr, 
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(hitnc^  as  the  uctiiip^  partner  of  his  firm,  coinmuuicafos 
wif  li  Mr.  Holmes^  the  broker,  and  tlicy  come  to  sorno 
uiitlerstaiuling  as  to  the  terms  on  wliich  tlie  indigo  is 
to  be  pnrchased.  The  custom  of  dealing  by  bought  and 
sold  notes  having  been  proved,  it  must  be  presumed 
that  Mr,  Cotoic  intended  so  to  deal,  till  the  contrary 
be  proved.  Mr.  JlolmeSj  conceiving,  that  he  under- 
stood tlie  terms  agreed  upon  by  j\Ir.  Cowie,  embo'died 
them  in  the  sold  note,  which  he  sent  to  Mr.  Woollustons, 
the  seller.  There  is  neitlier  proof  nor  presumption 
that  Mr.  Cotuie  saw  this  note  before  it  was  scut.  Mr. 
Woollasion  returns  the  note  through  Mr.  Ilohncs, 
with  an  objection  to  the  word  ''  usual."  Mr.  Holmes 
has  an  interview  with  Mr.  Cowie^  and  tells  him  that  ho 
cannot  finish  the  transaction  unless  the  word  "  usual " 
be  struck  out ;  and  so  far  as  it  appears,  it  was  for  this,- 
and  this  only  purpose,  that  the  sold  note  was  shown  to 
Mr.  Coivie.  Mr.  Holmes  thinks  he  read  it ;  assuming 
he  did,  he  read  it  for  the  purpose  of  considering  whe- 
ther he  should  comply  with  the  demand  made — whe- 
ther he  should  consent  to  one  professed  and  designated 
alteration ;  he  was  not  (whatever  might  me  the  legal 
consequences)  de  facto  required  to  read  it,  with  a  view 
to  determine  whether  it  contained  the  terms  he  in- 
tended to  contract  upon ;  first  of  all,  was  it  intimated 
to  him,  that  by  the  act  he  was  asked  to  do,  he  would 
depart  from  the  accustomed  usage,  and  in^evocably 
bind  himself  and  partners  by  that  single  note  ?  This 
signature  of  the  alteration  can  only  be  taken  to  indicate 
his  approval  of,  or  rather  his  assent  to,  that  alteration. 

We  are  of  opinion  that  it  would  be  exceedingly 
dangerous  to  the  safety  of  all  mercantile  transactions, 
which  so  mainly  depend  upon  usage,  and  the  observance 
of  it,  if  we  were  to  infer  from  a  circumstance  of  this 
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description,  that  the  purchasers  were  bound  by  this 
sold  note  alone,  contrary  to  the  custom,  contrary  to 
the  course  of  the  transaction  itself,  thereby  establish-  t^  ^' 
ing  a  contract  by  an  act  not  in  itself  purporting  so  to 
do,  and  of  the  consequences  of  which  Mr.  Cowie  was 
not  apprized,  and  which  no  mercantile  man  could  be 
expected  to  surmise. 

We  are  of  opinion  that  the  contract  was  not,  as  held 
in  the  judgment,  evidenced  by  the  sold  note  alone  ;  but 
that  it  was  a  contract  by  bought  and  sold  notes,  accord- 
ing to  the  custom  in  use,  and  to  be  so  dealt  with.  We 
think  that  the  established  usage  of  dealing  in  the  mer- 
cantile world  should  be  held  in  high  respect ;  the  very 
existence  of  such  usage  shows  that  in  practice  it  has 
been  found  useful  and  beneficial ;  the  presumption  is 
in  its  favour,  and  no  departure  from  it  is  to  be  inferred 
from  doubtful  circumstances,  and  especially  not  from 
circumstances,  which,  in  the.  opinion  of  mercantile  men 
generally,  would  not  be  conceived  to  produce  any  such 
consequences. 

The  Court  below  relied  on  the  case  of  RoioeY.  Osborne. 
Though  this  was  only  a  decision  at  Nisi  Pi^liis,  yet  we 
acknowledge  its  weight,  as  being  the  opinion  of  a  most 
eminent  Judge  (Lord  Ellenhorough)^  peculiarly  con- 
versant with  mercantile  contracts ;  but  we  think  that 
case  is  so  materially  distinguishable  from  the  present, 
that  it  is  not  only  not  directly  applicable,  as  was  ad- 
mitted by  the  Court  below,  but  that  the  principle  on 
which  Lord  Ellenhorough  relied  cannot  be  made  appli- 
cable to  the  circumstances  of  the  present  case.  In 
Roive  v.  Osborne^  the  note  delivered  to  the  vendor 
was  actually  signed  by  the  purchaser ;  the  note  of 
the  contract  afterwards  sent  to  the  purchaser  differed 
from  it.     Lord  Ellciiboromjh  held  that  the  note  signed 
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18  iG.       "by  the  purchaser  constituted  the  real  contract.     Tlio 
CowiE      principle  upon  which  Lord  Ellcnborough  so  ruled  ia 
not  stated,  but  we  apprciliend  it  must  have  been  this, 
that  the  signature  clearly  evidenced  the  consent  of  the 
purchaser   to   buy   on   the  terms  stated  in    the    do- 
cvmient;    for   that  purpose,    and  that    purpose  only, 
could   the   document   have   been   submitted  to  him, 
for  his  signature ;  and  being  so  signed  by  him,  the 
necessary  and  inevitable  conclusion,  in  the  absence  of 
fraud,   is,   that  he  knew  and  approved  of  the  terms, 
and  expressed  such  approval  by  his  signature.     The 
vendor  having  assented  to  those  terms,  there    was  a 
complete  contract  between  the  two  parties ;  and  the 
very  fact  of  such  a  signature  by  a  party   being  con- 
trary to  the  custom  of  buying  by  bought  and  sold 
notes  (which  are  signed  by  the  broker),  showed  that  he 
relied  upon  himself,  upon  his  own  act  and  deed,  in 
concluding   the  bargain,    and  not  upon  the  broker, 
or  on  any  note  to  be  hereafter  delivered  to  him. 

The  present  case  we  think  essentially  different* 
Here  the  note  received  no  signature  from  the  party ; 
it  was  submitted  to  the  party,  not  for  the  purpose 
of  considering  if  it  contained  his  intentions,  but  solely 
and  exclusively  for  the  purpose  of  asking  Mr.  Cowie's 
consent  to  the  removal  of  one  word,  and  to  that 
removal  he  consents,  and  affixes  his  initials  in  ap^ 
probation  of  that  removal,  and  nothing  else.  We 
cannot  consider  this  as  a  proof  of  knowledge  of  con- 
tents, and  consent  to  be  bound  by  the  whole  instru- 
ment, abandoning  the  usual  mode  of  contract  by 
bought  and  sold  notes.  We  have  examined  all  the 
other  authorities  cited  at  the  Bar,  but  we  do  not  think 
they  apply  with  sufficient  closeness  to  require  any  fur- 
ther investigation. 
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"We  feel  bound,  therefore,  to  differ  from  the  Supreme        1846. 
Court,  and  the  Judgment  they  have  pronounced,  on  this       Cowie 
part  of  the  case.     We  think  that  this  must  be  consi-     ^   ^' 
dered   as  a  transaction  in  the   contemplation   of  the 
parties  by  bought  and  sold  notes,  and  that  the  contract 
is  contained  in  both  of  the  notes,  and  not  in  one.     If 
this  be  so,  it  is  admitted  that  there  is  a  material  varia- 
tion between  the  two  notes  ;  and  then  the  consequence 
follows,  from  all  legal  principles,  that  no  binding  con- 
tract has  been  effected.     To  such  purport  is  the  deci- 
sion of  the  Common  Pleas  in   Thornton  v.  Kempster 
(5  Taunt.  786).     To  use  the  words  of  Mr.  Baron  Parke 
in  another  case,  the  parties  never  have  contracted  in 
writing  ad  idem. 

For  these  reasons  we  are  of  opinion  that  the  Judg- 
ment of  the  Court  below  must  be  reversed,  and  judg- 
ment be  entered  for  the  Defendants  below,  the  Appel- 
lants here. 

I  must  add,  however,  that  this  is  the  judgment  of 
the  majority  of  their  Lordships,  and  that  the  Chancel- 
lor of  the  Duchy  of  Cornwall  was  inclined  to  have 
taken  a  different  view  of  this  case. 
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The  Ukkkn,  on  the  rroseeutiou  of  the  Bombay 
Government, 


AGAINST 


Edul.tee  Byramjee  and  seventeeu  others.* 

On  Petition  from  the  Supreme  Court  of  Judicature  at 

Bombay. 


JLhEEE  were  two  petitions  in  this  matter.  The 
first  was  the  petition  of  Edutjee  Byramjee^  sl  tent 
maker,  late  of  Bombay^  but  now  a  prisoner  at  Singa- 
pore^ undergoing  sentence  of  transportation,  presented 

*  Present :  Members  of  tlie  Judicial  Committee, — The  Lord  Pre- 
sident, (the  Duke  of  Buccleuch),  the  Vice-Chancellor  WigTam,  tlie 
Eight  Hon.  Dr.  Liishington,  and  the  Eight  Hon.  T.  Pemberton 
Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A. 
Johnston,  and  Sir  E.  Eyan. 


4th  &  8th 
April  184G. 

The  Bombay 
Charter  of  the 
8th  Dec.  1823, 
(granted  in 
pursuance  of 
the  powers 
conferred  to 
the  Crown 
by  4  Geo, 
IV.,  c.  71,) 
after  provid- 
ing "  That  in 
all  indict- 
ments, infor- 
mations, and  criminal  suits  and  causes  whatsoever,the  said  Supreme  Court 
of  Judicature  at  Bombay  shall  have  the  full  and  absolute  power  and 
authority  to  allow  or  deiiy  the  Appeal  of  the  party  pretending  to  be  ag- 
grieved," proceeds  thus  : — "  And  we  do  hereby  also  reserve  to  ourself, 
our  heirs,  and  successors,  in  our  or  their  Privy  Council,  full  power  and 
authority,  upon  the  humble  petition  of  any  person  orpersons  aggrievedby 
a  Judgment  or  determination  of  the  Supreme  Court  of  Judicature,  at 
Bombay,  to  refuse  or  admit  his,  her  or  their  Appeal  thereupon,  upon  such 
terms  and  under  such  limitations,  restrictions,  and  regulations,  as  we  or 
they  shall  think  fit,  and  to  reform,  correct,  or  vary,  such  Judgment  or 
determination  as  to  us  or  them  shall  seem  meet." 

Upon  a  Petition,  praying  for  leave  to  Appeal  from  a  conviction  for 
felony  :  held  by  the  Judicial  Committee  of  the  Privy  Council,  that  there 
was  no  power  reserved  to  the  Crown  by  the  Charter,  to  allow  Appealsin 
criminal  cases,  such  Appeal  being  confined  to  civil  cases  only. 
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on  belialf  of  liimself  and  ciglit  Par  sees,  also  undorgoing  ^^^^*' 
sentence  of  transportation  at  Singapore^  and  praying  that  The  Qceen 
Her  Majesty  would  be  graciously  pleased  to  dirc^ct  the  ed/ljek 
issue  of  a  free  pardon  to  the  Petitioner  and  the  other  I^ykamjee 
convicted  parties,  or  that  Her  Majesty  would  be  pleased 
to  refer  the  matter  of  the  Petition,  and  the  case  of  the 
Petitioner,  with  the  circumstances  of  the  trial,  to  the 
consideration  of  the  Judicial  Committee  of  Her  Ma- 
jesty's Privy  Council,  to  report  thereon,  or  that  Her 
Majesty  would  be  pleased,  by  and  with  the  advice  of 
Her  Privy  Council,  to  make  such  order  for  the  admis- 
sion and  prosecution  of  an  Appeal  from  the  Judg- 
ment of  the  Supreme  Court,  and  that  Her  Majesty 
would  in  like  manner  be  pleased  to  make  an  order 
for  the  production  of  true  and  exact  copies  of  all 
evidence,  proceedings,  judgments,  decrees,  and  orders, 
had  or  made  in  the  prosecution  in  the  Supreme  Court, 
and  of  the  Judges'  notes  of  the  evidence  taken  before 
the  Court,  and  of  the  reasons  given  by  the  Judges  of 
the  Court,  and  also  the  evidence  taken  before  the 
Chief  Magistrate  of  Bomhay^  by  the  direction  of  the 
Chief  Justice  of  the  Supreme  Court,  and  all  papers 
in  the  possession  of  the  Eight  Honourable  the  Earl 
of  Eifon  (the  then  President  of  the  Board  of  Con- 
trol) and  the  Secretary  of  State,  relating  to  the  trial 
and  the  case  of  the  Petitioner,  and  for  the  taking  any 
necessary  evidence,  and  that  Her  Majesty  would  be 
pleased  to  reform,   correct^  or  vary  such  Judgment, 

Held  also,  that  the  Charter  having  been  granted  by  the  Crown,  by 
force  of  an  Act  of  Parliament,  must  be  construed  with  reference  to  the 
powers  conferred  by  the  Act,  even  though  the  prerogative  of  the  Crown 
were  limited  by  such  construction  :  and  that  the  Supreme  Court  alone 
has  full  and  absolute  power,  to  allow  or  deny  pennission  to  appeal  in 
criminal  cases. 

SemhJe.  No  Appeal  lies,  in  cases  of  felony,  to  the  Queen  in  Council, 
from  any  of  the  dominions  of  the  Crown  of  Qreat  Britain,  v^liich.  are 
governed  by  the  law  of  Knylaad. 
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iH'iG.        aud  make  such  fm-(.lier  or  otlier  ortkr  in  the  forms,  as 
TiiE^iuEEN  ^^  -^^^'^'  Maj(\siy  niiglit  soem  meet. 
^    '••  The  Petition  set  forth  that  an  indictment  was  pre- 

Byiumjee  f erred  m  the  Supreme  Court  of  Judicature  at  Bombay^ 
in  the  second  sessions  of  the  year  1844,  against  the 
Petitioner  aud  seventeen  other  persons,  ParseeSy  for 
the  murder  of  a  Parsee^  named  Miincher'-jee  Hormusjee. 
That  the  Petitioner  and  sixteen  othei-s  were  charged  as 
accessories  to  the  murder.  That  the  trial  took  place 
on  the  17th  Juhj  1844,  and  lasted  ten  days,  before  Sir 
Henry  Roper ^  Chief  Justice,  and  Sir  E.  Perry ^  Puisne 
Judge,  and  a  Jury  of  Europeans,  when  the  Jury  re- 
turned a  verdict  of  guilty  against  ten,  including  the 
Petitioner,  and  acquitted  the  remainder  of  the  parties 
charged.  That  the  Petitioners  presented  a  Petition 
to  the  Judges  of  the  Supreme  Court,  for  leave  to 
Appeal  to  Her  Majesty  in  Council,  against  the  direc- 
tion of  the  Chief  Justice,  and  the  verdict  and  con- 
viction founded  thereon,  upon  the  grounds  and  under 
the  circumstances  therein  specially  set  forth.  That 
such  Petition  was  not  complied  with  by  the  Judges, 
but  that  the  extreme  penalty  of  the  law  was  carried 
into  eftect  against  one  of  the  parties  charged,  and  the  f 
remainder  were  sentenced  to  be  transported  for  life  to  "- 
Singapore. 

The  principal  allegations  contained  in  this  Petition, 
were  verified  by  affidavit. 

The  second  Petition  was  presented  on  the  part  of 
upwards  of  six  thousand  inhabitants  of  Bombay ^  and 
after  setting  forth,  in  substance,  the  circumstances 
contained  in  the  first-named  Petition,  prayed  that  Her 
Majesty  would  be  pleased  to  exercise  her  prerogative 
of  mercy,  in  favour  of  such  of  the  convicts  as  she 
might  deem  entitled  to  remission  of  theii'  sentences, 
and  to  grant  them  pardon. 
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Both  Petitions  were  referred  by  the  Crown  to  the        i^^^^- 

Judicial  Committee  of  Her  Majesty's  Privy  Council,  Thi:  Uueen 

and  now  came  on  for  hearing.  Eduljee 

Bykamjee 
Mr.  Hill^  Q.C.,  and  Sir  JoJm  Bayley^  in  support 

of  the  first  Petition. 

The  jurisdiction  of  Her  Majesty  in  Council,  to  en- 
tertain Appeals  in  criminal  sentences  in  India^  is  un- 
doubted. Poonekooty  3Ioodeliar  v.  The  King  («).  Aga 
Mahomed  KurhooUe  v.  The  Queen  (b).  Both  these  cases 
were  upon  indictment. — [Sir  E.  Ryan :  These  are 
cases  in  which  the  Appeal  was  allowed  by  the  Court 
below,  which  differs  from  the  present  application.] — 
The  charter  of  Justice,  of  Bombay  (c),  gives  a  right  of 
Appeal^  in  all  indictments,  informations,  and  criminal 
suits,  and  expressly  reserves  to  the  Crown  the  power 
to  refuse  or  admit  an  Appeal  from  any  Judgment  or 

{a)  3  Knapp'sP.  C.  Oases,  384.     (J)  4  Moore's  P.  C.  Cases,  239. 

{c)  The  following  are  the  clauses  relating  to  the  Criminal  Jurisdic- 
tion, and  the  right  of  Appeal  to  the  Queen  in  Council,  as  contained  in 
the  Charter,  or  Letters  Patent,  of  the  %ih.  Becemher  1823,  for  esta- 
blishing the  Supreme  Court  of  Judicature  at  Bombay. 

* '  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  grant,    Supreme 
tirder,  ordain,  and  appoint,  that  the  said  Supreme  Court  of  Judica-    ^?  p'*;-  ^  P°Y^ 
tilre,  at  Bombay,  shall  also  be  a  Court  of  Oyer  and  Terminer,  and    iurisdictioii> 
Gaol   delivery,  in  and  for  the  town  and  island  of  Bombay,  and  the   and  of  Oyer 
limits  thereof,  and  the  factories  subordinate  thereto ;  and  shall  have 
and  be  invested  with  the  like  power  and  authority,  as  commissioners, 
or  Justices  of  Oyer  and  Terminer,  and  Gaol  delivery,  have,  or  may 
exercise,in  that  part  of  Great  Britain  GaM^di  England,  to  enquire,  by 
the  oaths  of  good  and  sufficient  men,  of  all  treasons,  murders,  and 
other  felonies,  forgeries,  perjuries,  trespasses,  and  other  crimes  and 
misdemeanors  heretofore  had,  made,  done,  or  committed,  or  which 
shall  hereafter  be  had,  done,  or  committed,  within  the  said  town 
And  Island  of  Bombay,  or  the  limits  thereof,  or  the  factories  subordi- 
nate thereto."  [The  Charter  then  proceeds  to  give  authority  to  the 
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(l(;t(M'iniii;i(i()ii    ol"   Uk^   Sii[)r(',iiio  (Joiirt,    upon    suoli  ro- 
The  diTKKx   stri(!ti(Uis  aiul  regulations,  us  tlio  Crown  shall  think  fit 


lU'liAMJKt: 


The  Court  of 
Oyer  and 
Terminer 
may  reprieve 
execution  of 
any  capital 
Bentence,  un- 
til the  King's 
pleasure  is 
known. 


Appeal  to  the 
King  in 
Council. 


(\»urt  lo  isNU(»  a,  procnpt  to  llin  Hhnriff  to  sutuiiioii  jurios  and 
witnesses,  witli  power  to  punish  for  contempt,  &c.J  Andio  pro- 
('(»ed  to  lioar,  f^xaniino,  try,  and  determine  tlio  said  indictments 
and  otTences,  and  to  give  judgnu^nts  thereiipon,  and  to  award 
execution  thereof.  And  in  all  respects  to  administer  criminal 
justice  in  su(;h  or  the  like  manner  and  form,  or  as  nearly  as  the 
condition  and  circumstances  of  the  place  and  the  persons  will  admit 
of,  or  as  our  Courts  of  Oyer  and  Terminer  and  Gaol  delivery  do 
or  may  in  that  part  of  Great  Britain  called  J^nglaml,  due  attention 
being  had  to  the  religion,  manners,  and  Usages  of  the  native  in- 
habitants. 

' '  And  whereas  cases  may  arise  wherein  it  may  be  proper  to  remit 
the  general  severity  of  the  law,  we  do  hereby  authorize  and  em- 
power the  said  Coui't  of  Oyer  and  Terminer  and  Gaol  delivery  to 
reprieve  and  suspend  the  execution  of  any  capital  sentence  wherein 
there  shall  appear,  in  the  judgment  of  the  said  Coin-t,  a  proper 
occasion  for  mercy,  until  our  pleasure  shall  be  known.  And  the 
said  Court  shall,  in  such  case,  transmit  to  us,  under  the  seal  of  the 
said  Court,  a  state  of  the  case,  and  of  the  evidence,  and  of  the 
reasons  for  recommending  the  criminal  to  our  mercy,  or  for  such 
reprieve  or  suspension,  as  the  case  may  be  :  in  the  meantime,  the 
said  Court  shall  cause  such  offender  to  be  kept  in  strict  custody,  or 
deliver  him  or  her  out  to  sufficient  bail  or  mainprise,  as  the  cir- 
cumstances shall  seem  to  require. 

''And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  direct, 
establish,  and  ordain,  That  if  any  person  or  persons  shall  find  him, 
her,or  themselves  aggrieved, by  any  Judgment  or  determination  of 
the  said  Supreme  Court  of  Judicature,  at  Bombay,  in  any  case  what- 
soever, it  shall  and  may  be  lawful  for  him,  her  or  them  to  Appeal  to 
us,  our  heirs  or  successors,  in  our  or  their  Privy  Council,  in  such 
manner,  and  under  such  restrictions  and  qualifications  as  are  here- 
inafter mentioned,  that  is  to  say,  in  all  Judgments  or  determinations 
made  by  the  said  Supreme  Court' of  Judicatui'e,  at  Bomhaij,  in  any 
civil  cause,  the  party  or  parties  against  whom,  or  to  whose  imme- 
diate prejudice,  the  said  Judgment  or  determination  shall  be  or  tend 
may  by  his  or  their  humble  petition,  to  be  preferred  for  that  purpose 
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to  impose.     The  Statute  7th  &  8th  VicL,  c,  GO,  also 
provides  for  the  admission  of  Appeals  from  any  judg- 


tothe  said  Court,  pray  leave  to  Appeal  to  xis,  our  lieirs  or  successors, 
iu  our  or  tlicir  Privy  Council,  stating  in  sucli  petition  the  cause  or 
causes  of  Appeal.  And  in  case  such  leave  to  Appeal  shall  be  prayed 
by  the  party  or  parties  who  is  or  are  directed  to  pay  any  sum  of 
money,  or  to  perform  any  duty,  the  said  Court  shall,  and  is  hereby 
empowered  to  award,  that  such  determination  or  Judgment  shall  be 
carried  into  execution,  or  that  sufficient  security  shall  be  given  for 
the  performance  of  the  said  Judgment  or  determination  as  shall  be 
most  expedient  to  real  and  substantial  justice. 

'  'Provided  always,  that  where  the  said  Court  shall  think  fit  to  order 
the  Judgment  or  determination  to  be  executed,  security  shall  be 
taken  from  the  other  party  or  parties  for  the  due  performance  of  such 
Judgment  or  Order,  as  we,  oiu*  heirs  or  successors,  shall  think  fit 
to  make  thereupon.  And  in  all  cases  we  will,  and  require,  that, 
security  shall  also  be  given  to  the  satisfaction  of  the  said  Court, 
for  the  payment  of  all  such  costs  as  the  said  Supreme  Court  of 
Judicature,  at  Bombay,  may  think  likely  to  be  incurred  by  the  said 
A^^peal,  and  also  for  the  performance  of  such  Judgment  or  Order 
as  we,  our  heirs  or  successors,  shall  think  fit  to  give  or  make 
thereupon  ;  and  upon  such  Order  or  Orders  of  the  said  Court 
thereupon  made  being  performed  to  their  satisfaction,  the  said 
Court  shall  allow  the  Appeal,  and  the  party  or  parties,  so  thinking 
him,  her  or  themselves  aggrieved,  shall  be  at  liberty  to  prefer  and 
prosecute  his,  her  or  their  Appeal  to  us,  our  heirs  or  successors,  in 
our  or  their  Privy  Council,  in  suchmanner  and  form,  and  under  such 
rules,  as  are  observed  in  Appeals  made  to  us  from  our  plantations  or 
Colonies,  or  from  our  Islands  of  Guernsey/,  cWsei/,  Saric  or  Alder- 
ney. 

*^4^nd  it  is  our  further  will  and  pleasure,  and  we  do  hereby  direct 
and  ordain,  that  in  all  such  cases  the  said  Supreme  Court  of  Judica- 
ture, oiBomlcuj,  shall  certify  and  transmit,  under  the  Seal  of  the  said 
Com-t,  to  us,  onr  heirs  or  successors,  in  our  or  their  Privy  Council,  a 
true  andexactcopy  of  all  evidence,  proceedings,  judgments,  decrees, 
and  orders,  had  or  made  in  such  causes  appealed,  as  far  as  the  same 
have  relation  to  the  matter  of  Appeal. 

'  'And  it  is  our  further  will  and  pleasui'e,  that  in  all  indictments, 
informations,  and  criminal  suits,  and  causes  whatsoever,  the  said 
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,  sontoncos,  dccroos,  or  orders,  of  «iny  Court 
of  Justice  within  jiiiy  Britisli  colony  or  ])()ssossion 
abroad,  altliougli  sucli  Court  sliould  not  be  a  Court  of 
]^]rror,  or  a  C/Ourt  of  Appeal,  witliin  such  colony  or 
possession.  It  is  true  that  the  Bomhay  ('barter  gives 
the  Supreme  Court  the  power  to  allow  or  deny  Ap- 
peals, but  the  Crown  has  expressly  reserved  to  itself 
the  power  to  refuse  or  admit  an  Appeal,  even  thou<^h 
denied  by  the  Supreme  C'ourt.  It  never  could  be 
meant  that  the  Supreme  Court  should  have  the  power 
of  saying,  peremptorily,  that  its  decisions,  in  cnminal 
matters,  should  not  be  reversed,  wliich  it  would  in 
effect  do,  by  refusing  leave  to  Appeal.  Such  Appeal  is 
an  incident  to  the  powers  of  this  Coui-t,  which  stands 
in  relation  to  Colonial  Courts,  as  the  Queen's  Bench 
does  to  the  inferior  Courts  in  this  country.  In  Re 
Ames  (a)j  leave  was  granted  here  to  Appeal  from  a 
criminal  proceeding  in  Jersey,  which  being  found  to  be 
contrary  to  an  express  Ordinance  in  force  in  Jersey ^ 

{a)  3  Moore's  V.  C.  Cases,  409.    , 


deny  Appeal, 

and 

the  terms. 


regulate 


Heservation 
of  power  to 
the  King  to 
refuse  an 
Appeal, 


Supreme  Court  of  Judicature,  at  Bomlaij,  shall  have  the  full  and 
absolute  power  and  authority  to  allow  or  deny  the  Appeal  of 
the  party  pretending  to  be  aggrieved,  and  also  to  award,  order, 
and  regulate  the  terms  upon  which  Appeals  shall  be  allowed  in 
such  cases  in  which  the  said  Court  may  think  fit  to  allow  such 
Appeal. 

''And  we  do  hereby  also  reserv^e  to  ourself,  our  heirs  and  suc- 
cessors, in  our  or  their  Privy  Council,  full  power  and  authorit}^ 
upon  the  humble  petition  of  any  person  or  persons  aggrieved  by  a 
Judgment  or  determination  of  the  Supreme  Court  of  Judicature,  at 
Bomhay,  to  refuse  or  admit  his,  her  or  their  Appeal  thereupon, upon 
such,  terms,  and  under  such  limitations,  restrictions,  and  regula- 
tions, as  we  or  the}'-  shall  think  fit,  and  to  reform,  correct,  or 
vary  such  Judgment  or  determination,  as  to  us  or  them  shall  seem, 
meet.'*  « 
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Bucli  leave  was  afterwards  rescinded.  Mr.  Earon  ParJce^         '^'*^- 
in  delivering  judgment,  says,   ''  We  are  not  disposed  The  Queen- 
to  say  that  we  have  not  the  power  so  to  have  done,      eduljee 
as  Her  Majesty  is  the  head  of  justice,  and  we  are  sit-    Byii.uijii£, 
ting  here,  not  merely  as  a  judicial  body,  but  as  f^rivy 
Councillors,  and  the  matter  of  the  former  Petition 
was  referred  to  us  generally.''     So,  here  the  matter  is 
referred  generally. — -[The  Eight  Hon.   T,  Fembertou 
Leigh:  Is  this  merely  a  Petition  for  leave  to  Appeal  ?] — 
The  Attorney- General :  More  than  that  is  prayed  for  : 
the  exercise  of  the  Eoyal  mercy ;  but  your  Lordships 
cannot  advise  on  that  part  of  the  Petition.     It  could 
never  have  been  intended  to  refer  to  your  Lordships, 
sitting  as  the  Judicial  Committee  of  the  Privy  Council^ 
an  application  to  Her  Majesty  to  grant  a  i/ee  pardon. 
— [The  Eight  Hon.  T.  Pemherion  Leigh  :  In  the  Pe- 
tition of  the  States  of   Guernsey  (<:;),  referred  by  the 
Crown,   to  the  Com.mittee  for  the  affairs  of  Jersey^ 
the  reference  was  larger  than  was  intended,  but  we 
reported   only   upon   the   law  of   the   case,    namely, 
tlie  legality  of  the  acts  done.] — Mr.   Hill:  Enough 
appears   on   the   face   of    the   Petition    to   authorize 
your  Lordships  to  report  to  the  Crown  generally. — 
[The  Eight  Hon.  Dr.  Lushington  :  Their  Lordships  are 
of  opinion,  that  it  was  not  intended  by  the  reference, 
to  refer  to  them  any  question,  whether  mercy  should 
be  extended  by  the  Crown  to  the  Petitioners ;  you 
will  therefore  confine  yourself  to  two  questions  :   first, 
whether  there  is  any  power  in  the  Judicial  Committee 
to  advise  Her  Majestj^  to  permit  an  Appeal ;  and^ 
secondly,  if  they  have  such  power,  whether  they  would 
exercise  a  proper  discretion  in  so  advising.] — M?\  Hill : 
This  is  a  Charter  granted  by  the  Crown,  by  virtue  of 

(^0  lOthDee,  1844. 
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is^G.  tho  Statute  4  Geo.  IV.,  c.  71 ;  and  if  fliore  wcro  no  rc- 
Tjie  Quken  sorvation  in  tho  Charter  to  admit  Appeals,  not  other- 
,,  ''*  wise  pi'ovided  for,  the  power  of  the  Crown  to  admit 
Bykamjee.  Appeals  would  not  have  been  parted  with  ;  for  the 
Crown  has  no  power  to  denude  itself  of  any  preroga- 
tive necessary  to  the  administration  of  justice.  It  has 
no  more  right  to  weaken  its  power  to  give  protection 
to  the  subject,  than  the  subject  has  to  diminish  or 
qualify  his  allegiance.  The  rights  of  the  sovereign  and 
the  rights  of  the  subject  art;  strictly  coiTclative.  Ko- 
thing  appears  in  the  Charter  to  warrant  a  conclusion 
that  an  Appeal  cannot  lie  here  in  a  criminal  proceed- 
ing. The  Crown  can  only  be  bound  by  express  words. 
If  a  question  is  reserved  by  a  Judge  upon  the  trial  of 
a  prisoner,  for  the  opinion  of  the  fifteen  Judges,  they 
advise  the  Crown,  in  their  discretion,  to  grant  a  free 
pardon.  Their  powers  are  limited,  as  in  this  Court, 
to  advise  the  Crown.  Then  why  should  not  this  Court 
advise  a  free  pardon  ?  Enough  appears  from  the  Pe- 
tition to  justify  such  an  exercise  of  the  prerogative. — 
[The  Eight  Hon.  T.  F  ember  ton  Leigh  .'Is  there  any 
instance  in  which  we  have  dealt  with  evidence  settled 
by  the  verdict  of  a  jury,  and  considered  whether  it  was 
well  founded  or  not  ?] — The  Coui't  sat  as  a  jury  in 
CoiuaS'jee  v.  TJiom^JSon  (a),  and  Coicie  v.  Remfry  (h) ; 
and  in  Gahan  v.  Lafitte  (<?),  though  the  verdict  was  sus- 
tained, yet  the  damages  were  cut  down ;  this  Court 
thereby  exercising  the  highest  discretion. — [The  Eight 
Hon.  Dr.  LiisJdngton  :  Has  any  instance  occurred  where 
an  Appeal  has  been  granted  by  the  Courts  in  India  in 
the  case  of  a  felony  ?] — I^otlq.     The  only  criminal  cases 

{a)  Ante,  p.  422.  {h)  Ante,  p.  448. 

(<?)  3  Moore's  P.  C.  Cases,  382  ;  and  see  Le  Breton  v.  Ennisy 
4  Moore's  P.  C.  Cases,  323. 
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appealed  from  India  wore  Fooncchooty  Moodeliar  v.  The        is- 6. 
Kinfj^  and  Aga  MaJtomed  KurhooUe  v.  The  Qtieeu^  which  Tre^Uueex 
wxre  indictments  for  misdemeanors.  ,.   *"• 

P^DULJEE 
BYEAMJhE. 

The  Attorney-General  (Sir  F.  Thesujer\  and  ^Ir. 
Wkjram^  Q.G.,  for  the  Cruwn,  and  the  East 
India  Company. 

It  is  contrary  to  the  policy  of  the  Criminal  Law  in 
England^  to  allow  an  Appeal  in  cases  of  felony,  and 
nothing  can  be  found  in  the  Charter  of  Bombag  which 
gives  such  power.  No  mention  is  made  of  criminal 
suit  or  information  in  the  reservation  to  the  Crown  to 
refuse  or  admit  an  Appeal.  If  a  party  here  is  im- 
properly convicted,  the  only  redress  that  can  be  had, 
is  by  application  to  the  Crow^n  for  a  pardon.  Even 
with  regard  to  a  question  of  law  that  may  arise  upon 
the  trial,  the  prisoner  has  no  right  of  appealing 
to  the  fifteen  Judges ;  it  can  only  be  done  by  the 
Judge  who  presides  at  the  trial,  reserving  the  point. 
If  then  there  exists  no  right  of  Appeal  in  Criminal 
cases  in  England^  it  must  follow,  that  none  is  given  by 
this  Charter  to  Bomhcq/^  where  the  English  law  prevails. 
The  case  of  Re  Ames  establishes,  that  no  Appeal  lies 
from  a  criminal  proceeding  in  Jersey.  Pooneekooty 
Moodeliar  v.  TJie  King  was  an  indictment  for  forgery, 
which  was  a  misdemeanor,  by  Statute  in  India  ;  and 
in  Aga  3Iahonied  Kiu^hoolie  v.  The  Quecn^  the  Ap- 
peal here  was  strictly  confined  to  a  question  of  law. 
In  each  of  these  cases,  the  Supreme  Court  had  granted, 
under  the  Charter,  leave  to  Appeal ;  here  they  refused 
it,  and  their  refusal  is  b}^  the  terms  of  the  Charter  ab- 
solute. It  would  be  most  mischievous  to  grant  this 
application,  the  object  being  to  Appeal  from  a  convic-' 
tion  for  felony. 
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iMii.  TIk^  IM.^lit  lion.  Dr.  Lusiiincjtox  : 

''•  Til  lli(^  mouth  of  AuqusL  in  the  year  ISM,  eitilitocn  2nf,ii,i, 

I.DriJKn  .  .  .  \ki\ 

liyijAiijLji.    iiiilives  of  BomJnijj  were  tried  before  tlic  Chief  Justice,    .^^ 

assisted  by  a  ruisnc  Jii(lg(\     One  of  tlie  prisoners,      '| 

Jhirjorjcc  Jamsctjce^  was  charged  with  the  wilful  murder 

of  a  Parsce^  named  AliincJterjce  llorinusjce.     lie  was       i 

found  guilty,  and  executed.     The  seventeen  other  pri-       * 

isoners  were  charged  as  accessories  to  the  murder,  and 

were  convicted  and  transported. 

Two  petitions,  one  signed  by  one  of  the  individuals 
convicted,  and  another  respectably  and  numerously 
signed  by  certain  inhabitants  of  Boinhcuj^^YOYQ  presented 
to  Her  Majesty.  Those  petitions  set  forth  at  great 
length,  the  circumstances  attendant  upon  the  trial,  and 
prayed  for  the  exercise  of  Her  Majesty's  prerogative  in 
favour  of  the  convicts,  or  that  an  Appeal  might  bo 
allowed.  Her  Majesty  has  been  pleased  to  refer  the 
petitions  abovementioned  to  us,  not  for  the  purpose  of 
advising  as  to  the  exercise  of  Her  prerogative  of  mercy, 
but  as  containing,  together  with  the  affidavits  in  sup- 
port of  them,  a  full  statement  of  all  the  facts,  and  for 
the  purpose  of  enabling  us  to  advise,  whether  the  per- 
sons convicted  can  be  permitted  to  Appeal,  under  the 
circumstances  set  forth  in  those  affidavits  and  those 
petitions,  from  the  sentence  of  the  Court. 

Those  petitions  did  not  allege  that  any  error  ap- 
peared on  the  face  of  the  record,  but  they  complained 
of  the  direction  of  the  Judge,   the  evidence,  and  the 
'   verdict. 

Kow  if  this  question  were  to  be  decided  by  the  law 
of  Englaad^  it  is  notorious,  that  no  prisoner  convicted 
of  felony  could  claim  a  new  trial  or  a  right  of  Appeal 
in  this  sense.     A  writ  of  error  is  another  question, 
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Avliicli  it  is  not  necessary  for  us  to  discuss  in  tliis  case.       ^'*^^^'- 
The  usual  practice,  where  the  Judgment  is  not  post-  Tiik  uueek 
])oiied,  is,  if  any  objection  be  taken  at  the  trial,  wliicli     Kduljf.r 
the  Judge  who  tries  the  prisoners  does  not  admit  to  be   i^^^^i^^^^-^^^' 
valid,  but  deems  worthy  of  consideration,  to  reserve  it 
for  the  opinion  of  the  fifteen  Judges.     If  the  majority 
think  the  objection  ought  to  have  been  sustained,  the 
Judge  who  tried  the  prisoner  reports  to  the  Secretary 
of  State,  and  the  prerogative  of  the  Crown  is  exercised 
in  such  a  manner  as  the  advisers  of  the  Crown  think 
meet.     The  prisoner  has  no  legal  right,  in  the  proper 
sense  of  the  term,   to  demand  a  re-considcration  by  a 
Court  of  Law  of  the  verdict,  or  of  any  legal  objection 
raised  at  the  trial.     Then  if  this  be  so  by  the  law  of 
England^  if  the  trial  had  taken  place  here,  the  question 
to   be   considered   is,    whether   the   prisoners,    being 
natives  of  Bomhajj^  and  British  subjects,  and  the  offence 
being  committed  and  tried  there,  have,  by  the  law  pre- 
vailing at  Bomhaij^  any  other,  and  what  right. 

It  appears  from  the  Charter  of  Bomhay^  whicli  was 
granted  under  the  authority  of  an  Act  of  Parliament, 
that  the  Supreme  Court  was  constituted  a  Court  of 
Oyer  and  Terminer,  and  Gaol  delivery,  to  administer 
Criminal  Justice  in  such  or  the  like  manner,  or  form, 
or  as  nearly  as  the  condition  and  circumstances  of  the 
place  and  person  will  admit,  as  our  Courts  of  Oj^er  and^ 
Terminer,  and  Gaol  delivery,  may  or  do  in  England^ 
due  attention  being  had  to  the  religion,  manners,  and 
usages  of  the  native  inhabitants.  So  far  it  would  seem 
that  the  same  law  would  be  applicable  to  convictions 
for  felonies,  whether  tried  in  England  or  Bombay,  and 
consequently,  the  Petitioners  would  have  no  legal  right 
to  an  Appeal  or  re-hearing. 

In  the  Charter,  however,  will  be  found  several  im- 
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I'^'^i-         porfiinl  cLiuscs  touoliiiig  Appoals,  Avhich  require  greiit 
TnK  (ukkn   atlciitiou,  and  more  especially  that  clause  which  relates 
,,   ^''  i)articularly  to  criiuiiial  cases.     It  is  in  tlie  words  fol- 

]ivi:AMjj:i:.  lowiii.i; !  "  And  it  is  our  further  will  and  pleasure,  that 
in  all  indictments,  informations  and  ciiminal  suits  and 
causes  whatsoever,  the  said  Supreme  Court  of  Judica- 
(ure  at  JJomha?/  shall  jiave  full  and  al)solute  power  and 
authority,  to  allow  or  deny  the  Appeal  of  a  party  pre- 
tending to  be  aggi'ieved,  and  also  to  award,  order  and 
regulate  the  terms  upon  w^liich  the  Appeal  shall  he 
allovv'cd  in  such  cases  in  which  the  said  Court  may 
think  fit  to  allow  such  Appeal."  jSTow,  however  ex- 
tensive the  right  of  Appeal  in  criminal  cases  may  be, 
the  Supreme  Court  has  full  and  absolute  power  and 
authority  to  allow  or  deny  that  Appeal.  Presuming, 
therefore,  for  the  present,  that  the  words  of  this  clause 
would  sanction  the  granting  of  an  Appeal  of  whatsoever 
kind  in  cases  of  felony,  application  for  leave  to  Appeal 
was  made  to  the  Supreme  Court,  and  was  by  that 
Court  refused.  If  an  Appeal  then  can  now  be  granted, 
it  must  be  on  other  grounds  than  the  clause  in  the 
Charter ;  for  according  to  the  clause  already  cited,  the 
rejection  of  the  application  to  Appeal  in  the  Supreme 
Court  must  be  considered  final. 

This  brings  us  to  the  consideiTition  of  the  clause 
which  immediately  follows,  and  which  is  in  the  follow- 
ing terms:  ^' And  we  do  hereby  also  reserve  to  our- 
selves, our  heirs  and  successors,  in  our  or  their  Privy 
Council,  full  power  and  authority,  upon  the  humble 
petition  of  any  person  or  persons  aggrieved  by  the 
Judgment  or  determination  of  the  Supreme  Court  of 
Judicature  at  Bombay^  to  refuse  or  admit  his,  her  or 
their  Appeal  thereupon,  upon  such  terms  and  under 
such  limitations,  restrictions  and  regulations  as  we  or 
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they  shall  tliiiik  lit,  and  to  reform,   coiTOct  or  vary        ^^^^• 
Buch  Judgment  or  determination  as  to  us  or  them  shall  The  Quekn 
seem  meet."  y.t^vut.b 

The  first  question  Avhich  arises  upon  this  clause  is  l^vnAiiJiK. 
one  of  considerable  importance,  and  it  is  this,  wliether 
it  applies  at  all  to  the  preceding  clause,  or,  in  other 
Avords,  whether  the  Crown  has  reserved  to  itself,  by 
force  of  the  latter  clause,  the  right  of  Appeal  in  criminal 
cases,  including  of  course  felonies — for  there  is  no 
express  limitation.  Of  the  power  of  the  Crown  to  create 
or  reserve  such  right  there  can  be  no  doubt,  because 
tlie  Act  of  Parliament  enables  the  Crown  to  grant  such 
a  Charter  for  the  administration  of  justice  in  Bomhay^ 
as  it  may  think  fit.  But  in  considering  whether  the 
Crown  has  done  so  or  not,  it  is  not  unimportant  to 
remember  that  not  only  in  England^  but  throughout 
the  dominions  of  the  Cro\^Ti  of  Great  Britain^  governed 
by  the  law  of  England^  no  right  of  Appeal  in  felonies 
has  ever  existed.  Nor  are  we  aware  that  in  any  one 
single  instance  the  Crown  has  ever,  by  the  exercise 
of  its  prerogative,  granted  leave  to  Appeal  in  any  such 
case. 

Under  such  circumstances,  we  think  that  it  is  not 
probable  that  the  Crown  in  granting  this  Charter  in- 
tended to  make  so  extraordinary  a  deviation  from  the 
ordinary  practice,  and  we  are  the  more  strongly  in- 
clined to  this  opinion  from  a  consideration  of  the 
consequences  w^hich  must  inevitably  follow.  Where 
persons  charged  with  the  commxission  of  felonies  have 
been  convicted,  it  is  natural  that  they  should  resort 
to  every  possible  means  to  escape  from  the  penalty 
of  the  law,  or  to  put  off  to  the  latest  moment  the 
execution  of  the  sentence.     Consequently,  it  is  to  be 

expected,   that  applications  in  almost  every  case  for 
VOL   III.  I   2 
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^^^  leave  to  Appeal,  (supposiiij]^  hy  Appeal  is  meant  a 
The  Quekx  new  trial,  or  an  entire  re-hear  id  p:,)  would  be  made  to 
Edvljke  ^^1^'  Supreme  Court.  As  that  Court  is  sitting  npon 
Byhamjee.  (]^0  gpot,  no  great  delay  or  mischief  miglit  follow  from 
the  i)()stponement  of  the  execution  of  the  sentence, 
till  that  ap[dication  was  heard  and  disposed  of.  But 
if  the  Crown  has  really,  by  tlii.s  Cliarter,  reserved  to 
itself  the  right  of  granting  an  Appeal  in  such  cascs^ 
what  are  the  inevitable  consequences?  To  cause' 
execution  to  be  done,  would  be,  in  effect,  to  prevent 
the  right  of  granting  an  Appeal  vested  in  the  Crown^ 
and  to  take  away  from  the  prisoner  convicted,  the 
right  of  laying  liis  case  before  his  sovereign,  and  of 
obtaining  a  re- consideration  of  it.  For  it  must  bo 
remembered,  that  if  a  rc-consideration, .  by  way  of 
Appeal,  be  reserved  to  the  Crown,  the  right  of  ap- 
plying for  it  must  be  reserved  also.  But  if  this  were 
really  the  state  of  the  law,  we  doubt  whether  any 
Court  or  any  authoiity  would  think  itself  justified  in 
ordering  execution  t-o  be  done,  till  there  had  been  an 
opportunity  given  to  the  prisoner,  of  applying  to  the 
Crown,  for  a  re-consideration  of  the  case,  according  to 
the  right  resented  to  the  Crown,  and  the  piisoner. 
Many  very  evil  consequences  must  necessarily  follow 
from  this  state  of  things.  A  long  period  must  elapse 
before  an  application  to  the  Crown  could  be  made, 
and  its  decision  could  be  known.  And  eventually, 
w^here  the  leave  to  Appeal  was  refused  (and  it  must 
be  presumed  that  this  would  generally  be  the  case)^ 
execution  would  follow  the  sentence  after  so  long  an 
interval,  that  all  benefit  to  be  expected  from  a  public 
example  would  be  lost ;  and  to* this  it  may  be  added, 
that  in  a  great  majority  of  cases  the  convicts  them- 
selves would  be  kept  in  a  state  of  miserable  suspense, 
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to  suffer  in  the  end  tlie   same  ignominious  death  to        ^^^^^• 
which  they  were  sentenced.  The  (iuEEx 

For  all  these  reasons,  and  especially  because  the  y.^^^'u-E.^ 
reservation  of  the  right  of  granting  an  Appeal  would  Byka-mjee, 
foe  to  create  an  anointily,  unknov/n  where  the  law  of 
England  prevails,  we  think  the  strong  probability  is, 
that  the  clause  reserving  to  the  Crown  the  right  of 
granting  an  Appeal  after  refusal  by  the  Supreme  Court, 
was  not  intended  to  apply  to  cases  of  felon}^ 

However  powerful  this  reasoning  may  be  to  our 
minds,  we  still,  however,  fully  admit  that  if  such  be 
the  clear  and  undoubted  meaning  of  the  Charter,  we 
must  give  effect  to  its  provisions,  however  injurious 
we  may  conceive  the  consequences  to  be.  To  ascer- 
tain the  meaning  of  this  clause,  we  must  look  at  the 
whole  Charter,  at  what  precedes  and  at  what  suc- 
ceeds, and  not  merely  at  the  clause  itself. 

It  is  first  to  be  observed  that  the  clause  in  question 
•does  not  contain  one  of  the  words  used  in  the  pre- 
ceding clause  by  which  criminal  cases  were  designated. 
There  is  not  one  word  of  ^'  indictments,  informations^ 
or  criminal  suits."  There  is  no  expression  directly 
referring  to,  and  subjecting  to  further  Appeal,  the  full 
«and  absolute  power  of  allowing  or  denying  Appeals  in 
criminal  cases  conferred  upon  the  Supreme  Court. 
And  yet  if  such  had  been  the  intention  of  the  Char- 
ter, it  would  be  natural  to  suppose  that  when  such  a 
power  had  been  given  to  the  Supreme  Court  in  such 
very  strong  terms,  the  right  of  reviewing  their  deci- 
sions, if  it  were  intended  to  be  reserved,  would  have 
been  expressed  in  language  directly  noticing  the  abso- 
lute power  just  before  given,  and  in  terms  admitting 
of  no  doubt,  establishing  a  control  over  that,  as 
regards  which,  prima  facic^  by  the  plain  meaning  of 
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is^G.       (]|p  ^vorJs,  llioy  Averc  not  to  be  subjoctcd  to  any  con- 
TiiE  (iuEEN  trol   or  revision  wliiitovcr.      W^c  do  not  iind  in  fliis 
Kduijkk     I'^-^^f^i'viiig  clanso,  lliat  Avliicli   ^yc  slionld  luive  expected 
WyiuMJiii:.    to  Wild  if  it  applied  to    tlic   preceding  one.  but  we  do 
lind  that  from  tlie  eommencemeut  to  the  cmd,  it  is 
peculiarly  applicable  to  civil  cases,  and  that  every  ex- 
pression in  it  may  be  satisfied  by  confmiug  it  to  civil 
cases  only. 

In  the  clause  of  which  the  abstract  in  the  margin  is 
^'  Appeal  to  King  in  Council,"  it  is  directed  that  ^'  any 
person  aggrieved  by  the  Judgment  or  determination  of 
the  Supreme  Coiu-t  in  any  case  whatever,  may  Appeal 
to  the  Crown  or  to  the  Privy  Council,  in  the  manner 
and  under   the   restrictions   and  qualifications"  men- 
tioned.    The  parties  aggrieved  are  to  petition  the  Su- 
preme Court,  which  Court  is  empowered  to  award  that 
such  Judgment  or  determination  sliall  be  carried  into 
execution,  or  sufficient  security  given  for  the  perform- 
ance  of   it.     Various    other   regulations   are   added, 
which  being  complied  with,    the  Supremo  Court   is 
bound  to  allow  an  Appeal,  and  the  parties  are   per- 
mitted to  prosecute  it  in  the  same  manner  as  Appeals 
from  the  colonies.     The  clause  now  commented  on  is 
clearly  confined  to  civil  cases  only.     Upon  comparing 
it  with  the  reserving  clause,  we  find  that  the  matter 
over  which  the  power  of  the  Crown  to  grant  Appeals 
is  reserved,  is  expressed  and  described   by  the  very 
terms  which  are  used  with  respect  to  Appeals  in  civil 
cases.     "We  are  inclined,  therefore,  to  hold  that  as  the 
Teserving  clause  is  fully  satisfied  by  confining  it  to  civil 
cases,  that  construction  is  conformable  with  the  general 
usage  where  the  English  law  prevails. 

In  the  preceding  clause  in  this  Charter,  the  Court  of 
Oyer  and  Terminer  is  authorised  to  suspend  the  exe- 
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cution  of  any  capital  offence  nntil  the  pleasure  of  the        1846. 

Crown   be   known,    whore   there  shall  appear,  in  the  ^^^^^Q^Yx-^ 

iudo-nient  of  the  Court,  proper  occasion  for  the  exercise      „   ^' 

or  mercy,     li  the  power  ot  granting  an  Appeal  m  capi-    Byka^jej-z. 

tal  cases  was  rcserv^ed  to  the  Crown,  and  consequently 

the  right  of  applying  for  it,  notwithstanding  the  refusal 

of  an  Appeal  by  the  Court,  would  not   it  have  been 

almost  necessary  to  have  given  the  Court,  in  such  case, 

a  power  to  suspend  the  execution  of  its  sentence,  if  not 

to  the  criminal  a  right  to  require  such  suspension,  till 

he  might  avail  himself  of  his  reserved  right  to  apply  to 

the  Crown,  not  for  mercy,  but  by  way  of  Appeal  ?     But 

we  find  no  such  power  given. 

For  these  reasons,  if  in  this  case  it  were  necessary  to 
support  the  advice  we  intend  to  give  to  Her  Majesty, 
upon  the  ground  that  the  reserving  clause  does  not  ex- 
tend to  Appeals  in  capital  cases,  we  should  be  disposed 
to  come  to  that  conclusion.  If,  however,  we  should 
have  formed  an  erroneous  opinion  in  this  respect,  we 
think,  upon  the  supposition  that  the  reserving  clause 
does  extend  to  felonies,  that  we  should  not  advise  Her 
Majesty  to  allow  this  Appeal.  We  conceive  a  power 
to  grant  an  Appeal  is  confined  by  the  words  of  the 
clause  to  a  "Judgment  or  determination'^  of  the  Su- 
preme Court ;  and  that  all,  even  in  this  view  of  the 
case,  Avhich  could  be  done,  w^ould  be  to  allow  an  Ap- 
peal for  the  purpose  of  ascertaining  whether  the  "  Judg- 
ment or  determination"  of  the 'Court  was  erroneous 
in  point  of  law  with  reference  to  the  indictment,  or,  in 
other  words,  w^hether  there  was  error  upon  the  face  of 
the  record,  as  in  England.  We  do  not  think  that  by 
any  construction  the  Crown  can  grant  an  Appeal  as  to 
the  verdict  itself.  We  conceive  that  we  could  not  go 
over  again  the  merits  of  the  case.     That  we  have  not 
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i8-ir>.       and  could  not  ]kivc3,  tiny  niatcu'ials  for  such  an  investl- 
The  (iuEiiN  gation.    And  that  to  i)re.surnG  tliat  it  was  intended  that 
Kduuke     '^  ^^^'^^  ^^'^^^  sliould  take  plac(*,  is  unwarranted'  by    the 
BYKAijjKK.    ^vords  of  tlic  Cliart(U',  and  would  be  an  anomaly  in  the 
h\<^al  proceedings  of  this  country.     The  present  appli- 
cation is  not  against  the  "  Judgment  or  determination  '^ 
of  the  Court,  but  it  is  an  apjdication  against  what  was 
done  on  the  trial,  and  against  the  verdict. 

It  may  be  argued  that  the  Crown  could  not,  even  by 
Charter,  part  with  its  prerogative.  But  it  must  be 
recollected  that  this  is  a  case  in  which  the  Crown  grants 
a  Charter  by  virtue  of  an  Act  of  Parliament,  and  that 
Charter,  we  conceive,  must  be  considered  as  granted 
in  the  execution  of  the  powers  which  were  granted  by 
that  Act  of  Parliament. 

A  very  similar  case  occurred  upon  a  former  occa- 
sion, though  not  with  respect  to  a  criminal  cause.  I 
mean  the  case  of  Caviller  v.  Aylivln  [which  is  reported 
2  Knapp,  p.  72],  and  which  is  to  the  following  effect: 
The  very  same  argument  which  was  used  by  Mr.  Hill 
was  used  by  Mr.  Justice  CoUmari^  who  was  then  Counsel, 
for  the  Petitioner.  It  was  this  : — ^^  An  Act  of  the  Parlia- 
ment of  Great  Britain  declared  that  all  laws  passed  by 
the  Legislature  of  Canada  should  'be  valid  and  binding 
within  the  colony,  and  directed,  that  the  Colonial  Court 
of  Appeal  should  be  subjected  to  such  Appeal,  as  it 
was  previous  to  the  passing  of  the  Act,  and  also  to 
such  further  and  other  provisions,  as  might  be  made  in 
that  behalf  by  any  Act  of  the  Colonial  Legislature  :— ^ 
Held,  that  an  Act  having  been  passed  by  the  Colonial , 
Legislature  limiting  the  right  of  Appeal  to  causes 
where  the  sum  in  dispute  was  not  less  than  £500 
sterling,  a  petition  for  leave  to  Appeal,  in  a  cause 
where  the  sum  was  of  less  amount,  could  not  be  re- 
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ceived  by  the  King  in  Council,  although  there  was  a       ^^^^'• 
special  saving  in  the  Colonial  Act  of  the  rights  and  The  Huees 
prerogatives  of  the  Crown."  Eduljee 

In  that  ease  the  Judgment  was  given  in  hut  few  ^^'^^^J^^* 
words.  The  Counsel  for  tlie  Respondent  was  not 
heard,  but  it  was  observed,  ''It  is  not  necessary  to 
hear  Counsel  on  the  other  side.  The  King  has  not 
power  to  deprive  the  subject  of  any  of  his  rights,  but 
the  King,  acting  with  the  other  branches  of  the  Legis- 
lature, as  one  of  the  branches  of  the  Legislature,  has 
the  power  of  depriving  any  of  his  subjects  in  any  of  the 
countries  under  his  dominions  of  vdvy  of  his  rights. 
This  Petition  must  thereupon  be  dismissed." 

It  was  therefore  held,  that  though  there  was  a  reser- 
vation of  the  right  of  the  Crown,  yet  as  the  Act  in 
Canada  was  made  in  pursuance  of  an  Act  of  Parlia- 
ment of  Great  Britain,  the  powers  contained  in  that 
Act  did  take  away  the  prerogative  of  the  Crown.  So 
we  apprehend  this  Charter  in  India  being  granted  in  pur- 
suance of  an  Act  of  Parliament  here,  if  by  the  true  con- 
struction of  the  Charter  the  prerogative  of  the  Crov/n  is 
in  any  w^ay  limited,  it  must  be  said  to  be  limited,  not 
by  the  Act  of  the  Crown  itself,  but  by  the  Act  of  the 
Crown  acting  under  the  authority  of  Parliament. 

It  is  for  these  reasons  that  their  Lordships  are  of 
opinion  (and  perhaps  other  reasons  might  be  given 
arising  from  a  consideration  of  the  peculiar  cii'cum- 
stances  of  the  case),  that  they  must  humbl}'^  advise  Her 
Majesty,  that  the  prayer  of  the  Petition  cannot  be 
granted. 
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Tinder  tlio 
Bomhiy 
Charter  of 
Justice, 
the  Su- 
premo Court 
at  Bombay 
is  "I  nvested 
v.ith  full  and 
ahsolute 
power  to  al- 
low or  deny 
Pin  Appeal  in 
criminal 
cases,  and  no 
power  is  re- 
served to  the 
Crown  by- 
such  Charter 
to  grant  leave 
to  appeal  in 
such  cases. 

The  case  of 
Christian  v. 
Corren  fl  P. 
Williams, 
329)  observed 
upon. 


The  Qi'EEN,  on  the  Proscculion  of  the  Bo^rnAY 

G0Vi:ilN.Ml'3^T, 
AGAINST 

Samuel  STKriiEXSOX,  Ar.Loo  Paroo,  and  otJicrs.* 

On  Petition  from   the  Supreme  Court  of  Judicature  at 

Bonilay. 

X  HIS  was  a  Petition  for  leave  to  Appeal  from  a  Judg- 
ment of  tlie  Supreme  Court  of  Judicature  at  Bombay^ 
whereby  tlie  Petitioner,  Alloo  Faroo^  and  two  others, 
were  found  guilty  of  felony,  as  accessories  before  the 
fact,  to  the  burning  of  a  ship,  called  the  Belvidere. 
The  indictment  was  preferred  in  the  Supreme  Court 
against  Samuel  Stephenson^  for  feloniously  burning  the 
ship,  and  the  Petitioner  and  two  others  for  aiding  and 
abetting  in  the  said  felony  before  the  fact.  The  trial 
of  the  Petitioner  and  two  others  as  accessories  [Sie- 
phenson  not  having  been  arrested)  took  place  before  Sir 
II.  Roper ^  Chief  Justice,  and  Sir  E,  Ferry  ^  Puisne  Judge, 
at  an  Admiralty  Session  of  the  Supreme  Court,  when 
they  were  found  guilty,  and  sentenced  to  transportation 
for  life.  Shortly  after  this  conviction,  the  Petitioner 
presented  a  Petition  to  the  Supreme  Court,  praying  for 
leave  to  Appeal  to  Her  Majesty  in  Council  against  the 

*  This  and  the  preceding  case,  being  decisions  upon  the  same 
point,  it  is  thought  advisable  to  place  them  together. 

Present :  Members  of  tho  Judicial  Commiltee, — Lord  Brougham, 
Lord  Langdale,  the  Bight  Hon.  Dr.  Lushiugton,  and  the  Eight 
Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  and  Sir  E.  Byan. 
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trial,  conviction,  judgment,  and  sentence,  upon  various  ^^'^"• 
grounds,  the  principal  of  which  was  an  objection,  taken  The  Uueen 
upon  his  arraignment  by  Counsel  on  his  behalf,  that  alloo  paroo. 
under  the  Criminal  and  Statute  Law  existing  in  Bombay^ 
he  could  not  legally  be  tried  upon  an  indictment,  as 
an  accessory  before  the  fact,  in  the  absence  of,  and 
until  after  the  trial  and  conviction  of,  the  party  charged 
as  principal,  which,  however,  the  Court  overruled,  and 
refused  to  grant  leave  to  Appeal.  The  Petition  set  forth 
the  indictment  and  proceedings  on  the  trial,  and  prayed 
that  Her  Majesty  would,  by  and  with  the  advice  of  the 
Privy  Council,  make  such  Order  as  should  seem  fitting 
for  the  admission  and  prosecution  of  an  Appeal  from  the 
Judgment  of  the  Supreme  Court,  and  for  the  produc- 
tion of  true  and  exact  copies  of  the  indictment,  and 
of  all  evidence,  proceedings,  judgments,  decrees,  and 
orders,  given,  had,  or  made,  in  the  prosecution  in  the 
Supreme  Court,  and  of  the  Judges'  notes  of  the  evidence, 
and  of  the  reasons  given  by  the  Judges  at  the  trial,  and 
their  refusal  to  allow  leave  to  appeal  against  the  con- 
viction and  judgment. 

Mr.  Ilill^  Q.C.,  Mr.   Robinson^   Sir  John  Bayleij^ 
and  Mr.  Accroyd^  in  support  of  the  Petition, 

Cited  the  cases  of  Pooneekooty  Moodeliar  v.  The 
King  (a\  Aga  Mahomed  Kurloolie  v.  The  Queen  {l\ 
In  re  Ames  {c\  U  Orliae  v.  W  Orliac  (d\  Hulm  v. 
Hulm  {e\  Christian  v.  Cor r en  (/),  Ilex  v.  Moreley  (^), 
and  the  Charter  of  Bombay  of  the  8th  December 
1823  {h). 

(a)  3  Knapp's  P.  0.  Cases,  348.  {b)  4  Moore's  P.  0.  Oases,  239. 

Ic)  3  Moore's  P.  0.  Cases,  409.  {d)  4  Moore's  P.  C.  Cases,  374. 

{e)  4  Moore's  P.  C.  Cases,  262.  (/)  1  P.  Williams,  329. 

(V)  2  Bim\  1041.  {h)  Ante.  471,  2,  3,  4. 
VOL.    III.  J  2 
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1847.  Mr.  Wigrmn^  Q.C.,  and  Mr.  Forsyth^  on  tlio  part 

The  Uueen  of  tlic  East  India  Company,  opposed  tlie  Peti- 

tion. 


V. 

Alloo  Paroo. 


Tjord  Brougham  : 


26th  Juno,  This  casG,  to  a  certain  degi'cc,  resembles  the  case 
^Jf^J^  which  has  been  already  spoken  to.  But  in  one  mate- 
rial respect,  no  doubt,  it  may  be  said  to  differ  from 
it,  because  I  do  not  understand  it  to  have  been  argued 
at  the  Bar,  in  Alloo  Far  go's  case,  that  there  lay  an 
Appeal  from  the  verdict  of  a  jury,  for  the  purpose  of 
obtaining  a  new  trial.  I  understand  the  question 
raised  there  was,  (at  least  it  appears  to  me  perfectly 
hopeless  to  argue  any  other  point,)  that  a  Writ  of 
Error  lay,  or  a  proceeding  in  the  nature  of  a  Writ  of 
Error,  for  some  defect  of  law  or  jurisdiction  appearing 
upon  the  record.  Be  that  as  it  may,  however,  their 
Lordships  are  of  opinion,  that  taking  the  terms  of  the 
Charter  into  consideration,  and  having  regard  to  the 
origin  of  that  Charter,  namely,  that  it  was  not  a  mere 
„  act  of  the  Crown,  by  force  of  the  prerogative,  but  in 
execution  of  a  power  conferred  upon  the  Crown,  by 
Statute  ;  the  Charter,  by  its  terms  in  execution  of  that 
Statute,  does  not  reserve  a  power  to  the  King  in 
Council,  of  reviewing  a  determination  of  the  Court 
below,  in  a  criminal  case,  the  Court  below  having 
denied  the  application  for  such  a  review. 

That  this  is  in  execution  of  a  statutory  power,  is 
clear.  A  Statute  was  made,  in  the  4th  year  of  the 
late  King,  George  IV.,  which  gave  the  Crown  the 
power  to  grant  a  Charter  to  a  Court  of  Justice  in 
Bombay^  with  the  same  powers,  immunities,  jurisdic- 
tion and  authority,  as  were  vested  in  the  Court  at 
Fort  William^  by  virtue  of  another  statutory  power^ 
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granting  that  Charter,  namely,  the  13th  of  George  III.,        1847. 
chap.  63.  The  Queen 

That  Statute  contains  a  power  to  the  Crown,  to  alloo^paroo. 
grant  an  Appeal,  in  such  manner,  and  in  such  cases, 
and  on  such  security,  as  to  the  CroAvn  shall  seem 
meet.  Then,  when  we  look  at  the  Charter  granted 
in  execution  of  that  power,  constituting  the  Supreme 
Court  at  Fort  William ;  bearing  in  mind  that,  by 
the  4th  of  Geo  lY.,  c.  71,  the  Court  in  Bombay  is  to 
be  a  model  of  that  Court,  we  find  there  that  the  re- 
servation, after  the  grant  of  Appeal,  is  in  the  same 
terms  with  the  section  brought  in  question  now  before 
us,  as  to  Bombay^  respecting  criminal  cases  ; — that 
the  .reservation,  which  follows  the  section  touching 
Appeals  in  criminal  cases,  is  confined  strictly  to  civil 
cases. 

Some  doubt  might  have  arisen  upon  the  section 
in  the  Bombay  Charter,  following  the  section  upon 
criminal  cases.  Some  doubt  might  have  arisen  from 
the  frame  and  structure  of  that  section,  whether 
it  were  confined  to  civil  cases  or  not ;  for  that  part 
which  clearly  confines  it  to  civil  cases,  limiting  the 
sum  appealed  from  to  3,000  Bombay  rupees,  is  in  a 
separate  proviso,  and  follows,  after  an  interval, 
from  the  first,  and  reserving  part  of  the  section,  that 
interval  being  filled  up  by  the  power  given  to  the 
Court  to  execute  judgments  and  orders.  But  when 
we  look  at  the  Fort  William  Charter,  which  is  to  be 
the  foundation  and  model  of  this  Charter,  we  find, 
that  no  doubt  whatever  exists  there,  that  the  reserved 
power  refers  to  civil  cases,  for  it  is  part  and  parcel 
of  that  section,  reserving  the  power  to  the  King  in 
Council,  that  it  shall  not  exceed  the  sum  of  1,000 
rupees. 
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I  •"'J"-  Tlio  soction  itself,  iC    it    liad    stood    aloiio,    without 

The  Queen  ^^^^^t  reserved  powei',  appears  to  us  clearly  to  vest  au 
ALLoo'rARoo  ^"^^^i^^^l^it^  discretion  in  the  Court  below,  in  which  the 
Judgment  is  liad  ;  to  refuse,  as  well  as  to  grant,  the 
Appeal  :  for  it  is  said,  that  in  '^  all  indictments,  in- 
formations, and  criminal  suits  and  causes  whatever," 
which  are  large  words  certainly,  "  the  said  Supreme 
Court  of  Judicature  shall  have  the  full  and  absolute 
power  and  authority,  to  allow  or  deny  the  Appeal  of 
the  party,  and  also  to  order  and  regulate  the  terms 
upon  which  the  Appeal  shall  be  aUowed,  in  such  cases 
in  which  the  said  Court  may  think  fit  to  allow  such 
Appeal." 

Now,  first  of  all,  arises  upon  this,  the  obvioua  con- 
sideration from  the  words,  that  it  seems  impossible  to 
give  a  discretionary  power,  of  either  allowing  or  deny- 
ing, in  more  clear  and  plain  terms,  than  these  terms 
are,  ^^  full  and  absolute  power  to  allow  or  deny."  And 
then,  that  is  followed  by  saying  that  the  terms  may  be 
regulated  by  the  Court  "  in  cases  in  which  the  said 
Court  may  think  fit  to  allow  such  Appeal,"  being  a 
very  ordinary  expression  used  in  Acts  of  Parliament, 
when  it  is  intended  that  a  power  given  to  any  officer  or 
any  body  for  public  purposes,  shall  not  be  absolute  and 
compulsory  upon  that  individual  officer,  or  that  body, 
but  shall  be  discretionary  in  that  individual  officer  or 
body,  to  exercise  or  not,  as  he  or  they  shall  please, 
and  be  advised.  If  the  words  are  •'  It  shall  and  may" 
be  so  and  so  done,  by  such  and  such  officer  and  body", 
then  the  word  ^'may"  is  held  in  all  soundness  of  con- 
struction to  confer  a  power,  but  the  word  "  shall"  is 
held  to  make  that  power,  or  the  exercise  of  that  power, 
compulsory  ;  cases  are  not  wanting  where,  even  with- 
out the  use  of  so  stringent  a  word  as  "  shall,"  it  has 
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boon  lield  that  a  power  so  conveyed  must  be  executed.        ^''^^'^• 
]3ut  where  it  is  intended  not  to  compel,  but  to  leave  it  Thk  Queen 
optional  with  tlie  parties,  the  words  ''  think  fit"  are  alloo^paroo. 
the  very  ordinary  technical  and  appointed  words,  to 
show  that  the  power  is  not  compulsory.     And  those 
words  occurring  in  this  clause,   they  seem  really  to 
leave  no  reasonable  doubt,  that  a  discretion  is  vested  in 
the  Court  below,  of  denying  as  well  as  of  allowing 
an  Appeal. 

This  is  still  further  clear  when  we  come  to  look  at 
other  Charters,  in  which  it  is  not  intended  to  give  the 
power  absolutely,  but  in  which  it  is  intended  that  the 
Court  shall  be,  to  a  certain  degree,  quasi  ministerial  in 
granting  leave  to  Appeal.  For  in  all  those  cases,  if 
we  look  to  them,  we  shall  find  that  this  is  the  course 
adopted  by  the  Charter.  The  party  is  to  appeal  to  the 
King  in  Council.  He  is  first,  before  appealing,  to  peti- 
tion the  Court,  of  whose  sentence  he  complains,  and 
then  it  is  (this  is  the  course  in  almost  all  cases,  I  know 
of  no  exception),  that  the  party  has  the  right  to  Ap- 
peal. In  order  to  prosecute  his  Appeal,  he  must  first 
petition  the  Court  for  leave  ;  if  the  Court  shall  grant 
leave  to  Appeal,  they  are  then  to  prescribe  certain 
terms,  as  in  the  case  of  a  Judgment  ;  he  is  to  give  a 
certain  security,  and  in  some  cases  security  must  be 
given  for  the  costs  ;  but  in  none  of  those  cases  do  we 
find  anything  like  this  other  alternative,  ''  in  case  the 
Court  shall  refuse  leave  to  Appeal,"  because  it  is  not 
intended  to  oust  the  party,  of  his  privilege  to  apply 
here,  even  in  the  case  of  the  Court  having  refused  to 
comply  with  his  petition.  The  words,  ^^  if  they  shall 
think  fit,"  are  never  inserted  there.  This  is  a  totally 
different  clause,  differently  framed,  and  with  another 
and  entirely  different  object.     The  cases  which  have 


V. 

Alloc  Paroo. 
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1847.  been  cited,  liavo  been  already  partly  disposed  of,  by 
The^uTTeen  ^vliat  has  been  said  by  their  Lordships  in  the  last 
case.  Tlie  case  of  Christian  v.  Correii,  from  the 
Isle  of  man,  in  Peere  Williams,  really  proves  no- 
thing. The  argument  is  the  argument  of  Mr.  Peere 
Williams  himself,  for  it  is  not  tlic  Judgment  of  the 
Court.  1^0  doubt  Peere  Williams  \%  a  great  autho- 
rity as  a  reporter,  a  very  learned  person,  and  I  be- 
lieve a  very  accurate  reporter,  he  is  generally  allowed 
to  be  ;  but  what  he  says  there,  is  no  part  of  the  Judg- 
ment of  the  Court.  He  says,  even  if  there  be  express 
words  in  the  Charter,  excluding  the  right  of  the  sub- 
ject, those  words  shall  not  be  held  to  deprive  the 
subject  of  his  common  law  right  of  Appeal  to  the 
Crown,  in  order  that  Justice  may  not  fail.  The  Court, 
which  was  assisted  in  that  case  by  Lord  Chief  Justice 
Parker,  in  giving  their  Judgment,  proceed  upon  no 
such  ground.  They  only  say,  in  this  case  there  is  no- 
thing to  take  away  the  general  right  of  Appeal,  which 
is  necessary  to  prevent  a  failure  of  justice.  And  Lord 
Chief  Justice  Parker,  in  that  case,  observes  that  the 
Court  of  Chancery,  even  in  the  case  of  a  proceeding  of 
a  Copyhold  Court,  if  anything  were  done  against 
good  conscience,  would  review  it,  and  would  direct  that 
the  Court  should  re-assemble,  for  the  purpose  of  act- 
ing more  conscientiously.  But  it  is  certain,  that  that 
case  was  not  borne  out  by  the  judgment  of  the  Court 
of  Chancery,  when  an  attempt  was  made  in  a  case 
before  Lord  Jeffries,  Lord  Chancellor ;  which  had  been 
very  much  considered  at  the  Kolls  by  Mr.  Serjeant 
Trevor,  who  was  then  Master  of  the  Eolls,  and  where 
such  a  power  to  interfere  was  wholly  denied.  Ash  v. 
Rogle  (1  Yern.  367). 

It  is  quite  unnecessary,  however,  to  enter  into  that, 
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because  it  is  quite  sufficient  to  observe,  that  the  Lord     ^J^J^^ 
Chief  Justice,  in  granting  that  right  of  Appeal  which  The  Queen 
has  been  contended  against,  does  not  in  the  slightest  alloo  pauoo. 
degree  bear  out  the  generality  of  Mr.  Feere  Williams^ 8 
argument. 

But  even  if  the  argument  of  Mr.  Peere  Williams  had 
been  entirely  confirmed  and  adopted  by  the  Court,  it 
does  not  apply  to  this  case.  Because  there  is  no 
question  here  of  the  power  of  the  Crown  to  abandon 
the  prerogative.  The  Crown  may  abandon  a  preroga- 
tive, however  high  and  essential  to  public  justice,  and 
valuable  to  the  subject,  if  it  is  authorized  by  Statute  to 
abandon  it ;  and  here  it  is  in  the  execution  of  a  power 
conferred  by  Statute,  that  this  abandonment,  if  any 
abandonment  has  been  made,  has  taken  place. 

It  must  be  observed,  likewise,  that  there  is  no  aban- 
donment of  the  right  of  a  subject  to  Appeal  to  the 
King  in  Council ;  for  there  is  an  express  provision  made 
as  to  the  manner  in  which  that  Appeal  shall  be  exer- 
cised, and  for  the  Crown  having  the  power.  It  might 
be  reasonably  contended  that  the  Crown  may  point 
out  the  manner  in  which  the  general  common  law 
right  of  Appeal  to  it  from  colonial  sentences  shall  be 
exercised,  by  a  particular  mode  of  enactment  in  the 
Charter.  It  may  say,  there  is  a  right  to  Appeal  to 
the  Crown  generally.  That  Appeal  shall  be  in  civil 
cases  at  all  times,  but  that  Appeal  shall  be  in  cri- 
minal cases  only  in  a  certain  manner  and  form,  and 
I  shall  delegate  to  my  Judges  below,  the  right  (the 
Crown  may  say)  to  refuse  or  to  grant  it,  as  they 
see  fit.  I  see  nothing  contrary  to  the  prerogative. 
I  see  nothing  contrary  to  the  right  of  the  subject, 
as  involved  in  the  exercise  of  that  prerogative  of  the 
Crown,  having   even   independently  of   the   Statute, 
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^'^7^  laid  down  the  riglit  in  that  particnhir  form ;  but  lliat 
Tin:  Queen  is  wholly  unnecessary  in  this  case,  and  I  throw  it  out 
ALLoo'rAKoo.  ^^^^y  ^^>  ^^"i^'ct  the  argument  in  Peere  WUllams]  and  not 
the  argument  licre,  whi(ili  is  quite  another  case,  and 
rests  upon  other  grounds.  It  is  Avholly  unnecessary 
to  deal  with  that  abstract  at  all  for  our  present  pur- 
poses, because  this  is  the  case  of  the  execution  of  a 
power  granted  by  Statute,  to  which  undoubtedly  the 
case  of  Cuvillier  v.  Ayliviu  would  almost  in  terms 
apply. 

Their  Lordships,  therefore,  are  of  opinion,  that,  in 
this  case,  even  if  the  argument  were  confined  to  the 
matter  of  error  appearing  upon  the  record,  there  is  no 
ground  whatever  for  holding,  that  the  Crown  has  re- 
served its  power  of  receiving  an  application  of  this 
kind  against  the  decision  of  the  Court  below,  and 
that  the  Court  below  alone  has  the  power  of  granting 
or  refusing  an  Appeal  in  such  cases. 

It  is  unnecessary  of  course  to  argue  the  question 
of  an  application  for  a  new  trial  or  for  a  re-considera- 
tion of  the  whole  case,  because  that  is  still  more 
clear.  But  clear  enough  it  is,  even  if  the  question  were 
confined  to  a  mere  error  upon  the  record. 
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ACCOUNT. 

See  ''Lease.'' 
''  Parties." 
''  Sales,"  1 . 

ACTION. 

1 .  Claim  by  the  Swami,  or  cliief  priest 
of  the  Smartava  sect  of  Brahmin&, 
in  Bombay y  to  the  exclusive  right 
of  adariimlkiy — being  carried  cross- 
wise in  a  palanquin,  on  ceremonial  oc- 
casions,— in  virtue  of  a  grant  from 
the  ruling  power  to  a  predecessor 
in  office. 

AVliether  an  action  is  maintainable  by 
the  law  of  Bomlay,  in  the  Civil 
Courts,  by  the  grantee  of  such  a 
dignity  against  a  party  who  assumes 
the  like  privilege.  Queer e?  \_Sri 
Sunkur  Bharti  Swami  v.  Sidha  Lin- 
gay  ah  Charanti~\     -     -     -     -    198 

2.  Queer e. — ^Whether  the  Civil  Courts 
in  India  have  any  jurisdiction  to 

VOL.  Ill, 


entertain  a  suit,  not  involving  any 
civil  rights,  as  a  matter  of  law,  and 
maka  a  declaration  of  the  right  to 
perform,  or  have  performed,  any 
religious  ceremonies,  Namhoory 
Setapaty  v.  Kanoo-  Colanoo  PulUa~\ 

359 

See  ''  Lease." 

ADOPTION. 

A  childless  Hindoo,  by  Deed,  directed 
his  wife  to  adopt  a  child .  After  his 
death,  his  widow  brought  a  suit 
for  a  partition,  and  to  be  put  in 
"  possession  of  her  husband's  share, 
in  the  joint  undivided  estate.  Pend- 
ing the  suit,  she  adopted  a  son. 
By  the  Hindoo  law,  the  act  of  adop- 
tion divested  the  property  from  tho 
widow,  and  vested  it  in  the  adopted 
son,  subject  to  the  maintenance 
of  the  widow.  Notwithstanding 
tho  adoption,  the  suit  was  prose- 
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ciitctl  in  tlio  -widow's  nnmo,  (ind  a 
Docrco  niado,  directing  her  to  )•(> 
|)iit  in  ])()sHOssion. 
Ili'ld,  in  such  circumstances,  that  sh(^ 
prosecuted  tlio  suit  as  tliei^uardian 
of  tlio  adopted  son,  and  was  put 
into  possession  as  his  trustee?,  and 
accountable  to  him  for  the  profits 
of  the  property  so  decreed  to  her. 
[^Dhurm  Das  Pandey  v.  Musmmat 
Shama  Soondri  Dihiah']     -     -  220 

ADVERSE  rOSSESSION. 

See  "Limitation." 


ArPEAL. 

1 .  Leave  to  appeal  granted,  on  j)ay- 
ment  of  costs,  from  an  Order  of 
the  Suddcr  Court  at  Bomlay,  de- 
creeing interest  upon  the  amount 
awarded  by  the  Judgment  of  the 
Court ;  the  Appellant  having  failed 
to  apply  to  the  Court  in  Lidia 
within  six  months,  as  required  by 
the  Order  in  Council  of  the  1 0th 
April  1838.  \Kirldand  v.  Modee 
Peston-jee  Klioorsed-jee^    -      -  220 

2.  Whether  the  rules  of  the  Ecclesi- 
astical Courts  in  Doctors'  Commons 
relating  to  the  doctrine  of  pre- 
emption of  Appeal,  apply  to  an 
Ecclesiastical  cause  in  the  Supreme 
Court  at  Calcutta,  so  as  to  deprive 
a  party  of  the  Charter  right  to 
appeal  within  six  months  from  the 
decree,  &c.  Qucere  ?  [  Casement  v. 
Fulton] 395 

3.  The  Bombay  Charter  of  the  8th 
Dec.  1823,  (granted  in  pursuance 
of  the  powers  conferred   to  the 


Crown  by  4  Geo.  IV.,  c,  71,)  after 
providing  "That  in  all  indi<tni(mtH, 
jnforuiationH,  andfriiuInalKiiitMund 
<  auses  whatsoever,  tlio  said  Su- 
premo Court  of  Judicature  at  Dom- 
Z*^/// shall  h.ave the  full  andabsoluto 
power  and  authority  to  allow  or 
deny  tlio  Appeal  of  the  party  pre- 
tending to  be  aggrieved, "  proceeds 
thus: — "And  we  do  hereby  also 
reserve  to  ourself,  our  heirs,  and 
successors,  in  oiu'  or  their  Privy 
Council,  full  j)Ower  and  authority, 
upon  the  humble  petition  of  any 
person  or  persons  aggi'ieved  by  a 
Judgment  or  determination  of  the 
Supreme  Court  of  Judicature  at 
Bomhay,  to  refuse  or  admit  his,  her 
or  their  Appeal  thereupon,  upon 
such  terms  and  under  such  limita- 
tions, restrictions,  and  regulations, 
as  we  or  they  shall  think  fit,  and  to 
reform,  correct,  or  vary,  such  Judg- 
ment or  determination  as  to  us  or 
them  shall  seem  meet." 

Upon  a  Petition,  praying  for  leave 
to  appeal  from  a  conviction  for 
felony  ;  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  that 
there  was  no  power  reserved  to  the 
Crown  by  the  Charter,  to  allow 
Appeals  in  criminal  cases,  such 
Appealbeingconfinedtocivil  cases 
only. 

Held  also,  that  the  Charter  having 
been  granted  by  the  Crown,  by 
force  of  an  Act  of  Parliament,  must 
be  construed  with  reference  to  the 
powers  conferred  by  the  Act,  even 
though  the  prerogative  of  the  Crown 
were  limited  by  such  construction : 
and  that  the  Supreme  Court  alone 
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has  full  and  absolute  power  to  al- 
low or  deny  permission  to  appeal 
in  criminal  cases. 

SemUe.  No  Appeal  lies,  in  cases  of 
felony,  to  the  Queen  in  Council, 
from  any  of  the  dominions  of  the 
Crown  of  Great  Britain,  wliich  are 
governed  by  the  law  of  England. 
\^The   Queen  v.  Eduljee  Byramjee^ 

468 

4.  Under  the  Bombay  Charter  of  Jus- 
tice, the  Supreme  Court  at  Bomlay 
is  invested  with  fidl  and  absolute 
power,  to  allow  or  deny  an  Appeal 
in  criminal  cases,  and  no  power  is 
reserved  to  the  Crown  by  such 
Charter  to  grant  leave  to  appeal  in 
such  cases. 

The  case  of  Christian  v.  Corren  (IP. 
Williams,  329)  observed  upon. 
\_The  Queen  v.  AUoo  Paroo]    -  488 

ArPROPEIATION. 

See  ^' Sales,"  1. 


ASSIGNMENT. 

An  assignment  by  a  Puisne  Judge  of 
the  Supreme  Court  at  Iladras,  of 
the  sum  ' '  equal  to  tlie  amount  of 
six  months'  saUry,"  directed  by  the 
6  Geo.  TV.,  e.  85,  to  be  paid  to  the 
'  'legal  personal  representatives"  of 
such  Judge,  in  case  he  shall  die, 
in  and  after  six  months'  possession 
of  office,  is  a  valid  assignment,  be- 
ing a  vested  contingent  interest  in 
such  Judge  ;  and  not  being  paya- 
ble during  the  lifetime  of  the  Judge, 
13  not  an  accigument  of  salary, 


witliin  tlie  5  &G  Fdw.  ITT.,  c.  16, 
and  41)  Geo.  III.,  c.  126.,  and, 
therefore,  contrary  to  public  policy. 
[Arbuthnot  v.  Norio7i]     -     -    435 

AWARD. 

An  award  made  by  a  Pimchayet,  set- 
tling a  disputed  boundary  to  land 
forming  an  island,  claimcKl  by  the 
inhabitants  on  the  respective  banka 
of  the  river,  under  circumstances, 
set  aside,  as  having  been  made 
contrary  to  the  provisions  of  Bom- 
bay Regulation  VII.  of  1827. 

The  decision  of  the  Sub-Collector, 
appointed  by  the  Government  to 
settle  the  boundary,  annulling  tho 
award  of  the  Punchayet,  and  as- 
signing a  boundary,  confirmed  on 
appeal.  \^The  Mohiddims  of  Kun- 
hunwaddyw.  TlieEnamdar  Brahmins 
of  Soorpal -383 


BENGAL  CHARTER. 

See  ''Appeal,"  2. 

BENGAL  REGULATIONS. 

See  "Limitations." 
"Sale." 

BOMBAY  CHARTER. 

See  "Appeal,"  3,  4. 

BOMBAY  HIGHWAY-RATE, 

See  "  Highway  Rate  " 
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BOMBAY  rtECaiLATlONS. 

Sec  ''Award." 
''  Limitation." 

BOUGHT  AND  SOLD  NOTES. 

C.  &  Co.  and  II.  &  Co.  wore  mer- 
cliants  at  Calcutta.     II.  &  Co.  sold 
to   C.   &  Co.  a  largo  quantity  of 
indigo,  through  tlio  medium  of  a 
broker,  who  drew  up  a  sold  note 
addressed  to  II.  &  Co., and  submit- 
ted it  to  H.  for  his  approval,  when 
H.  having  objected  to  a  particular 
word  remaining,  the  broker  took 
the  sold  note  to  C,  and  informed 
him  of  iZ".'s  objection.     C.  struck 
his  pen  thi'ough  the  word  objected 
to  by  11.,  placing  his  initials  over 
that  erasure,  and  returned  it  to  the 
broker,  who  thereupon  delivered 
it,  so  altered,  to  II.  &  Co.     The 
broker  delivered  to  (7.  &  Co.,  on 
the  following  day,  a  bought  note, 
which  differed  in  certain  material 
terms  from  the  sold  note.     In  an 
action  brought  by  H.  &  Co.  against 
C.  &  Co.  for  non -performance  of 
the  contract  contained  in  the  sold 
note,  the  Supreme  Court  at  Cal- 
cutta was  of  opinion,  that  the  sold 
note  alone  formed  the  contract,  and 
found  for  the  Plaintiffs.    Upon  ap- 
peal, held  by  the  Judicial  Commit- 
tee, reversing  such  finding,  that 
the  transaction  was  one  of  bought 
and  sold  notes,  and  that  the  cir- 
cumstances attending  C.'s  altera- 
tion of  the  sold  note,  and  affixing 
his  initials,  were  not  sufficient  to 
make  that  note  alone  a  binding 


contract;  and  IIkiI  Ihcrf;  Ijoing  a 
material  variation  in  the  terins  of 
the  bought  note  with  the  sold  note, 
tlioy  tog(}t]ier  did  not  constitute  a 
binding  coriiivKt.  lOowicv.  Iteni- 
//•y]    -------    -  418 

BOUNDARY. 

See  ''Award.'* 


CASTE. 

Suit  by  certain  Coma  ties  of  the  Vats- 
yas,  or  third  caste  of  the  Hindoos, 
against  the  Mantrimaha-nad  (secret 
assembly,  for  avenging  encroach- 
ments upon  rules  or  rights  of  caste) , 
to  establish  their  right  to  have  per- 
formed for  them  and  their  tribe, 
certain  religious  ceremonies,  called 
soohha  and  asoohha  (auspicious  and 
inauspicious),  by  Brahmins  in  the 
language  of  the  Vedas,  in  the  en- 
joyment of  which  they  had  been 
disturbed  by  the  Brahmins  refusing 
to  perform  such  ceremonies.  In 
the  answer  to  the  plaint,  the  De- 
fendants denied  the  right  of  the 
Comaties,  and  set  forth  certain  acts, 
whereby  they  had  forfeited  their 
right  to  have  the  ceremonies  per- 
formed for  them,  by  the  Brahmins. 
The  Zilla  Court,  taking  that  part 
of  the  Defendants'  answer,  which 
set  forth  the  acts  by  which  the  for- 
feiture of  the  rights  in  c[uestion 
was  occasioned,  framed  it  into  a 
statement  of  facts  and  law,  for  the 
oj^inion  of  the  Pundit  of  the  Court ; 


INDKX. 


501 


and  upon  his  opinion,  tloclared  tlio 
Plaintiff's  tribe  entitl(3d  to  have 
tlio    ceremonies     performed    for 
them  by  Brahmim.    Ux)on  appeal, 
the  Frovincial  Court  remitted  the 
suit  to  the  Zilla  Court,    to   take 
evidence,  and  upon  siicli  evidence, 
and  the  opinions  of  the  Fandiis, 
which  the  Provincial  Court  took 
upon  the  same  statement  as  the 
Zilla,  that  affirmed  the   Decree. 
The  S  udder  Dewannif  Adaivlut  upon 
the  whole  case, reversed  these  deci- 
sions.    Held  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  revers- 
ing the   decisions   of    the   three 
Courts,  that,  the  whole  proceedings 
were  irregular,  and  contrary  to  the 
express  provisions  of  the  Madras 
Regulation  XV.  of  1816,  sec.  x., 
cl.  3  &  4,  which  required  the  Judge 
to  record  the  points  necessary  to 
be  established,  before  the  evidence 
could  be  taken  ;  the  opinion  of  the 
Pandits  being  also  taken  upon  an 
assumed  statement  of  facts,  not 
admitted  or  recorded.    But  in  con- 
sideration  of   the   circumstances, 
such  reversal  Avas  without  preju- 
dice  to    bringing    a    fresh    suit. 
\Namhoory  Sotapaty  v.  Kanoo-Co- 
lanoo  Fullia]       -         -         -     359 

See  '^Action." 

CHAETER. 

See  ''  Appeal,"  2,  3,  4. 

COPAECENARY. 

The  presumption  of  law  is,  that  the 
whole   of  the  property  of  an  un- 


divided Ilindoo  family  is  in  co- 
parcenary. 
Tlie  onus  lies  on  a  member  of  such 
family  to  prove  tliat  it  was  sepa- 
rately acquired.  \_Dhurm  Das  Pan- 
dey  V.  Mussumat  Shama  Soondri 
Dibiah]      -         -         -         -     229 

CRIMINAL  SENTENCE. 

See  '^Appeal,"  3,  4. 


DAMAGES. 

See  "  Lease." 

DEED  OP  GIFT. 

See  ''  Maiiomedan  Law,"  1. 

DIVISION. 

See  "  Coparcenary." 

ECCLESIASTICAL  LAW. 

See  ''Appeal,"  2. 

EVIDENCE. 

Debt  on  bond.  The  Defendant,  by 
his  answer,  denied  his  execution  of 
tlie  bond.  The  Plaintiff,  in  his  re- 
ply, stated  the  accidental  destruc- 
tion of  the  bond,  and  prayed  leave 
to  put  in  evidence  a  registered  copy 
thereof,  which  the  Court  allowed, 
and,  at  the  same  time,  ordered  the 
fragment;*  of  the  original  to  be 
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prodiUHMl.  ,\t  tlio  triiil  ilioriaiutilf 
j)ro<lii<;0(UliofTagm()iits,aii<l,uiiil(r 
woe.  11,  Madras  li.^^-.  XVII.  of 
1802,  put  in  aa  cviduuce  a  roj^is- 
torod  coi)y  of  the  bond.  II(<  called 
no  witnossos  to  prove  that  the  frag- 
ments produced  formed  part  of 
th(^  orig-Inal  bond.  TJio  Court  ad- 
mitted the  reg'istcired  (^opy  as  evi- 
dence, and  found  for  tlie  l*lainti(f . 
Tlio  Judicial  Committee  of  tlie 
Privy  Council,  on  appeal,  reversed 
tliis  liuding,  on  the  ground  that  tlie 
registered  copy,  in  the  absence  of 
satisfactory  evidence  of  the  destruc- 
tion of  the  original  bond,  was  im- 
properly admitted  as  secondary  evi- 
dence. \_Si/itd  Ahbas  AU  Khan  v. 
Yadeem  Jlamy  RcMif\      -     -     156 

EVIDENCE  OF  PAYMENT. 

The  statement  in  a  Deed  of  Compro- 
mise, that  the  consideration  money 
was  paid,  is  not  of  itself,  according 
to  the  practice  of  the  native  coni'ts 
in  India,  conclusive  evidence  of 
such  pajmient,  and  may  be  re- 
butted by  evidence  of  non-pay- 
ment. 

Where  payment  is  denied  and  evi- 
dence of  non-payment  produced, 
the  bm-then  of  proof  that  the  money 
was  paid,  lies  on  the  debtor. 
\_Chowdry  Behy  Fersad  v.  Chowdnj 
Dowlut  ^ing~\      .         -         -     347 

HiaHWAY  EATE. 

By  Stat.  33  Geo.  III.,  c.  52,  s.  158, 
(for,  among  other  things,  making 
better  provisions  for  the  good  order 


and  Oovernmoul  <»f  tlie  towns  of 
C'lilcutla,  Madras  and  Uomhay,)  as- 
sessments arc  directed  to  be  nuido 
on  the  owners  or  occupiers  of 
houses, buildings  and  grounds, '  'ac- 
cording to  the  true  and  real  annual 
values  thereof." 
U])ona  rate  made  in  pursuance  of  this 
Statute,  the  Quarter  Sessions  at 
Bombay  asscHHGil  the  annual  value 
of  a  cotton  pressing  factory ,  having 
fixed  machinery,  upon  the  gross 
receipts,  after  making  an  allowance 
often  per  cent,  for  tenants'  profits. 
Held  by  the  Judicial  Committee, 
reversing  the  Order  of  Confirma- 
tion of  the  Sessions,  by  the  Su- 
preme Court,  and  quashing  the 
rate,that  the  principal  of  the  assess- 
ment was  erroneous,  the  proper 
measure  of  rateable  value  of  the 
building  being  the  rent  (subject  to 
the  deduction's  required  by  the  Sta- 
tute 6  &  7  TFm.  IV.,  c.  96)  that 
the  building  might  reasonably  bo 
expected  to  be  let  for,  to  a  yearly 
tenant.  \^FaioceU  v.  The  Justices  of 
Bomlay']     -         -         -         -     408 

HINDOO  LAW. 

See  "  Adoption." 

''  CorAKCEIIiAIlY." 

''Lease." 

INDIAN  WILL  AT. 

See  "  Will." 

INHEEITANCE. 

See  ''  Mahomed  AN  Law." 
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INTEEEST. 

According  to  tlio  practice  of  tlio  Na- 
tive Courts  inBonihay,  asuiiifouiid 
due  for  mesne  profits,  is  a  j  udgment 
debt,  and  carries  interest  by  its  own 
force. 

On  Petition  in  tlio  Native  Court,  after 
Decree  upon  appeal  in  Enyland,  in- 
terest awarded  on  the  amount  of 
mesne  profits  decreed,  although  not 
prayed  for  in  the  plaint,  or  given 
by  tlie  Decrees  in  India,  or  the 
Order  of  afFirmanco  in  England. 
\_Kirhland\.MoodeePeston-jeeKhoor- 
sed-jee]         220 

JUDGE. 

Bee  '^Assignment." 

JUEISDICTION. 

1 .  An  inhabitant  of  Benares,  trading 
at  Calcutta,  and  having  a  house  of 
business  there,  held  to  be  subject 
to  the  3  urisdiction  of  the  Supreme 
Coiu't.  \_Bahoo  Janokexj  Boss  v. 
liindahun  Doss^       -     -     -     -  175 

2.  This  Court  will  not  act  as  a  Coiu't 
of  original  jurisdiction.  Therefore, 

Where  the  Judge  of  the  Court  below 
improperly  suppressed  documents 
which  were  not  discovered  until 
after  the  transmissionof  the  Appeal 
to  Her  Majesty  in  Council,  their 
Lordships  refused  to  give  an  oi)i- 
nion  on  the  merits,  and  remitted 
the  case  to  the  Budder  JDeivanny 
Court,  for  consideration  \Juvcer- 
hhaee  v.   Vurvj-hhaee']      -     -     324 


.  Qurcre.  Wliotlior  the  Civil  Courts 
in  India  have  any  j  urisdiction  to  en- 
t(»rtain  a  sidt,  not  invcdving  any 
civil  rights,  as  a  matter  of  law,  and 
make  a  declaration  of  the  right  to 
perform,  or  have  performed,  any 
religious  ceremonies.  \_Namhoory 
Betapatty  v.  Kanoo-Cohnoo  Pul- 
lia]         359 


LEASE. 

A  lease  for  seven  years  of  a  farmed 
peryimna  in  Benyal,  was  gTantcd  by 
the  Raja  of  Burdioan.    The  lease 
was  not  executed  in  writing,  but 
the  terms  of  holding  were  defined 
by  a  notice  sent  by  the  Raja  to  tho 
tenants  of  tho  premises.  The  lessee 
died  before  the  termination  of  the 
demised  term,   when   the  lessor 
evicted  the  lessee's  representatives, 
and  gi^anted  a  fresh  lease  to  another, 
at  an  increased  rent.    Held,  in  a 
suit  brought  by  the  representatives 
of  the  lessee  to  recover  compensa- 
tion for  loss  of  profits,  that  the  act 
of  dispossession  was  wrongful,  the 
remainder  of  the  term  by  tho  Hin- 
doo law  surviving  to  the  heirs  and 
rej)resentatives  of  the  decoasedles- 
see  ;  and  damages  to  be  paid  by  the 
lessor,  calculated  upon  the  increased 
rental,  awarded.     \2Ialia-raja  Tej 
Chind Bahadur  v.  SriKanth  Ghose'] 

261 

LEGITIj>IACY. 

^ee  ''  !MftJiOMEDAN  Law." 
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LIMITATION. 

1 .  T]\o  i'livt  oi'  r(>si(I(mco  at  a  (llBtauco 
of  900  inilvs  I'roiu  tlio  julaco  wlioro 
tliosiibjoct  matter  in  disputes  was 
situate  :  Hold  inKufTLciont  tobriii};' 
a  party  within  tiie  exception  of 
tlio  Boigal  lvep:\Llalion3  of  Limi- 
tation (III.  of  179;3  andll.of  1805 
s.  3) ;  the  party  in  possession  of 
the  property  being  a  purchaser  for 
a  vahiahh)  consideration  without 
notice,  and  tlie  Plaintiff's  right  of 
action  having  accrued  twenty-five 
years  before  the  institution  of  the 
suit.  [Slicikh  Imdad  Ali  v.  Mussu- 
mat  Koothy  Bcgum^       -     -     -      1 

2.  A  claim  prefeiTed  before  the 
Peisliwa  in  1813,  previous  to  tlie 
British  rule,  but  upon  which  no  ad- 
judication was  made  :  Held  suffici- 
ent to  bring  the  claimant  within  the 
exception  of  sec.  7,  cl.  2,  of  the 
Bombay  Keg.  of  Limitation  Y. 
1827,  notwithstanding  adverse  pos- 
session for  thirty  years  prevous  to 
the  institution  of  the  suit.  \_Jeiva 
Jee  V.  Trimliilc-jee]       -     -     -  138 

MADEAS  EEGULATIONS. 

See  "  Caste." 
''Evidence." 
*'  Pleabing." 

MAHOMEDAN  LAW. 

1 .  By  the  Mahomedan  Law,  a  child 
born  in  wedlock  is  presumed  to  be 
the  child  of  the  father ;  legitimacy 
following  the  marriage  bed. 

AMahomedan,  by  deed,  declaredthat 


lie  had  adtjj)ted  a  Hon  "who  was  to 
succeed  to  Jiis  properly  and  tith'." 
Held  on  A])]K;al,  to  In-  inojiorativv 
and  void,  either  as  a  de-ed  of  gift, 
or  as  a  testamentary  disjjosition,  no 
(Udivery  of  possession  and  relin- 
quishment by  the  donor,  or  seisin 
by  tlio  donee  having  taken  placo. 
'[Jeswimt  tSinfj-jce  Uhby  Siny-jee  v. 
Joi  Siny-jee  Vbhy  Siny-jce']  -  245 
2 ,  By  the  Maliomcdan  law,  ccmtinual 
cohabitation  and  acknf)wlfHlgmont  of 
j^arontage,  is  presumptive  ovidtiiic© 
of  marriage  and  lqgitimac3\  [7i7/rt- 
jah  Uidaynt  Oollahv.  Rai  Jan  Kha- 
nmri] 295 

NEXT  FEIEND. 

See  "  Officer  of  the  Court." 


OEDEE  IN   COUNCIL   (Appeal 

under). 

^6^^ ''Practice,"  3 


■(Variation  of). 


See  "Practice,"  5. 

OEFICEE  or  THE  COUET. 
By  a  general  Order  made  on  the 
Equity  side  of  the  Supreme  Court 
of  Madras,  it  was  ordered  that 
"  Wlienever  it  shall  appear,  that 
the  property  of  any  infant  is  un- 
protected, and  notsecui-ed  for  his 
or  her  benefit,  the  Eegistrar  shall 
with  the  pre\dous  consent  of  the 
Court,  or  a  Judge,  institute  pro- 
ceedings on  behaH  of  such  infant. 
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for  the  purpose  of  protecting liis  or 
her  person  or  property."  In  pur- 
suance of  this  Order,  the  Registrar 
of  the  Supreme  Court,  upon  Peti- 
tion, obtained  an  Order,  giving  him 
liberty  to  file  a  Bill  in  the  Equity 
side  of  the  Supreme  Court,  as  the 
next  friend,  and  on  behalf  of  infants 
for  an  account  of  the  estate  of  their 
father,  who  died  intestate,  against 
their  mother,  the  Administratrix  ; 
and  notwithstanding  an  Appeal 
against  such  Order,  such  Bill  was 
filed,  to  which  the  Defendant  put 
in  a  plea,  which  being  overruled,  a 
further  Appeal  from  such  decision 
was  interposed  to  Her  Majesty  in 
Council. 

By  the  practice  of  the  Supreme 
Court,  the  Registrar  is  entitled  to 
a  commission  of  5  per  cent,  on  all 
sums  of  money  paid  into  Court. 

Held  by  the  Judicial  Committee,that 
the  Order  of  the  Equity  side  of  the 
Supreme  Court,  being  made  under 
the  general  jurisdiction  of  the  Su- 
preme Court,  and  not  under  the 
Statute  2  &  3  Vict.,  c.  34,  was  void, 
it  being  against  public  policy  to 
allow  an  officer  of  the  Court  to  in- 
stitute suits,  in  the  conduct  of 
which  he  might  have  a  direct  per- 
sonal interest,  and  the  Orders  made 
in  pursuance  thereof,  reversed. 
\_JLeral:ooso  v.  Serle  and  others']  329 

PARTIES. 

Decree  for  an  account  of  dealings  and 
transactions  of  a  deceased  partner 
in  an  Hindoo  family  bank,  aiid  for 
a  dissolution  of  the  partnership,  re- 
versed, on  the  ground  that  the  re- 

VOL,    III, 


spoctive  rights  of  the  parties  were 
not  sufficiently  defined  and  declared, 
and  that  the  Decree,  under  any  cir- 
cumstances, was  erroneous,  being 
made  without  the  heir  or  legal  re- 
presentative of  the  deceased  partner 
being  a  party  to  the  suit.  [JJaboo 
Jmioliey  Lossy,  Bmdabun  Boss']  175 

PARTNERSHIP,   HINDOO. 

See  ^'  Parties." 

PLEADING. 

In  a  suit  for  possession  of  a  zemindaryy 
the  Plaintiff's  title  depended  upon 
the  fact  of  a  division  having  taken 
place  between  the  family.  No  aver- 
ment of  such  division  was  made  in 
the  plaint,  nor  did  the  Courts  in 
India,  as  required  by  the  Madras 
Regidation  XV.  of  1816,  sec.  10, 
make  it  a  point  to  be  established, 
though  some  evidence  was  given  of 
the  fact.  Held  on  appeal,  that 
there  had  been  a  miscarriage,  the 
conditions  of  the  Regulation  being 
imperative,  and  the  Decree  of  the 
Siidder  Dewanny  Adawlut  reversed. 

But,  as  the  parties  had  acted  under 
a  misapprehension  of  the  Regula- 
tion, leave  was  given  to  institute  a 
fresh  suit  within  three  years.  \_Sri' 
mut  Moottoo  Vijaya  Raghanadha 
Gowery  Vallahha  Perria  Woodia, 
Taver  v.  Rany  Any  a  Moottoo  Nat- 

chiar]   --------     278 

See  "  Caste." 
'*  Parties." 

PREEOGATIVE  OF  THE  CROWN. 

^'ee  ''  Appeal,"  3,  4. 
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1.  Evidonce  tondorod  to  tlie  Sudder 
Court,  on  a  I'otition  for  roviow, 
wliich  was  refused,  and  the  order 
of  refusal  not  nppoalod  from,  though 
forming  part  of  the  transcript,  can- 
not be  referred  to  in  the  argument 
upon  the  Appeal  from  the  original 
Judgment.  [Sheikh  Imdad  AH  y. 
Mussiimat  Koothj  Begimi]       -      1 

2 .  There  being  tw  o  sets  of  Appellants, 
having  separate  interests  and  ad- 
verse claims  against  each  other,  as 
well  as  against  the  Respondents, 
the  Judicial  Committee  permitted 
two  counsel  to  be  heard  for  each 
set  of  Appellants.  [Jewa-jee  v. 
Trimhilc-jee~\     -     -     -     -     -     138 

3.  Leave  to  Appeal  granted,  on  pay- 
ment of  costs,  from  an  Order  of  the 
/S^w^f/(?r  Court  at  Bombay,  decreeing 
interest  upon  the  amount  awarded 
by  the  Judgment  of  the  Court ; 
the  Appellant  having  failed  to  apply 
to  the  Court  in  India,  within  six 
months,  as  required  by  the  Order 
in  Council  of  the  10th  April  1838. 

.  \_Kirhland  v.  Moodee  Peston-jee 
Khoorsed-jee]      -      -      -      -    '220 

4  This  Court  will  not  entertain  a 
technical  objection  which  was  not 
taken  in  the  Court  below,  where  it 
.nighthave  been  amended.  \_I>hurm 
JDas  Paridey  v.  Massumat  Shama 
Soondri  BiUah']     -     -     -     -    229 

5.  Under  an  order  of  reference,  the 
Judicial  Committee  of  the  Privy 
Council,  upon  an  Appeal  coming 
before  them, remitted  the  case,  by 
reason  of  the  rejection  of  certain 
evidence,  to  the  Coiu-t  below,  with 
directions  to  take  the  evidence  re  - 


jectod.  The  Court  in  India,  upon 
tlio  remit,  examined  such  of  the 
witnesses  before  tendered  as  were 
produced,  but  made  no  adjudication 
in  the  cause,  and  tr.'insmitted  the 
further  evidence  to  £uf/land.  No 
fresh  order  of  reference  was  made 
to  the  Judicial  Committee .  Upon 
the  Appeal,  with  the  furtlier  evi- 
dence coming  before  them,  their 
Lordships,  under  the  circumBtanccH, 
were  of  opinion  that  they  had  no 
jurisdiction  to  entertain  the  case, 
the  original  order  of  reference  hav- 
ing been  exhausted  by  the  remit. 
But  upon  a  Special  Petition  for  such 
purpose  (all  parties  consenting)  the 
Order  in  Council  directing  the  re- 
mit to  India  was  varied  and  amend- 
ed, by  being  made  a  mere  reference 
to  the  Sudder  Bewanny  Adawlut  to 
take  evidence,  without  throwing 
any  duty  upon  that  Court  to  re- 
consider or  adjudicate  upon  the 
cause,  but  to  remit  the  same,  for 
the  consideration  of  the  Lords  of 
the  Comimttee.  [Jeswunt  Sing-jee 
JJhhj  Sing-jee  v.  Jet  Sing-jee  Uhhy 
Sing-jee'] 245 

6.  This  Court  will  not  act  as  a  Com-t 
of  original  jurisdiction.  Therefore, 

Where  the  Judge  of  the  Court  below 
improperly  suppressed  documents, 
which  were  not  discovered  until 
after  the  transmission  of  the  Appeal 
to  Her  Majesty  in  Council,  their 
Lordships  refused  to  give  an  opi- 
nion on  the  merits,  and  remitted 
the  cause  to  the  Sudder  Bewanny 
Court  for  reconsideration.  \Ju' 
veer-hhaee  v.  Vuruj-hhaee']     -    324 

7.  This  Coiu't  will  not  encourage  a 
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mere  objection  of  form,  that  does 
not  affect  the  substantial  merits  of 
the  case.  \_The  Mohuddims  of  Kun- 
hmwaddyv,  TheEnamda/r  Brahmins 
of  Soorpal~\       -     -     -     -     -     383 

PRINCIPAL  AND  SURETY. 

A.  drew  five  Bills  in  favour  of  B.  on 
Ferffusson&  Co.,  who  accepted  the 
same,  and  got  them  discounted  by 
the  Bank  of  Bengal,  and,  on  their 
becoming  due,  procured  their  re- 
newal. Fergusson  &  Co.  subse- 
quently drew  three  Bills  on  the 
Bank  of  Bengal ;  and,  for  securing 
as  well  the  repayment  of  the  prin- 
cipal sum  due  on  these  Bills  and 
interest,  as  of  all  and  every  sum 
or  sums  which  the  Bank  had  al- 
ready advanced  or  should  advance 
on  account  of  the  drawers,  depo- 
sited as  collateral  securities  various 
quantities  of  Chili  copper,  of  a 
larger  amount  in  value  than  the 
advances  then  made.  By  a  con- 
dition in  these  Bills,  the  Bank  were 
authorised,  in  default  of  payment 
within  the  time  stipulated,  to  dis- 
pose of  the  copper  by  public  or  pri- 
vate sale,  and  to  reimburse  them- 
selves the  principal  and  interest  due 
thereon.  Shortly  afterwards, -P^r- 
gusson  &  Co.  failed,  and  assignees 
of  their  estate  and  effects  were  ap- 
pointed under  the  Indian  Insolvent 
Act.  On  presentation  to  A.  of  the 
first  of  the  renewed  BiUs,  he  served 
notice  on  the  Bank  not  to  part  with 
the  securities  so  deposited  with 
them,  alleging  that  the  Bills  drawn 
and  renewed  by  him  were  accom- 


modation bills,  for  which  he  had 
not  received  any  consideration,  and 
were  renewed  on  the  faith  of  the 
securities  being  applicable  to  their 
discharge.    The  assignees  of  Fer- 
gusson  &  Co.  redeemed  the  copper 
by  paying  to  the  Bank  the  amount 
of  the  principal  and  interest  due 
upon  the  Bills  drawn  by  Fergusson 
&  Co.     All  the  Bills  drawn  by  A. 
were  dishonoui-ed,  and  the  Bank  of 
Bengal  brought  an  action  against 
A.  for  their  amount.     On  a  BiU 
filed  by  A.,  the  Bank  were  re- 
strained by  Injunction  from  pro- 
ceeding with  the  action  at  law. 
Held  on  Appeal  by  the  Judicial 
Committee  discharging  the  Injunc- 
tion and  reversing  the  Decree  of 
the  Supreme  Court,  that,  under  the 
circumstances,  the  redemption  of 
the  securities  was  a  sale  within  the 
meaning  of  the  condition  contained 
in  the  deposit  Bills,  and  that  such 
sale  was  not  a  release  to  A.  as 
surety  for  the  previous  BiUs,  the 
condition  not  beingthat  the  co^iper 
or  the  proceeds  thereof  should  be 
applied  preferentially  ov  pari  passu 
with  the  other  debts,  but  simply 
in  reimbursement  to  the  Bank,  of 
the  principal  and  interest  due  upon 
the  BiUs.     \_The  Bank  of  Bengal  v. 
Radakissen  Mitter~]       -        -     -19 

PRIVY  COUNCIL. 

See  '^  Jurisdiction,"  2. 
"Practice,"  5,  6. 

PUBLIC  POLICY. 

See  "Assignment." 
"Public  Officer." 
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EEGULATIONS. 

Sec  ''Limitation." 
''  Plfading." 
''Sale." 

EELIGIOUS  CEEEMONIES. 

See  ''Caste." 
"  Action,"  2. 

EEMAINDEE  OF  TEEM  OF 
LEASE. 

See  "  Lease." 

EE  PEESENTATI VES. 

See  "Assignment." 
^'  Lease." 

EEYENUE. 

See  "  Sales." 

SALES. 

I.  A  talooJc,  consisting  of  210  vil- 
lages, but  classed  under  the  de- 
eennial  settlement,  for  fiscal  pur- 
poses, as  74  villages,  and  assessed 
as  74  separate  sudder  jummas,  was 
sold  by  public  auction  by  the  Col- 
lector, in  one  lot,  for  arrears  of 
Government  revenue,  at  a  sum 
greatly  disproportionate  to  its  va- 
lue. Tlie  sale  was  made  by  order 
of  the  Board  of  Eevenue,but  it  did 
not  appear  that  the  Collector  had 
informed  the  Board  that  the  talooh 
consisted  of  74  villages,  or  that  the 
Board  had  authorized  the  sale  in 
one  specific  lot.  The  Board  sub- 
sequently confirmed  the  sale.  The 
surplus  of  the  purchase-money, 
after  satisfying  the  Government 
arrears,  was  received  and  appro- 
priated by  the  Malguzar.     On  a 


suit  by  the  Malguzar  against  the 
purchasers,  to  anntd  the  sale,  it 
was  held  by  the  Judicial  Com-j 
mittee  affirming  the  Decree  of  th©j 
Court  below  : — 

I.  That  the  act  of  the  Collector, 
in  putting  up  for  sale,  and  conso- 
lidating the  74  villages  as  one  lot, 
without  the  express  authority  of 
the   Board  of  Eevenue  for  thej! 
sale  of  such  specific  lot,  was  con-| 
trary  to  the  Eegulations,  and  ille- 
gal, and  was  not  cured  by   the 
general  authority  given  previous  to 
the  sale,  or  by  the  subsequent  con- 
firmation thereof  by  the  Board. 

II.  That  the  salebeing  unautho- ; 
rized,  no  implied  adoption  by  the ! 
subsequent  appropriation  of  the  pur-  ' 
chase-money  could  bar  the  Mal- 
guzar from  reclaiming  the  estate, 
on  the  restoration  of  the  purchase- 
money. 

III.  That  the   retrospective  opera-i 
tions  of  Eeg.  XI,    1822,  did  nQt||. 
apply  to  a  sale  so  circumstanced 
asthis;  it  being  provided  by  clause 
3  of  sec.  6,  that  in  order  to  prevent 
the  sale  being  annulled,  the  Board 
of  Revenue  shall  have  actually  given 
authority  to  proceed  to  the  sale  of. 
the  specific  lot. 
But  the  Courts  in  hidia  having  pro- 
ceeded on  the   footing  that  the 
purchaser  had  been  repaid,  duringjj 
the  time  he  was  in  possession,  by«; 
the  perception  of  the  rents  and^ 
profits  of  the  Zemindary,  did  not 
direct  the  Malguzar  to  refund  the  , 
purchase-money,  or  call  for  an  ac- 
count of  the  mesne  profits.     Such 
part  of  the  Decree  of  the  Court  be- 
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low  reversed,  and  an  account  di- 
rected to  be  taken  in  India,  of  the 
rents  and  profits  received  by  tbe 
piu'cliaser,  giving  credit  for  perma- 
nent improvements  on  the  estate  ; 
and  as  the  purchasers  were  not  re- 
sponsible for  the  illegality  of  the 
sale,  so  much  of  the  Decree  of 
both  Coui'ts  below,  as  condemned 
them  in  costs,  reversed,  and  both 
parties  ordered  to  pay  their  own 
costs,  in  the  Courts  in  India  and  in 
this  country.  [^Jlaha-rajah  Mitter- 
jeet  Sijig    v.     The   heirs   of  Ranee 

Juswunt  Sing^ 42 

A  sale  in  1802,  of  lands  in  Alla- 
habad, for  arrears  of  Government 
revenue,  set  aside  by  the  Mofussil 
and  >S'wfZ^^cT  Commissioners,  consti- 
tutued  under  Reg.  I.  of  1821,  al- 
though no  suit  brought  to  annul 
the  sale  until  the  year  1821.  Af- 
firmed on  Appeal  by  the  Judi  cial 
Committee. 

it  the  sale  having  taken  place  by 
the  direction  of  the  Grovernment, 
and  there  being  no  fraud  on  the 
part  of  the  purchaser,  the  Judicial 
Committee,  under  clause  2,  sec.  4, 
of  Reg.  I.  of  1821,  awarded  the 
purchaser  compensation,  to  be  paid 
by  the  Government .  [Maha  -rajah 
Ishtree  Persad  Narain  Sing  v.  Lal- 
Chutterimt  Sing^     -     -     -     -  100 


^ 


SHERIFF. 

sheriff's  officer,  in  execution  of  a 
mailable  writ,  peaceably  obtained 
ntrance  by  the  outer  door,  but 
before  he  could  make  an  actual 
arrest,  wasforcibty  expelled  from 
the  house  and  the  outer  door  fas- 


tened against  him.  The  officer 
obtained  assistance,broke  open  the 
outer  door,  and  made  the  arrest. 
Held  that  the  officer  was  justified 
in  so  doing. 

Held  also,  thg.t  demand  of  re-entry, 
under  such  circumstances,  was  not 
requisite  to  justify  his  breaking- 
open  the  outer  door. 

Qacere.  If  indictment  for  an  as- 
sault and  false  imprisonment  will, 
under  such  circumstances,  lie  against 
the  sheriff's  officer.  \_Aga  Kurhoolie 
Mahomed  Y.  The  Queen~\     -    -     164 

STOPPAGE  IN  TRANSITU. 

Goods  contracted  to  be  sold,  and  de- 
livered  ''free   on   board,"  to   be 
paid  for  by  cash  or  bills,  at  the  op- 
tion of  the  purchasers,  were  deli- 
vered on  board,  and  receipts  taken 
from  the  mate  by  the  lighterman 
employed  by  the  sellers,  who  handed 
the  same  over  to  them.  The  sellers 
apprized  the  purchasers  of  the  de- 
livery, who  elected  to  pay  for  the 
goods  by  a  bill, "which  the  sellers 
having  drawn,  was  duly  accepted 
by  the  purchasers.  The  sellers  re- 
tained the  mate's  receipts  for  the 
goods,  but  the  master  signed  the 
bill  of  lading  in  the  purchasers* 
names,  who,  while  the  bill  they  ac- 
cepted was  running,  became  insol- 
vent.   In  such  circumstances,  held 
by  the  Judicial  Committee  of  the 
Privy  Council  (reversing  the  verdict 
and  judgment  of  the  Supreme  Court 
at  Bombay),  that  trover  would  not 
lie  for  the  goods,  for  that,  on  their 
deliver}^  on  board  the  vessel,  they 
were  no  longer  in  transitu,  so  as  to 
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1)0  stopped  by  the  sellers;  and  that 
1  ho  rotoution  i)f  the  receipts  by  tlio 
sollorswas  immaterial,  as,  after  thoir 
election  to  be  paid  ])y  a  bill,  the 
receipts  of  tJunuate  were  not  essen- 
tial to  the  transac^tion  between  the 
seller  and  purchaser,  [  Co  was -fee 
V.  Thompson^ 122 


See 


SUEETY. 

PiiiNciPAL  AND  Surety." 


UNDWIDED  HINDOO  FAMILY. 

See  ''  COPARCEKARY." 

YENDOE  ANDYENDEE. 
See  "  Brought  and  sold  Notes." 
*'  Stoppage  in  Transitu." 

WIDOW. 

See  '^Adoption." 

WILL. 

The  7th  section  of  the  Indian  Will 
Act,  No.  25,  of  1838,  enacts  '*that 
no  Will  shall  be  valid  unless  it  shaU 
be  in  writing,  and  executed  in  man- 
ner hereinafter  mentioned  (that  is 
to  say),  it  shall  be  signed  at  the 
footer  end  thereof  by  the  Testator 
or  by  some  other  person  in  his  pre- 


senc'e,andl>y  his  direction, andsuch 
signature  shall  be  made, or  acknow- 
ledged, by  the  Testator,  intlie  pre- 
sence of  two  or  more  witnesses, 
present  at  tlio  same  time ;  and  such 
witnesses'shall  suljscrilie  tlif;  Will 
in  the  presence  of  the  Testator,  but 
no  form  of  attestation  shall  bo  ne- 
cessary." 

A  Testator  signed  his  Will  in  llio  pre- 
sence of  a  witness,  who  sul>scribod 
it  in  his  presence  ;  and  some  time 
afterwards,  upon  the  arrival  of  an- 
other witness,  the  Testator,  in  the 
joint  presence  of  the  former  witness, 
and  the  other  subscribing  witness, 
acknowledged  his  subscription  at 
the  foot  of  the  Will.  The  second 
witness  then  subscribed  the  Will, 
and  the  first  witness,  in  his  and  the 
Testator's  presence,  acknowledged 
his  subscription,  but  did  not  re- 
subscribe. 

Held  by  the  Judicial  Committee  (af- 
firmingthe  sentence  of  theSupreiiK? 
Court  at  Calcutta,  )thsit  the  require- 
ments of  the  Act  had  not  been  suf- 
ficiently complied  with;  it  being 
necessary  that  both  witnesses  should 
be  jointly  present  at  the  same  act 
of  the  Testator,  and  jointly  sub- 
scribe it  in  his  presence.  [  Case- 
ment y.  Ftilton]       -     -     -    -   395 
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